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Bosanquet and I^uller’s New Reports, Common Pleas, 

2 vols., 1894—1807 

Bract i>n De Ijogibus ©t Consuetudinibus Anglieo 
Sir J. Brooke’s Abridgment 

W. Bi own’s Chancery Reports, 4 vola., 1778 — 1794 
W. (i. Biooko’s Dccleeiasrtical Reports, Privy Council, 

1 vob, 1850—1872 

Sir lb Brooke’s New Cases, 1 vob, 1516 — 1558 
J. liiown’s Cases in Parhiiment, 8 vols., 17(»2 — 1800 
hi. 1^. Brown’s Supplement to Morison’s Dictionary 
of J lecisioiis, ('ouit of Session (Scotland), 5 vola. 

M. P, Brown’s Synopsis of Decisions, Coui't of Session 
(Scotland), 4 vole., 1532 — 1827 
Broderip and Bingham's Reports, Common Pleas,* 

3 vole., 1819—1822 



ABBREVlATIONa 
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Brod. & F. 
Broun 

Brown. & Lush. 

Brown 1. . . 

Bruce 

Buchan. . . 

Buck 

Bulsi. 

Bunb. 

Burr. 

Burr. C. 
Biuiull . . 


Brodrick and Bioniautle’s Ecclesiastical Eeports, 
Privy Council, 1 vol., ITOc — 1S6J 
. . Bioun’s Justiciary Uiijiorts (Scotland), 2 vofs., 1842— 
1 8 id 

Biowmiig’ and Lushm^ton's Beports, Admiralty 
1 vol., 1SC3 — JH6G 

. . Browiilow and Qoldesborouj'li’s lleports, Common 
Pleas, 2 parts, 15fi9 — 1021 

Bruce’s Decisions, Oo*irt of Sosi-i on (Scotland), 1714 
• —1715 

Buohatiaii’s Kepoifcs, Court of SCRsioii and Justiciary 
(Scotland), ^SOG — 1813 

Buck’s OuHos in Bankruptcy, 1 vol., 181G —1820 

Bulstiode’s Bepoits, King’s Bench, fol., 3 ])arts in 
1 vol., IGIO— 1G2G 

Bunbury’s Is, hJxch(‘quer, ful., 1 vol.,] 71*}— 1711 

.. Burrow’s Bcpoits, King’s Boiudi, 5 vols., 175G- -1772 

Biiriow’s Suttlemont Cases, King’s Bench, 1 vol., 
173,1— 177G 

Buiieirs Uoports, Admiialtj", ed. by Atarsdon, 1 vol., 
1048—1810 


C. A. 

C. B. 

0. B (N. s.) 

0. C. A, . 

C. C. Ct. C^us. 

0 . L. 11 , 

0. P. D. . . 

C. & P, . 


Cab. & El. 

Cald. Mag. Cas. 

Calth. 

Carp. Pat. Cas. . 

Oar. it Kir.* 

C.ii . & M. 

Cart. 

Carth 

Cary 

Oas. ill Ch. 

Cas. Pract. K. B. 

Cas. Sett. 

Cas. temp. Finch 
Oas, temp. King 

Cas. temp. Talb. 

Oh. (preceded by daU^) 

Ch- App. . . 

Oh. D 

• Oh. Bob. . . 


Com t of Appeal 

Coininoii Bench Beports, 18 vols., 1845 — 1856 
Common Bench Rop<)its, Now Series, 20 vols., 1856 — 
18G5 

Court of Criminal A]>peal 

Central Cl iiuiual Couit Cases (Sessions Papers), 1834 
— (cun out) 

Common Law Ileports, 3 vols., 1853— 1855 
Law Reports, Common Pious Division, 5 vols., 1875 
—1880 

Oauington and Payne’s Reports, Nisi Prius, 9 vols., 
182.3-1841 

Cab.ibe and Ellis’s Ivejioils, Uueen’s Bench Division, 

1 vol., 1882—1885 

CaMecott’s Magistiates Cases, I vol., 1777 — 1786 
Calthi^p’s City of Ijoudou Cases, King’s Bench, 1 vol., 
1609— 1618 

CampbeU’s Repoits, Nisi Pi ms, 4 vols , l807-i-18lG 
C^rpiimors 1 Silent Cases, 2 vols., 1602 — 1812 
Ciiiniigton and Ivii wan’s Reports, Nisi Pnus, 3 vols.^ 
1813 — 1853 ^ 

CiUiiiigtoii and Marshman’s Bepoits, Nisi I’riiis, 

1 vol., 1811—1813 

Carter’s Reports, Coirmioii Pleas, fol., 1 vol., 1664 — 

1 (»73 

Carthew’s Reports, King’s Bgnch, fol., 1 vol , 1687 — 
1700 

Cary’s Reports, Chancery, 1 vol. 

Cases ill (’hancery, fob, 3 parts, 1660 — 1697 
Cases of Piuctice, King’s Bench, 1 voL, 1655 —1775 
Cases of Settlements and RemoVrals, 1 vol., 168^ — 
1727 

Cases temp. Finch, Chauceiy, fol., 1 voV,»1673 — 1680 
Select Cases temp, Kuig, Chancery, fol., 1 vol., 1724 
—1733 

Oases in Equity temp. Talbot, fol., 1 vol., 1730 — 1737 
Law Reports, Chancery Division, since 1890 {e*g., 
[1891] 1 Oh.) 

Law Reports, Chancery Appeals, U) vols., 1865 — 1875 
Law Bepoi-ts, Chancery Division, 45 vols., 1875 — 1890 
Christopher Bobinson's Reports, Admiralty, 6 vola, 
1798—1808 
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Abbreviations. 


Ghar. Pr Oas. . . 
Ohar. Cham, Oas. 
Obit. 

01. & Fm 

Clay. 

Olil & Bick. . , 

Clijf it Steph. . . 

CocJd). & liowe . . 

Co. Ent 

Co. luHt. . 

Co J.itt. . 

Co. Pop. . 

Coll. 

Coll. Jurid. 

Collotj 

Colt 

Coin. 

Com. OfiB 
Com. Hig. 

Coinl). 

Con. & Jjaw. 

Cooke & Al. . , 

Cooke, Pr 

Cooko, 1*1. lifg,. 

Conp, Q 

Coup. Pr. C'as. , . 

Coop, itinp. Brough. 

» 

Coop. fem7J.*Colt. 

Corbr A IJ. 

Couper . . 

Cowp. 

Cox.C. C. 

Cox & All- 

Cox, Eq, Cas, 

Cc M . & U, 

Cr. & J 

Or. <1 AI. . ^ . . 

Cr. & i'll. 

Cr. App. Ih-p. 

Craw. & l>. 


. . Charley's New Practice Beports, 3 vols., 1S75 — 1876 
.. Charley's Chamber Casofi, 1 vol., lS7u— 1876 

Chitty*B Practice BoportR, King’s Bench, 2 vols., 
1770-1822 

.. Clark and ]‘'iniioUy’8 Beports, llonae of Loids, 12 
vols., 1831 — 1846 

.. Clayton's Pepoits and Pleas of Assisos ut Yorke, 
1 vol., Ib.'i] — J(u>0 

, , CliilV*T(l and Biokaids* Locus Stuiidi Bojiorts, 3 vols., 

* 

CJlil'ord and Stoplious’ Locus 8i.andi lloi)oi“t8, 2 vols., 
1867—1872 

Co(;kburn and Bowe’s Eh'ction Cases, 1 vol., 1833 
. Cok<^'N E»itri(^M 
( \)k(*’s Inatitiitos 

on Litll<'t<»ii (1 Inst.) 

. C-ok(‘’H Ib'ports, 13|viits, 1572— 1616 

(k>lly*TV U(‘-|iorts, Chimeory, 2 VuIn , 1811 — 1846 
Colli^Jaiu-a J iiiidicii, 2 vols 
, Colies’ (’a SON in l\ii li;nn<*n< , 1 \ d., HjltT- -1713 
Ciiltimurs ll»‘;:istr5itu>ii (’’j'-us, I \ol., 187i) -1885 
Comyns’ Hopoils, IIimk Ii, ( ’(miiuoii i6o:iH, and 

Ex(]i(<juei, l*ol . 2 vols , 1665-~1710 
, Coiijinei fill] (’asoH, 1805-- (eiment) 

. (lomyiis’ I >n*o.st 

. Coinhei iKo-h'b Pepoits, King’s Bench, fol., 1 vol., 
1685-1668 

. Connor and LawHon's Boj-oits, Cliam-eiv (Iroljiul), 

2 \ols., 1811 — 18 13 

. CooktMind Alcook’s liopoit^, King’s Bniudi (lirland), 

1 vol., 1831--! 831 

Oooko’s Pi iftice Ih^porls, Common PKms, 1 vol., 
j 706 — 1 74 7 

Co<»k(^’B J'laetical Begi^tor of the (’oinimei I'leas, 

1 vol., 1702—1742 

G. Cooiici'm hojioftfl, Chitneeiv, 1 \oI., 1762 — 1815 
C. P. Coopeitf Ihjjrnts, (liaueniv Piiu'tiee 1 vol., 
1837— 1838 

0. P. Coopei’s Cases itwjf. Bioughani, Chancery, 

1 vol., 1833— 18.34 c 

C. P. Coojmu’h (''ases Cotteiiham,^ Clinnceiy, 

2 vols., 1 846— 18 18 (;md DiiscolliinoouH imi lier ('uses) 
('oi Ix'lt and Danieirs Eleelion Cases, 1 vol., 1816 
Coupoi’s Justiciary Beports (^Scolhiml), 5 viJs , 1HG8 

— 1 88,) 

. Cow]erH Bepoits, King’s Bencdi, 2 vols., 1774 — 
1778 

jt E, W. Cox’s ^^riininnl LawCVi'Jes, 1843 —(cMin out) 

. Cox and Atkinson’s Begistiiitioii Aj)j»eal ('asos 1 vol., 
1843—1846 

. S. C. (Nix’s E«iiiity Cases, 2 vols., 1745 — 1797 
. Cox, Alacrao, aiid'llm tslet’s County Courts Cases and 
Apiieals, Vol. I., 1846 — 1862 
. Cioinpton and Jervis’s Beports, Exchequer, 2 vols., 
1830—1832 

. Crompton and Aloeson’s Bepoits, Exchequer, 2 vols., 
1832- 1834 

Ci’omjitoii, Afoeson, and Boscoe’s Beports, Exchequer, 

^ 2 vols,, 1834 — 1835 

Craig and Phillips’ Beports, Chancery, 1 vol., 1840— 
1841 

Cohen’s Criminal Appeal Beports, 1609 (current) 

, Crawford and Dix’s Circiut Ceases (Ireland), 3 vols., 
1838—1846 



abbreviations. 
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Oraw* & D. Abv. 0. 

Cress. Insolv. Oas. 
Cripps’ Churcli Oas. 
Cro. Gar. 


Cro. Eliz. 

Oro. Jac. 

Orii. Dig. 
Cunn. 

Curt. 


, , Crawford and bix’s Abridged Oases (Ireland), 1 vol,, 
1837-^1888 

.. Cresswoll’s Tnsolvom y Oases, 1 vol., 1S‘27--^S29 

Cripps’ Church and Cases, 2 paits, IN 17 — 1850 

.. Croke’s lieports fpmp. bh.nlos J., King’s and 

Coinmim J^Ioas, 1 vol , UV2.) -— 1041 
Croko’s Uejmrts temp. Eliz ilu th, King’s Bench and 
Ooiiiinon Pleas, 1 voL, ]5Sli-— UJ{)8 
Croke’a Reports inn}% James i., King's Bench and 
Cmnnion l^lons, 1 vol,, 1008 — 

. . CnuHfi’B Digest of the Jjhw of Jfelil Prop(Tfv, 7 vola. 

.. CunniiighamV? Pejiorts, King’s Bouoh, fol., 1 vol., 
1784 -1785 

Curtois’ Ec'closiastical Reports, 8 vols , 1881 — 1844 


Dalr. 

Dan. 

I)an. & Id, 

Jhiv. & Mor. 

Dav. l\it. Cas. 
Dav. It . , . 

Day 

Dea. Sw, 
Deac. 

Deiic. & C^h. 

Dears. & B. 

Dears. 0. 0. 
Deas And. 

1 )e a. 

De O. P. & J. 
De G. & J, 

De G. J. & Sm. 


De G. M. & G. . . 


De O. iK: Sm. . . 

Dolane . . 

Den. 

Dick. 

Ihg 

Dirl 

Dods. 

Donnelly 
Doug. Kl. C'^as. . , 
Doug. (k. b.) 
Dow 

Dow & 01. 


Dalijunple’s Decisions, Couit of Session (f^coilaiid), 
fol., 1 vol., 1608-1720 

Daniel 1*8 Tloportp, Exchequer in l^ pniy, 1 vol., 1817 
—1 823 

Daiison and IJoyd’s Met'cantilo Cases, I vol , 1828 — 
1829 

Davirtrm and Merivale’s Rojifnts, Queen’s Bench, 

1 vol., 1818 1814 

Ihivios’ l*a(ent C.iseq, 1 vol , 1785 --181G 
llavy’s’ (or Davies’ or J Davy’s) lh‘porls (Ireland), 
1 voh, 1001 -1611 

Day’s Election (.’ases, 1 vol , 1892 — 1898 
Deane and Swailx'v'e Ecclesiastical Iloports, 1 vol., 
IN.V)— 1857 

Deacon’s Ji(jport.‘', Bankrupt cj", 4vols., 1881 - 1810 
Deacon and Ohilfv’s thq^n'ts, Baukniptcj^ 4 vols., 
1882-1885 

Doaisly and Boll’s Crown Cases Roseived, 1 vol,, 
1856 -1858 

Doarsly’s CVowii Oases TIi'm ‘1 ved, 1 vol., 1852 — 1856 
Dean and Anderson’s Decisions (Scotland), 5 vols., 
1829—1832 

De Gcjk’s Repoits, Bankiuptcy, 1 vol., 1811—1848 
De Gex, Eisher, and Jones’s Ropuits, Chaneeiy, 
4 vols, 1859 1862 , • 

(»ex and Jones’s llopoiKs, Ohanceiy, 4 vola , 1857 
—1859 

De Gex, Jones, and Smith’s Reports, Chaiicery, 
4 vols., 1862— 1865 ,• 

De Gex, klacnaghten, and Gordon’s Ih'poits, Chan- 
cery, 8 vols., 1851- -1857 

De Gex and Smale's Reports. Chancery, 6 vols., 1846 
—1852 

Delane's Decisions, Revision Courts, 1 vol., 1832 — 
1835 

Denison’s Crown Cases Reserved, 2 vols., IS 44 —1852 
Dickens’ Reports, Chancery, 2 vols., 1559 —1798* 
Justinian’s Digest or Pandects 

Diileton’s Decisions, Court of Session (Scotland), 
fol., 1 voL, 1665 — 1677 • ■ 

I)ods(/n’8 Ro]K>rts, Adiriiialty, 2 vols., 1811 — 1822 
Donnelly’s Reports, Chancery, 1 veil., 1836 - 1837 
Douglas’ Election Cases, 4 vols., 1774 — 1776 
Douglas’ Reports, King’s Bench, 4 vols., 1778 — 1786 
Dow’s Reports, House of DorJs, 6 vols , 1812 — 1818 
Dow and Clark’s Reports, [Jr)UHe of Dords, 2 vols.. 
1827—1832 

Dowling and Lowndes’ Practice Reports, 7 vols., 
1843-1849 


Dow, & L. 
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Abbreviations. 


l>ow. & (if. B.) 
D*ow. & (m. c.) 

Dow. & Ky, (n. r.! 
Dowl. 

Dowl. (n. w ) 

Dr. tV . / 

I)i iS: War. 

Drew. 

Drew. & Sm. 

Drinkwater 
Drury temp. Nap. 

Drury temp. Sup: 

Dug-(J. Orig. 

DuiiJ. (Ct. of Sorifl.) 

Dunning 

Durie 

D} or 


Dowling and Ryland’a Boports, King’s Bench, 9 voIb , 
1822—1827 

Dowling and Byland’s Magistrates’ Cases, 4 vola., 
1822—1827 

Dowling and Byland’s Boports, Nisi Prius, 1 part, 
1822—182^3 

Dowling’s Practice Eoports, 9 vols , 1830 — 1811 

Dowling’s Practice Beports, New Series, 2 vols., 
ItWl— 18'13 ^ 

Drmv and Walsh’s Beports, Chancery (Ireland), 
2 vols., 1837—1841 

Drury and Beports, Chancery (Ireland), 

4 vols.. 1841 — 1813 

Drewrv’s Beports, Chancery, 4 vols., 1852 — 1859 

J>iowry and Smale’s Beports, Ohancoiy, 2 vols., 1859 
— 1885 

Drink water’s Beports, Common Pleas, 1 vol., 1839 

Drury’s Bepoits temp, Napier, Chancery (Ireland), 
1 vol., 1858—1859 

Drury’s Beports temp, Sugdeu, Chancery (Ireland), 
1 vol.. 1811 — 1M4 

Diigdale’s Origines Jiiridiciales 

Dunlop, Court of Session (Scotland), ‘2nd series, 

21 vols., 1838—1802 

Dunning’s Bepoits, King’s Bench, 1 vol., 1753 — 
1754 

Dm ie’s Decisions, Court of Session (Scotland), fol., 
1 vol , 1021— 1(>12 

Dyer’s Beports, King’s Bench, 3 vols., 1513 — 1581 


E & B. . . 


E &E. 

E. B. & K, 

Eag. & Y. 
East 

East, P. C. 
Ecc. & 4d. 

Eden 

Edgiy: 

Edw. 

Elchios 


Eng. Pr. Cas. 
Eq. Cas Ahr. 


Eq. Bep. 

Esp. 

Exen. 


Ex. 


D. 


• « 


Ellis and Blaikluiin’s Beports, Queen’s Bench, 
8 vols., 1S5‘2 — 1858 

Ellis and Ellis’s Bepoits, Queen’s Bench, 3 vols., 
1858—1801 

Ellis, Bhuklnini, and Ellis’s Beports, Queen’s Bench, 

1 vol., 1858—1800 

Eagle and Younge’s Tithe Cases, 4 vols.. 1223 — 1825 
iCiist’s Bepoits, Jviiq>*B Bench, 10 vols., 1800 — 1812 
least’s 1^1 eas of the Crown 

Spinks’ Ecclesiastical and Admiralty Beports, 2rfu)l8., 
1853— 1855 

Eden’s Bepoits, Chancery, 2 vols , 1757 — -*1700 
Edgai’s Docisit)nfl, Court of Session (Scotland), fol., 
1724—1725 

Edwards* Bepoits, Admiralty,*! vol., 1808 — 1812 
Elchies’ Decisions, Court of Session (Scotland), 

2 vols., 1733 — 1754 

B(;scoo’s English Puze Cases, 2 vols,, 1745 — 1858 
Abridgment of Cast's in Equity’', fol., 2 vols., 1007 — 
1744 

Equity Beports, 3 vols., 1853 — 1855 
Espinasse’s Bepoits, Nisi Prius, 0 vols., 1793— 1810 
Exchequer Beports (Welsby, Huilstone, and Gor- 
don), 11 vols., 1847 — 1850 

Daw Beports, Exchequer DiviMun, 5 vols., 1875 — 
1880 


P, & P 

P. (Ct. of Sess.) 

Pao. Coll, (with date) 


Foster and Pinlasou’s Beports, Nisi Prius, 4 vols., 

^ 1856—1867 

Eraser, Court of Session Cases (Scotland), 5th series, 

^ 1898—1906 

Faculty of Advocates, Collection of Decisions, Court 
of Session (Scotland), fol., let and 2nd series, • 
21 vols. 1762—1825 



Abbreviations, 
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Fao. OoU. (n. 8.) (with 
date) 

Falc. .« 

Falc. & Fitz. 

Ferg 

Fitz-G 

Fitz. Nut. Brev. 

FI. &K, 

Fonbh 

For. 

Forb 

Foi t. I)e Luud. 

Fortes, liep. 

Fost. 

Fount. 

Fox & S. Ir. 

Fox & S. Beg. . , 

Freem. (oiJ.) 

Freein. (k. 13 ) , . 


Faculty of Advooatos, Uollectiou of Decisions, Court 
of Session (Scotland), New Series, 16 vols., 182o~-r 
1841 

Falcouor’s Decisions, Cf)urt of Session (Scotland), 
2 vols., fol., 1744 — 17ol 

Falconer and Fitzherbort's l^lleclion Oases, 1 vol., 1885 
— 1888 

Ferguson's Consistorial Docisiona (Scotland), 1 vol,, 
1811—1817 

Fitz- (Gibbons’ Eoports, King's Bench, fol., 1 vol., 
1728—1781 ^ 

Fitzhorbort's JN^atura Brevium 

Flanagan and Kelly's Ut^purLs, Bolls C<jurt (li eland), 
1 vol., 1810—1842 

Fonbl an Clue’s Beports, Bankruptcy, 2 parts, 1849 — 
18o2 

Fon test's B-epoits, Exchequer, 1 vol., 1800 — 1801 
Forbi's' Decisions, Court of Session '^JScotlancl), fol,, 
1 vol., 1705 —1718 

Foitoscue, De Jjiiudibus Legum Angliao 
Foitescue's Beports, fol., 1 vol., 161)2 — 1736 
Foster’s C'rown Cases, 1 vol., 1748 — 1760 
Fountamliairs Deeisioiis, (’’ouitof Session (Scotland), 
fol., 2 vols., 1678—1712 

M. 0. Fox and T. B. C. Smith's Beports, King's 
Bench (Iieland), 2 vols , 1822 — 1825 
J. S. P^ox and C. L. Smith's Itegistration Cases, 
1 vol., 1886—1805 

Frooinan's Beports, Chancery, 1 vol., 1660 — 1706 
Freeman’s Bipoits, King’s Bench and Common 
rioas, 1 vol., 1670 — 1701 


Gal. & Dav. 
Gale 

Gib. Cod. 
GiJf. 

Gilb 

Gilb.>C. P. 
Gilh. (cir.)* 
Gilm. & F. 


Gl. & J 

Glanv. 

QJanv. El. Cas. . . 
Glascock . 

Godb. 

Gouldsb... 

Gow 

Gwill 


Gale and Davison's Beports, Queen’s Bench, 3 vols., 
1841—1843 

Gale's Beports, Exchequer, 2 vols., 1835 — 1836 
Gibson’s C'udex Juris Ecclesiastici Anglicaui 
Oitfaid’s Bepoits, Chancery, 5 vols., 1857 — 1805 
Qilbex^t’s Cases in IjUw and Equity, 1 vol,, 1718 — 
1714 

Gilbeit’s History and Practice of th© Court of 
o Common Pleas 

Gilbert’s Bejuirts, Chancery and Exchequer, fol., 
1 vol., 1706—1726 » 

Gilinour and Falconer's Docisn’ifs, Court of Session 
(Scotland), 2 parts, Part I. (Oilmour) 1661 — 1666, 
Pait II. (Falconer) 1681 — 1686 
Gl5m and Jameson’s Beports, Bankruptcy, 2 v<j1s., 
1819—1828 

Glanville, De Degibus et Oonsuetudinibus Begin 
Angliao 

Glanville’s Election Cases, 1 vol., 1623 — 1624 
Glascock’s Beports (froland), 1 vol., 1831 — 1832 ’ 
Godbolt’s B' ‘ports, King’s l^ench. Common Pleas, 
and Exchequer, 1 vol., 1574 — 1637 
Oouldrtborough’s Beports, Queen’s BeubA and King's 
Bench, 1 vol., 1586 — IGOl 
Gow’s Beports, Nisi Prius, 1 vol., 1818— lvS20 
Gwillim’s Tithe Cases, 4 vols., 1224 — 1824 


H. &C. .. 
. H. & N. . . 


. . Hurlstone and Coltman’s Beports, Exchequer, 4 vols. , 
1862—1866 

. . Hurlstone and Norman’s Bepoits, Exchequer, 7 vols., 
1866—1862 
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H, & Tw. 
li. & W. ‘ 


n. L. (Vs. 
flag Adm. 

Hag. Con. 

Hag. Ecc. 

HaLles 

Halo, C. L. 

Halo, P. C. 

Uar. & Ruth. 

liar &W. 

Haro. 

Hard. 

Haio 

Houk. P C. 

Ha\ os 

II ay OH (V. Jo. 

Honi. vV: M. 

Hot 

Hob 

Hodg, 

Hog 

Holt (ADM ) 

Holt (eo.) 

Holt (re. ij.) 

Holt (N. V.) 

Homo, (.’t. fif'Soys 

Hop; Colt. . . 

Hop. & Ph. 

Hoin H. 

Uov. Suj)]*!. 

Hud. & 11. 

Huino 

Hut. 

Ily. B1 


1 0 . J. K. 
I. Ch. R. 

T. Hq. R. 
I.L R. 


Hall and Twells’ Rop<jrtfl, Ohaiif-orv, 2 vols., 1848 — 
ISdO 

Hurlstono and WalUiHloy's Hopoils, Exchequer, 

1 vol., 1840—1811 

Olnrk’rt Roports, House « f Riu ils, 11 vols., 1S17- — 1866 
llaggardV Ropoils, Aduiiialtv, 6 vola., 1 822-- 1888 
HaggjirdV Consi.ytoi liil Rt‘}>oitH, 2 vols., 1789 — 1821 
Jl.igi^ard’fi Ei’olosijistical Uoports, 4 vols., 1827 — 1803 
Docisions, Couit of Sobsion (Scotland), 

2 vols , 1766 -1791 

H}ilo’H(\»iiiiiion Raw 

IlalnV rh>:J8 ol‘ the (Jiown, 2 vols. 

llsnrison and luithnrfunrH lh*]K>its, (\>Tnmon Plo.ns, 
1 vol., 1860 — 1866 

llainNoii and AVidlasionV Re})()itH, JCingV Honoh 
ami Hail (Viiit, 2 vols., iN.'Io— 1886 
Haicarse’s DeciHions, Roiiit of Se&sion (Scotland), 
fol., 1 vol., 16.81--d6lU 

Ilardrob’ ihqunts, j<'.7{cVin<pu‘r, ff>l ,1 vol , -16tl9 

1R>io’h RojmuIh, (’hancorv, 11 vols., 181] --lsn3 
jlaukinsV I'h^a.s of tho (''lown, 2 v<»Ik 
H ayes’s Repoitfi, Exchoqiiei (Iieland), 1 vol ,1830 — 
1 832 

Haves and Jon<*s’8 Ih'poils, Exchequer (Iieland). 
I'voR, 1832--I8;H 

Hemming and Miller’s Repoits, Chancery, 2 vols , 

18()2— RSfui 

lletleyV RH 2 )oits, (’ominoii IMeas, fol , 1 vol , 1627 - 
1631 

llubait’e Repoits, Ooniinon Pleas, fol., 1 vol , 1613 
— 1625 

Hodgt's’ Rep(»iiH, Connuon Pleas, 3 vols, is. >5 — 
1 8, 47 

Hogan’s Repoits, Rolls Court (Iielaiid), 2 vols , 1816 
--1831 

W. HoltV Rulo of tho Road (^ases, Adniualty 1 vol , 
1863—1867 

W. I Rdf’s Ecpiitv" I}ei)orts, 1 vol , 1845 
fSir John Holt’s Repoits, King’s Reiich, fol., 1 vol , 
1688- 1716 

P. Holt’s Reports, Njsi Pi uis, 1 \ol., IS I 5 - 1817 
IJonie's l>ecisions, Ronit of St‘Hsioji ' '(^Sccdlandj, 
lol , 1 vol., 1735- 174 1 

Ilojiwood and Coltinan’s Po'gisti ation CVsos, 2 vols,, 
ISiiS— 1878 

llopwood and PhilbiickV Registiation (^ises, 1 vol., 
1863 ---1867 

Horn ami H iirlslone’s Ihqxats, Exche<]uer, 2 vols , 

1S;J8 - -18.;9 

IJoveiulon’fl Supjdeiijriut to Yosey Jun.’s Repoits, 
Chanceiy, 2 vols,, 1753 — 1817 
lludbou and Brooke’s Repoits, King’s Bench and 
Exchequer (lieland), 2 vols., 1827 — 182>1 
Hume's llecisions, Couit of Session (Scotland), 
1 vol., 1781—1822 

HnttonV He^iorts, Common Plea , fol., 1 vol., 1617 — 
1638 

Henry IllackstonoV Ropoits, Common I'leas, 2 vois., 

178ii— 1796 

liish Cuiumoii Law Repoits, 17 vols.. 1849 — 1866 
Irish ChfiTH'ni'V'^ Reports, 17 vols., 185t> — 1867 
Irish Equity Roivorts, 13 vols., 1838 — 1851 
Irish Tjaw Reports, 13 vols., 1838 — 1851 
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I. li. T. . . . . JiiBh Law Tim«v, istiT — (cuiTOut) 

I. R. (prot'filod by date) Irifih Reports, siuco li^93 (<*//. [1891] I 1. R.) 

I. H, O. L. .. .. Irish Reports, Ooniiuon Law, 11 vols , — 1877’ 

L R. Eq. .. .. Irish Reports, Equity, n vols., 186G— 1S77 

Ir. Oirc. Cas. . . . . Irish Circuit Cases, 1 vol , LSll — 1813 

Ir. Jur. . .. .. Irish Jill ist, 18 V4>1s., iSio -iHfJG 

Ir. L. Roc Istser. .. Law Roeoidor (Ireltuid) Ist snu'es, 4 vols., 1827 — 

1831 

Ir, Tj Rec. (n. s.) Law Rocordor (Iiolajid) Now Soii»*s, 6 vols., 1833 — 

* 1838 

Irv. .. .. ... Ir vino’s Justiciary Reports (Sc<^ffaiid), 6 vols., 1852 — 

18f37 

J. Rridg. .. .. Sir John Bridgman’s Repoits, Conunon Fleas, foL, 

1 vol., I(n3— 1821 

J, P. .. Justice of the Peace, 1837— (cm rent) 

J. Shaw, Just. . . . J. Shaw’s Jubtieiary Reports (Scotland), 1 vol., 1848 

— isr>2 

Jac. . .. . Jacob’s iRqiorts, (3inncery, 1 vtd., 1821 -1823 

Jac. W. . . . . Jacob and Walker’s Roporfa, Chantery, 2 vols., 1819 

—1821 

Jebb, 0. 0. .. .. Jebb’s Crown Cases Reacived (Ireland), 1 vol., 1822 

— IKK) 

Jebb & B. . . . . Jebb ari<l Rourke’s Repoifs, Queen’s Reiich (Ireland), 

1 vol., 1811-1812 

Jebb S. .. ,. Jebb and S\’TJjes’ Keporta, Queen’s Bench (Iielimd), 

2 vols., 1838—1811 

Jenk. .. .. . Jenkins’ lUqioits, 1 vid , 1220 -1023 

Jo. & Cor. ., .. Jones and Carov’s JRq»oits, lOxchequer (Iioland), 

1 vol , 1838- 1839 

Jo & Lat. . . . . Jones and La Toindie’s llMports, Cbancory (Iroland), 

3 vols., isn— 1810 

Jo Ex. Ir. . . T. Join's’ UepoTts, li-\ chequer (licdand), 2 vols., 1831 

— i8;i« 

John, . Johiiroii’s Reptn ts, Cyhuinji'ry, 1 vtd., 1 SoM --- 1800 

John. & 11. .. .. Johnson :uid ibaiiiiiing’w linpoits, ( 'haiu‘tiry, 2 vols,, 

18(>0— I8<J2 

Jut. ., . Jurist^ Rejjoi ts, 18 vols., 1837 — 18.74 

Jur. (n. b.) .. .. Juiist Re}K>rts, New Soiies, 12 \ols , 1855 — 1867 

Just, Inst. .. .. JufltiunurH Iiiolitutes , 

* 

1C & G. ? .. .. iveano and Grant’s Registrefion Cases,*! vol., 1851 — 

1862 ^ 

K. J. . .. ICav and JohiiHuu’s Repoits, Chancery, 4 vols., 

1853-1858 

K. B. (jiroceded by date) liaw ibqxnts, King’s Bench Division, eiuce 1900 

(ey., [1901] 2 K. 15.) 

Karnes, Diet. Ilec. . Kaiues, Dictionary of Doci/?ioufl, Court of Session 

(Scotland), fol,, 2 vols , 1540 —1741 

Kamos, Rem. Deo. .. Kuines, iCeruaikable Decismns, Court of Sossion 

(Scotland), 2 vol.s., 171(> — 1752 

ICames, Sel. Doc. .. Kaines, Sidoct l>o<*ibioijs, Court of Session (tScotland), 

1 vol., 1752- 1768 

Kay .. .. Kay’s Reports, (Chancery, 1 vol., 1853 — 1854 

Keb. .. .. .. Kct)io’w ih'poits, hil., 3 vols, 1661 — Rv7 

Kf‘eii .. .. .. Kc'en’s Reports, Rolls Couit, 2 vols., 1836 — 1838 

Keil. . .. .. ICeilwey’s Hepoi ts, King’s Bench, fol., 1 \ol., 1327 — ^ 

1578 

Kel. .. ., .. Sii John Kelviig^s Reports, Crown Cases, fol., 1 vol,, 

1662— 1707 

Kel. W. .. .. .. W. Kelyngo’s Reports, fob, 1 vol., Chancery, 1730 — 

1732; King’s Bench, fob, 1.731 --1734 

Keny. . . , • . . Tvenvon’s Notes of Cases, King’s Benoh, 2 vols., 

1753—1769 
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Abbreviations, 


Keny. (on.) 

Kilkerran' 

Kuapp 

Kn. & Omb. 


Chancery Caeea in Voh IT. of Kenyon's Notes of 
Cases, 1753 — 1754 

Kilkerran’s Ileciaioiipi, ('Ourt of Session (Scotland], 
foK, 1 vol., 1738 — 1752 

Knapp’s Kepoits, I'rivv Conncil, 3 vole , 1829 — lS3fi 
Knrtf»p and Ombh'r’K JCloction Cases, 1 vol., 1834 — 
1835 


L.A. 

Tj. & O. tfmp. Plunk. 


L. 0. tetnp, Sugd. 


Jj. & Welsh. 


L. O. E 

L. J 

1j. J. (abm.) 

L, J. (boy.) 

L. J. (cn.) 

L. J, (c. V.) 

L. J. (kccl.) 

L. J. (KX.) 

L. J. (ex. eq.) . 

L. J. (K. B. or Q. B ) 

L. J. (m. 0.) 

L. J. N. O. 

L. J. (o. 8.) 

L.J.(p.). 

L. J. (p. &M.) 

L. J. (r. c.) 

L. J. (r. la. & A.) 

L. M. & P. 

L. R 

L. E. A. &‘E. . . 

L. E. O. C. R. . . 

« 

L. E. O, P. . . . 

L. R. Eq. 

L. H. Kxcli. 

L. E. H. L. 

L. E. Ind. App. 

L. E. Ind. App. Supp. 
Yti\. 

li. E. Ir 

L. E. P. C. * * . 

L. K P. & D 

L. R. Q. B 

li* E. Sc. & 3)iv. 


jj» JL. 

fi. T. Jo. 

L T ro. 8.) , 


Lord Advocate 

Lloyd and (loold’s Reports feihp. Plunkett, Chancery 
(Ireland), 1 vol , 1831 — liS39, 

Lloyd and QoobVs R(»j)orts Umj) Sugden, Chancery 
(irelaial), 1 vol., 18.35 

Lloyd and Welsby’s Coinniercial and Mercantile 
Cases, I vo]., 1829—1830 
Local Oovei iinu'nt J^ejxnts, 1902 — (current) 

].aw Journal, 1800 ~!<‘uri cut) 

Ijiiw Journal, Adnm all y, ]8(J5 — 1875 
Law Journal, Bankiuptcy, 1832 — 1880 
IjHW Journal, Chancery, 1 822 — (oiirr ent) 

Jjiiw Jtniiiial, (’oininnn Pleas, 1822 — I S7.3 
Law Journal, Ecclesiastic'al Cases, ISOO— 1875 
J jaw Journal, Exclietjuer, 1830 — 187.5 
fjaw Journal, Exchequer in Ikpiity, 1835 — 1841 
Law Journal, King's Pencil or Queen's lieiich, 
1 822 — (cun*ont) . 

Jjaw Jouiiial, Magistiates’ Cases, 1820 — 1896 
Ijaw Journal, Notes of Cases, 1800 — 1892 (fiom 1893, 
see Law Journal). 

Law Journal, C)ld Series, 10 vols., 1823 — 1831 
Ijtiw Journal, Probate, Divorce and Admiralty, 1875 
— (nirient) 

Jjaw Journal, Probatoaiid Matrimonial Oases, 1858 — 
1859, 1800—1876 

]jaw Journal, Privy Council, 1865 — (current) 

Law J(*urnal, Probate, Matrimonial and Admiralty, 
1800—1805 

TiOwndos, Maxwell, and Pollock's Repoits, Bail 
Court and Piactice, 2 vols., 1850 — 1851 
Law Repoits 

3jaw Repoits, Adiniral^V and Eccloyiastical Cases, 
4 vols, 1805 — 1875 

Law Reports, Crown Cases Reserved, 2 vols., 1805 — 
1875 

Jjaw Reports, Common I3eas,*10 vols., 1865 — 1875 
Ijaw Reports, Equity C-ases, 20 vols., 1805 — 1875 
Jjaw Reports, Exchequer, 10 vols., 1865 — 1875 
Ijaw Reports, English and Iiish Appeals and Peerage 
Claims, House of Lords, 7 vols., 1800 — 1876 
Law Reports, ineban Appeals, Ik-ivy Council, 1873 — 
(cun'BTit) 

Law Reports, Indian Appeals, Privy Council, 
Supplementary Volume, 1872 — 1873 
Law Reports (Ireland), Chancery and Common Law, 
32 ^oL., 1877--1893 

Law Tiepoits, Privy Council, 6 vols., 1865 — 1875 
Jjaw Rcjjortri, J^robate and Divorce, 3 vols., 1865 — 
18 1 5 

Law Reports, Queen’s Bench, 10 vols., 1865 — 1876 
Law Reports, Scotch and JJivorce Appeals, House 
of Lords, 2 vols., 1866—1875 
Law Times Reports, 1859 — (current) 

Law Times Newspaper, 1843 — (current) 

Jjaw Times Reports, Old Series, 34 vols., 1843 — 1860 



Abbreviations. 
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XifirDO • • ■ • 

T^at 

I jaws. Reg. Cas. 
Ld. Raym. 


Jjeaoh 

Lee 

Tjee temp. Hard, 


Lo. & Oa. 

Leon. 

Lev. 


Lew. O. C. 


Ley 

Tilt) Ash. 
Lilly 

Litt. 

Lofft 

Long. & T. 


Lud. E. C. 
Jjuinley, P. L. 0. 
LuhIi. 

IjUt. 


Lilt. Reg. Oas, 
Lynd. 


Lane’s Reports, Exchequer, fol., 1 rol., 1605 — 1611 
Latch’s Reports, Knig’n Bonoh, fol., 1 vol., 1625 — 1628, 
Lawson’s Regi«tiatn)ii Cases 1885 — (currei/^ ’ 

Lord Raymond’s Repoits, King’sRonch and Common 
Pleas, 3 vole., 16iH— 17;'/2 
Leach’s Crown Cases, 2 vols , 1730 — 1814 
Sir G. Jjee’s Ecclosiastica] Judcmonts, 2 vols., 1752 — 
1758 

T. Jjec’s Oases fc/rtp. lliiidwicke, Bench, 1 vol., 

1733 — 173S 

Leigh and Cave’s Crown Casos vod, 1 vol., 1861 

— 1865 

Leonard’s Reports, King’s Bench, Ctanniou Pleas 
and Exchequer, fol., 4 p irts, 1552 — 1615 
Levinz’s Hept>rtH, King’s Bench and Common Ph^as, 
fol., 3 vols., liUU) -lOirn 

Le win’s Crown (’ases on the Noithein Circuit, 
2 vols., 1822 — 1B5S 

Ley’s Repoits, King’s B^mch, fol., 1 vol , PU)8 — 1629 
Ijiher AsKis.niiin, Yoai Books, 1 — 51 Edw. 111. 
Lilly’s Reports and I’leadings of Cases in Assize, fol., 
1 vol. 

Littleton’s Repoi to. Common Pleas, fol., I vol., 1627 
— 1631 

Loirt’s Reporfs, King’s Bench, fol., 1 vol., 1772 — 1774 
Tjongfield and Townsend's Reports, Exchequer (Iro- 
Iniid), 1 vol., 1841—1842 
Ludcis’ Election Cases, .{ vols., 1784 — 1787 
Luinley’s Boor Ijaw Oases, 2 vols., 1834 — 1842 
Jiusliington’s Reports, Adiniialty, 1 vol., 1859 — 1862 
Sir E. Lutw'ycho’s Entries and Reports, Common 
Pleas, 2 vols., 1682 — 1704 

A, d. Lu t wy file’s liogist rati on Cases, 2 vols., 1843 — 
1853 

Lyndwood, Provinciale, fol., 1 vol. 


M. & S 

M. & W. . 

Mac. & G. 

r» 

Mac. & If. 

M^Cle. 

M‘CJe. & Yo. . . 

Macfarlane 

Maol. & Rob. 

Maeph. (Ct. of Sess.) 

Macq. 

Iifacr. 

Madd. 

Madd. AG. 

Madox 

Madox, Exch, . , 
jMan. & G. 


Maule and Selwjm’s Reports, King’s Bench, 6 vols., 
1813— 4817 

Meesoii and Welshy’s Reports, Exchequer, 16 vols., 
1836—1817 

Macnagliten and Gordon’s Reports, ChaiiCOTy, 3 vols., 
1849—1852 

Alacrae and Ilertslot’s Insolvency Cases, 1 voL, 
1847—1852 , ' 

M‘Cleland’s Reports, Exchequer,'! vol., 1824 

M*Cleland and Yoiinge’s Iteports, Exchequer, 1 vol., 
1824—1825 

Macfarlane’s Jury Trials, Coi^itof Session (Scotland), 
3 parts, 1838 — 1839 

Maclean and Bohin son’s Scotch Appeals (House of 
Loids), 1 vol,, 1839 

Maephorson, Court of Session (Scotland), 3rd series, 
11 vols., 1862—1873 

Macqueeii’s Scotch Appeals, House of Lords, 4 vols., 
1849— 1865 , 

Iklacrory’s Patent Cases, 2 parts, 1847 — 1J?56 

Maddock’s Reports, Chancery, G vols., 1815 — 1821 

Maddock and Geldart’s Reports, Oliancoiy, 1 voU, 
1819—1822 (Vol. VL of Madd.) 

Madox’s Pdrmulare Anglicanum 

Madox's History and Antiquities of the Exchequer, 
2 vols. 

Manning and Granger’s Rejjoifs, Common Pleas, 
7 vols., 1840 — 1845 » 
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Man. & Ky. (k. b.) 
Man. & liy. {«. 0.) 
Marid, 

Mar. L. O. 

March 

M;iir ^ 

Muitsli, , , 

Mayn. 

Mog, 

Mcr. 

Milw. 

Mod, Rop. 

Mol 

]\roiit 

^font. & A. 

Moiit* & B. 

Mont, & Ch, 

Mont. D. & Do G. 

Afont. & M. 

Moo. J*. O. i\ 

M(,o r. a c. (N. ft.) 

Moo. Ind. App. . . 

Moo. ^i\ 

Moo. ^ B. ‘ 

Mood <V AT. . . t 

« 

Mood . & R. 

Mood, a C. 

Mooio (ic. li.) 

Mooi’o (o. r.) 

Alor. Diet. 

Moit. ... * . . 

Alos. 

Murji & 11. 

Mnrr. , . . , 

My tfe Vt. 

My. d: K. 


Manning and Rvlmid’s Reports, King’s Bench, 
5 vole., 1827— iNiiO 

Manning and Roland’s Magistrates’ Oases, 3 vole., 
1827-1830 

MansorrH Baiikiupicy and Company Cases, 1893 — 
(cm rent) 

Maritime Daw iJepoits (Crockfoid), 3 vols., 1880 — 
1871 

Mi^’-oli’s Reports, King’s Bench and Common Pleas, 

1 vol., 1039—10*12 ' 

Marriott's Ilecisions, Admiralty, 1 ^ol., 1778 — 1779 
Alarshall’s Reports, Coininon Pleas, 2 vols., 1813 — 
1816 

Maynard’s Reports, Exchotpior Memoranda of Elw. 
1. and Year Books of kldw. II., Your lio«>k,s, Paitl., 
1273 — 1328 

Alotrono’s (’ompanios Acts Cases, 2 vols., 1889 — 1891 
Al»‘nvalo’s llo])oi ts, Chancf'iy, 3 vols., 181 j — 1817 
Milvvaid's l‘lc< losiasUeal Repoits i^lrehiiid), 1 ^ol., 1819 

— 1813 

Alodoiii Rofiorts, 12 vols , 1(509 — 17-)o 
Moll(n’s Repoits, Chaiieeiy (Ireland), 3 vols,, 1808 — 
1831 

Alnnfagu’s Repoits, BMnkrnpt(‘V, 1 vol., 1829 —1832 
AIont:igii and A;yrlon*s Ropoils, Bankinptoy, 3 vols., 
1K32 — 1838 

Alontagn and Bligh's Repoits, Banknijitcy, 1 vol., 
1832—1833 

Montagu and Chitty’s Repot is, Bankruptcy, 1 vol,, 
1838 -1810 

Alonljgu, Deacon, and Do Cox’s Reports, Bank- 
rufttev, 3 v<»1h., 18]0— 1SJ4 
Arontagu and Alacai t loir's Repoits. Bankruptcy, 

I 182(5 1830 

Mooio’h Pnvy Council ('Jases, ]/) vols, 1838 — 18(33 
AIooio'h 1‘iivv (Voincil (’ases, Now fcSeiiOH, 9 vols., 
18(52 -187 3 

AIooio’b Indian Ajjpeal Cases, l*rivy Council, 1*4 vols., 
1838-1872 

Alooro and l\ivno’s Reports, Common Pleas, t vols., 
1827—1831 ' 

AIooio and Scott’s Reports, Common Pleas, 4 vols,, 
1831 —1834 

Moody and Afalkiu’s Repoits, Nisi Piius, 1 vol., 1828 

— J 8.30 

Moodv and Rcdunsori’s Reports, Nisi Prius, 2 vols., 
18:,0- 1844 

ADiody’s Crown (’ases Reserved, 2 vols., 1824 —1844 
F, Alooie’s Reports, King’s Bunch, fol., 1 vol., 
1485—1(520 

J. B. Afooio’s Reports, Coinnion Pleas, 12 vols., 1817 
—1827 

Alonstui’e Dictionary of Decisions, Comt of iSession 
(Scotland), 43 vols., 1532 — 1808 
Moil oil’s Reports, Bankruptev, 10 vols., 1884- -1893 
AJoseU'j *s lioports, CJhaucerv, fol., 1 vol., 1728 — 1730 
Aliirphv and Hmdstone’s Repoits, Exeberiuer, 1 vol., 
1837' 

Afurrav’s Reports, Jury Court (Scotland), 5 vols., 
181(5—1830^ 

Myliie and Craig’s Reports, Chancery, 6 vols., 183^ 
—1841 

Afylne and Keen’s Reports, Chancery, 3 vols., 1832» 
—1835 
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Nel«. .. . .. Nelson's Rf^povts, ^\hjiiiporv, 1 1 625 — 1 

Nev. & M. (k. b.) . . Nevilo and Maiiinn«.»’8 lioports, Km^ s Heuoh, 6 vols., 

]«32— I8:i6 

Nev. & M. (m. c.) . . Nevile and M«nni!i''\v ^[jii^isiraies’ Cusoh, 3 vols., 

1832 — 183-) 

Nev. <& P. (k. B.) .. Nevilo and Terry’s liopeiiH, Kind’s Ilonch, 3 vols., 

183() -1838 

Nev. & P. (m. O.) Novile ami 1 Wry’s Maj^isti alc-s 1 vol., 1836 — 

1837 ^ % 

New Mag. Oas. . . .* New Ma^istraies’ C\ifcn-s ( T»ittle.-i dm. Wise and 

, Parnell), 2 vels., 1844- 1818 

New Pi act. Cas. . New Practice, Cast's (Pittloyton and \Vimo\ 3 vols,, 

18U— 18 18 

New Pep. . . . New Repoits, 6 vols , 1862 — 1865 

New iSesd. Cus New Sc.Msions Magisti iitos’ (.\is'(*a (Cairow, llaiaor- 

ten. AIlc?i, eT4*A, 4 voJs , 181 i -1851 
Nc)lan . NolarTs Ma:rT^tral es’ Caec'^, 1 \ul , 17.61 — 17,6‘j 

Notes of Cases .. Notes of tt'sses m tV\c» U-i-.iawticiil aiel ?>raiitiii\e 

(\nnts, 7 vols ^ 1811 - 1850 

Noy .. .. N03 ’s lO'poi ts, Ring a lioJU‘li, fol., 1 vol . I5o8 -~1049 

O. Bridg. . .. Sir Oilando Bridiirman’s liepo?tfi, C’ojnmon I'leas, 

1 vol., 166t> — 1066 

O’M. II. . .. O’^Iallt^y and llai dca^t]u's Ploction Cases, 1869 — 

(cui lent) 

Owen .. .. Owt-n’s R'^jxirts, King’s Ileticli and Ctnmnou l^Ieiis, 

fol., 1 vol., 1557—1614 

P. (prectided by date) . Paw Reiioita, Probate, I )iv*>r(‘<\ and Admirall} Divi- 

sion, since 1890 (c q , [181>1 ) T ) 

P. D. .. .. Law liepoitH, Probate, lJjvinci\ and Admirnll_> Divi- 

sion, 15 vols., 1875- -1860 

P. Wms. ,. .. JWie Willianirt’ J'N^poits, ('’hanoei^'^ and King’s 

Pencil, 3 v«)ls , 1665 - 1735 

Palm. .. .. .. Palmer’ H Rojioi Is, King's TH>uch. fnl , 1 vol., 1619 — 

1629 

Park, .. .. .. PaiktM'a Ropoits, Rxcliotiner, fol., 1 vol . 1743 — 

1766, 

Pat. App. .. .. Puton’s Scofeli Ai>i>eals, JJouso of Lozds, 6 vols., 

* 1726 — 1822 , 

l^ater. App, . . son’s Scotcli Appeal.s, House of LtdMs, 2 vols., 

* IST." 

Peake .. Peake’s Rt-poits, Nisi Piuis, I vol., 1760 —1791 , 

I’eako Add. Oas. .. Peake’s Additional Cii'ies, Nisi J^nia, I vol, 1795 — 
• 1812 

I’eck. . .. . Peekw ell’s Klectioii Case's, 2 vtda., 1803 — 1804 

l^er. & Dav* . . . . Perry and Davison’s Rt*poits, Queen’s Jiuiich, 4 vols., 

1838—1811 

Per. & Kn. .. Perry and Kuapji's Election Oaac^, 1 vol , 1833 

Ph.'' , .. .. l^hiUips* Re])ort.s, Chancery, 2 vuIh , ISH- -1849 

Phil. El. Cas. .. . Philipps’ Election (’astis, 1 vol., 1780 

PhiUini. . , J. l^ullimoio’s Ecclesiastical Re]«in trt, 3 vols., 175;^: — 

3821 

Phillim. Eccl. Jud. .. Sir R. Fhillimoro’s EoclewiaRtical Judgments, 1 vol., 

1867 — 18*5 ) » 

Pig. & R. . . . . Pigott and Rod well’s Registration Case.^i. 1 vol , 1843 

—1815 

Pito. .. .. .. Pitcairn’s Criminal Trials (Scotland) 3 voD , M88 — 

1624 

Plowd. .. .. Plowalen’s Reports, fol., 2 Yol.s., 1550 -15p,) 

Pull. .. .. .. Pollexfen’s Reports, King’s Bench, fol, 1 vol., 1670 

—1682 

■* Poidi. .. Popliam’s Reports, King’s Bench, fol., 1 vol., 1591 — 

1627 
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Pow. K. & D. 

Prec. Ch.' . 

Price 

Q. B. 

Q. B. (p. by date) 

a D 


R. 

B. (Gfc. of So«s.) . 

B. p. a . 

B. li 

B. S. O 

Bast. 

Bii yii . 

Beal Prop. Cas. 
Hep. (-b. . . 

Bick. JM. 

Bick. & S. 

Eidi^. iertqt, U. . , 

Bidj?. L. & S, . . 

Bidg. Pari. Bop. 

Bob. Keel. 

Bob. J.. & \V. 

Bober t. App. 

Bobin. App. 

Boll. Abi. 

Boll. Bep.* 

Boin 

Bose , ,« 

Boss, Ij. C, 

Bowo 

Bui. Cas. 

Bums. 

Buss. & M. 

Buss. & By. 

By. & 

By. & Can. Ti. Gaa. 
By. & M. 


S. 0. . . 

S* G. (piceeded by date) 

S..G 

Saint 


Power, Bodwell, and Dew’s Election Oases, 2 vols. 
1848— 18*56 

Precedents in ChancoT y, foL, 1 Tol., 1689 — 1722 
Price’s Boports, Exchequer, 13 vols., 1814 — 1824 

Queen’s Jh»nch Beports (Adolphus and EZJis, New 
Series), 18 vola, 1841 — 1852 
Daw Boports, Queen’s Bench Division, 1891 — 1901 
[1891] 1 Q B.) 

Daw Bepc»its, Queen’s Bdlich Division, 25 vols., 
1875— 1890 

TheBepoiis, 16 vols., 1893 — 1895 

Botlio, 0<»uit of Session Gases (Scotland), 4th series. 
25 vols., 1873—1898 

Bopoi ts of I’atent Cases, 1 884 — (current) 

l\evis<*d Beports 

B\ilos of the Siipieme Court 

Bast ell’s Entries 

liaynePs Tithe Oases, 3 vols., 1675 — 1782 
Beal Propel tv Cases, 2 vols., 1813 — 1817 
Beports 111 Ohanceiy, fol., 3 vols., 1615 — 1710 
Bickards and Michael’s Dociis Standi Beports, 1 vol., 
1885 — 1889 

Bickards and Saunders’ Docua Stauili Beports, 1 vol., 
1890—1891 

Bidu:<nvay’b Beports, iem/t. Uardwieke, 1 vol., King’s 
Bench, 1733 — 1736; Chancery, 1744 — 1746. 
Bidgowav, liapp, and Schoales’ Beports (Ireland), 

1 vol., ‘1793— 1796 

Bidgewav's I’arliainentary Bej^orts (Ireland), 3 vols., 
1784—1796 

Bohert son’s Kcclesfastieal Bepoite, 2 vols., 1814 — 1853 
Bobeits, Ijeeining, and Wallis' New County Coiu’t 
Cases, 1 vol , 1819 — 1851 

Bobeitson's Scotch Appeals, House of Doids, 1 vol., 
1709—1727 

Bohinson’s Scotcl^ Appeals, Douse of Doids, 2 vols., 
1810—1841 

B«)lle’s Abiidgment of the Common Daw, fob, p. vols. 
JJolle’s Beports, King’s llencb, fol , 2 vols., 1614 — 1625 
ibninll^’s Notes of Cases m Equity, l'*l)art, 1772 — 
1787 

Bose’s Bejxnts, Bankruptcy, 2 vols., 1810 — 1816 
Boss’s TiOading C’ases in Coilimorcifll I^aw (England 
and 8eot.lftiul), 3 vols. 

Bowe’s lieports (England and Ireland), 1 vol., 1798 — 
1823 

('’aujpheirs Buliiig Cases, 25 vols. 

Bussell’s lvei)orls. Chancery, 5 vols., 1824 — 1^^2Jf•, 
Bussell and Myliio’s Beports, Chanceiy, 2 volfe.‘, 1829 
— 1833 

BubhcII and Byaii’s Grown Gases Reserved, 1 vol., 
1800 -1823 

Railway and Canal Gases, 7 vols., 1835 — 1854 
Railway and Canal Traffic Cases, 1855 — (current) 

By an and Moody’s Beports, Nisi Prius, 1 vol., 1823 , 
—1820 


Same Case 

Gouil. ui Ses.sion Oases (Scotland), since 1906 (e.o., 
^ [1908] S. O.) 

Solicitor-Qnneral < 

Saint’s Digest of Begistration Cases, 1843 — 1906, 1 voL 
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Salkold’s Boporttj, Kinfi^’s Bench, 3 vole,, 1689 — 1712 . 
.. 8 au 8 S 0 arul kScuIIy'h Unnuits, Kolls Uoiirt (iToland),* 

1 vol., 1837 — IS 10 

. . Sauiitlers’s llopoi ts, Kin.-rV Jioiich, 2 vols., 1666 — 1672 
. . Saunders and Austin's Locus Standi Beports, 2 vols., 
1895—1001 

. . SaiiTideis and Bidder’s Locus Standi Reports, 1905 — 
(euirt^iit) ^ 

• Sauiidcis and Cole's Eopoits, Bail Couit, 2 vols., 1846 
— 1848 ^ 

. .• Saiindeis and IMacrae’s County Courts and Insolvency 
0as€*8 (Countv < ’units Cases and Appeals, Vols. II, 
and 111.), 2 vols., 1852 — 1858 
Sav. .. •. Savilo’s Itoportfl, Common BJoas, fol., 1 vol., 1580 — 

1591 

Say. .. .. Sayei’s Beporfs, Bine's Bench, fol., 1 vol., 1751 — 

1756 

Sc. Jiir. . .. .. Scot tif^h Jurist, 46 vols., 1829 — 1873 

Sc. L. R .. .. Sc<dti‘^h Law Roportor, 1805 — (eurient) 

Sell. A Lof. .. .. SchoaloH and Lelrov’s Rojiorts, Chancery (lielaiul), 

2 vols., 1802 — IBtiO 

Sc. R. R. . . . . . . Scots Revised Repoits 

Scott . .. .. Scott’s Il‘']ioits, Common Picas, 8 vols., 18, JI — 1840 

Scott (n. r.) .. .. Sc<itt’H New Rcpoits, Common Pleas, 8 vols., 1810 — 

1815 

Sea, & Sm. .. .. Si'iirlo and Smith’s Repuits, Probate and l)ivorcOj 

1 vol , 1859 — 1860 

Sol. Ciis. Ch. .. . Select (Vses m Cliuncery, fol., 1 vol., 1CS5 — 1698 

(Pt. III. of Cas. ill Ch.) 

Seas, Oas. (k. B.) .. Scissions S(dtloiueut Castes, King's Bench, 2 vols., 

1710—1747 

Sh. A Israel. .. .. Shaw and Alaclean’s Scotch Ajii^ealH, House of Lords, 

3voK, 18 i5 -1838 

Sh. (Ct. of Seas.) Shaw, C’ouit (d Seshion Cases (Scotland), 1st soiies, 

16 vols , 1821— 1838 

Sh. llig. . . • . , . P. Shaw’s I)ig<^Ht of l)(‘cisi<)na (Scotland), oil. by Bell 

aiid Lamond, 3 vols., 1726 — IStJH 

Sh. Jubt. . .. . . P. Shawl’s Justiciaiy Lccisiuns (Scotland), 1 vol., 

1819-1831 

Sh. Sc. fiipp. .. .. P* Shaw’s Scotch Appeals, House of Lordc*, 2 vols., 

♦ 1621— 1824 

Sh. Toiud Ct. . . . P. Shaw 's Toind Court Hecisioiis (Scotland), 1 vol., 

1821—1831 , 

Sl»ei>. Touch. . . . . « Shnpxjiiid’s Touchst-one of Common' Assurances 

Show. .. Shower’s Repoits, King’s Bench, 2 vols., 1678 — 1695 

Show. iViil. Cas. .. Shower’s Cases iii Parliamont, fol., 1 vol., 1091 — 

1 699 

yict, ., Sidorfin’s Reports, King’s Bench, 0(»mmon Pleas 

and J'lxchequer, fol., 2 vols., 1037 — 1670 
Sim. .. .. .. Simons’ Repoits, Chanceiy, 17 vols., 1826 — 1852 

Sim (N. s.) .. Simons’ RojKutH, Chancery, Now Series, 2 vola, 

1850—1852 

Sim. & St. . . . . Simons and Stuart’s Reports, Chancery, 2 vols., 1822 

—1826 

Skin. .. .. Skinner’s Repoits, Bang’s Bench, fol., 1 vol., 1681 — 

1697 

Sm. & Bat. .. .. Smith and Batty’s Reports, King’s Bench (Iieland), 

1 vol., 1824—1825 

JSm & G. . . . . . Sniale and (Jiffaid’s Reports, Chancery, 3 vols., 1852 

— 1 858 

Smith, K. B. . , • . J- P« Smith’s Repoi*ts, King’s Bench, 3 vols., 1803 — 

1806 

^mith, L. C. . . . Smith’s Leading Cases, 2 vols. • 

Smith, Reg. Cas. .. C. L. Smith’s Registration Cases, 1696 — (ourrentj 

H.L. — XV. 0 


Salk. 

Sau. So« 

Saiiud. 
Saund. & A. 

Saund. <& B. 

Saund. & C. 

Sauiid. & M. 
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Smythe . .. •• Smyttie’e Reports, Oomnion Fleas (Ireland), 1 vol.. 

•- • 1839 — 1840 

Sol. Jo. .. .. .. Solicitors’ Journal, 1856 — (current) 

Spence Spence’s Equitable Jurisdiction of tLe Court of 

Chancery 

Spinks . •• .. Spinks’ Pi 1550 Court Oases, 2 parts, 1854 — 1856 

Stair E<^p. •• .. Stair’s Decisions, Court of Session (Scotland), fol., 

f2 vols., 1661 — 1681 

Stai’k. .. .. Starkio's Keports, Nisi PritiS, 8 vols., 1814 — 1823 

Stat. R. & O. Rev?®- . . Statutoiy Kulcs and Orders Eevisod 

State Tr. . . . , State Trials, 34 vols., 1163—^1820 

State Tr. (n. s.) - . . . State Trials, New Series, 8 vols., 1820 —1858 

Story . . . . . . Story’s Coinnientaries on Pquity Jurisprudence 

Stra. . . . . Strang-e’s Eeports, 2 vols., 1716 — J7 17 

Stu. M. & P. . . . . Stuart, Milne, and Poddie’s Peports (Scotland), 

2 vols., 1851—1853 

Sty. . . . . . Stylo’s Reports, King’s Ilonch, fol., 1 vol., 164^? — 1655 

Sw. .. .. Swahey’s lleporlR, Admiralty, 1 vol., 1855—1859 

Sw. & Tr. . . . . Swabey and TristTam’s Ropoits, Probate and Divorce, 

4 vols., 1858 — 1865 

Swan. ,, .. .. Swanston’s Reports, Chancery, 3 vols, 1818— 1821 

Swin. .. .. .. Swinton’s Justiciaiy Repoits (Scotland), 2 vols , 1835 

—1841 

Syme .. .. .. Syino’s Justiciary Rejioits (Scotland), 1 vol., 1826 — 

1829 

T. & M. . . , . . . Temple and Mow’s Criminal Ai)peal Cases, 1 vol., 

1848—1851 

T. Jo. . , . . . . Sir T. Jones’s Re})ortB, King’s liench and Common 

Pleas, fol., 1 \ol., 1609 — 1684 

T. Ti. R. .. .. The Times Law ]\e])oits, 188 1 — (ciiiiont) 

T. Raym. . . . . Sir T. Rurmond’s Rejiorts, King’s I’ench, fol., 1 vol., 

1660— 1683 

Taml. .. .. . 'rainlyn’e Ropoits, Rolls (’ourt, 1vol., 18!i9 — 1830 

Taunt. .. .. . Taunton’s Re]joits, Common Pleas, S vols , 1807 — 

1819 

Tax Cas. . .. .. Tax Cases, 1875 — (ciirient) 

Term Rep. . . . . Teim Reports (lliiriifoid and Last), fob, 8 vols., 1785 

. -1800 

Toth. * , . . . . Tothill’K Tianeactions in Chancery, 1 vol., 15o9 — 1646 

Trist. * Tiistram’s Consisltjry JudgiiK'ntw, 1 v«l , 1873 — 1892 

Tpdor, L. O. Merc Law Tudor’s L(»adiijg Cases on Mei cant ile and Maritime 
, I jaw 

Tudor, Tj. C. Heal Pi op. Tnd«»r’s Leading Cases on R.eal Property 

Turn, & R. . Tumoi and RubBelTs Reports, Chancery, 1 vol., 1822 

— 1825 

Tyr. . . Tyrwhitt’s Reports, Exchequer, 5 vols., 1830 — 1835 

Tyi. & Or. .. ,. Tjrwhitt and Gran gei ’s Repoits, Exchequer,! vol., 

1835-1836 

Vaugh. .. .. Vaughan’s Reports, Common Pleas, fob, 1 vol., 1666 

—1673 

Vent. .. .. .. Ventris’ Reports (Vol. I., King’s Bench; Vol. II., 

« r Common Pleas), fob, 2 vols., 1668 — 1691 

Vern. . .. Vein cm’s Reports, Chancery, 2 vols , 1680 — 1719 

Vern. & Scr, Vernon and Sciiven’a Repoits, King’s Bench (Ire- 

land), 1 vob, 1786—1788 

Ves. ., ,, .. Vesoy Jun.’s Reports, ('hancery, 19 vols., 1789 — 1817 

Ves & B, . , . . Vesey and Beames’s Reports, Chancery, 3 vols., 1812 

- 1814 

Vw. 8en. Vesey Sen. ’s Reports, 2 vols., 1747 — 1756 

Yin. Abr. , , » . Vinei’w Abi*idgineiit of Law and Equity, fob, 22 vejs. 

Vin, Sup^. , . , . Siyiplenient to Viner’s Abridgment of Law and 

Equity, 6 vols. 



W, Jo. .. 

W. N. (preceded by date) 

W. R 

Wallis 

Web. Pat. Cas. . . 

Welsh, Ueg. Cas. 

Went. Off. Ex. . 

West . . . , 

West temp. Hard. 

West. Tithe Cas. 

White 

White & Tud. L. C 
Wig’ht. 

Will. Well. & Dav. 

Will. Woll. & H. 

Willes 

Wilm 

Wils 

Wils. & S. 

Wils. (cir.) 

Wils {ex.) 

Win. 

Wm. Bl. . 

Win. Rob. 

Wms Sauiid. 

Wolf. B 

Wolf. & D. • . . 

Woll 

Wood 

Y. & C. Ch. Cas. 

Y. & 0. (ex.) 

Y. & J. 

Y B 

Y V 

7 * 011 . .It . . . I 


AbBRE VI ATIONS. xlix 

Sir W. Jones’s Reports, King^e Bench and Common 
Pleas, foL, 1 voL, H)‘2() — 16J0 
Law Iloports, Weekly Notes, 1866 — (current (s.o./ 
r)866l W N.) 

Weekly Reporter, 54 vols , 1R52 — 1906 
Wallis’s Reports, Chancery (h eland), 1 vol , 1766 — 
1791 

Webster’s Patent Cases, 2 vols., U;02 — 1865 
Welsh’s Registry CaBeE*( Ireland). I toI., 1832 — 1840 
' Wentworth’s Office and Duty of Executors 
West’s Repoits, House of Lords, 'T vol., 1839 — 1841 
West’s Reports, temp. Haidwicke, Chancery, 1 vol., 
1730—1740 

Western’s London Tithe Cases, 1 vol., 1592 — 1822 
White’s Justiciary Reports (Scotland), 3 vols., 1886 
— 1893 

White and Tudor’s Leading Cases in Equity, 2 vols. 
Wightwiek’s Reports, Exchequer, 1 vol , IHIO — 1811 
Willmoie, Wollaston, and Davison’s Reports, Queen’s 
Bench and Bail Couit, 1 vol., 1837 
Willmore, Wollaston, and Hodges’ Reports, Queen’s 
Bench and Bail Court, 2 vols., 1838 — 1839 
Willes’ Reports, Common Pleas, 1 vol., 1737 — 1758 
Wilmot’e Notes of Opinions and Judgments, 1 vol,^ 
1757-— 1770 

Q. Wilson’s Reports, King’s Bench and Common 
Pleas, fol., 3 vola., 1742 — 1774 
Wilson and Shaw’s Hcotch ApjiealB, House of Lords, 
7 vols., 1825—1835 

J. Wilson’s Reports, Chancery, 2 vols., 1818 — 1819 
J. Wilson’s Reports, Exchequer in Equity, 1 part, 
1817 

Winch’s Ropoitfl, Common Pleas, fol., 1 vol., 1621 — 
1625 

William Blackstone’s Reports, King’s Bench and 
Common Pleas, fol., 2 vols., 1746 — 1779 
William Robinson’s Reports, Admiialty, 3 vols., 1838 
— 185q 

Williams’ Notes to Saunders’ Reports, 2 vols. 
Wolfeistan and Bristowe’s Election Cases, 1* vol., 
1^59—1864 ^ ’ 

Wmferstaii and Dew’s Election Cases, 1 vol., 1857 — 
1858 

Wollaston’s Rej»orts, Bail Court ai|i Practice, 1 vol., 
• 1840—1841 

Wood’s Tithe Cases, Exchequer, 4 vols., 1650 — 1798 

Younge and Collycr’s Reports, Chancery Oases, 
2 vols., 1841 — 1843 

Younge and Collyer’s Reports, Exchequer in Equity, 
4 vols., 1834—1812 

Younge and Jervis’ Reports, Exchequer, 3 volr%., 
1820—1830 
Year Books 

Yelverton’s Reports, King’s Bench, fol., il^vol., 1602 
—1613 

Youiige’s Reports, Exchequer in Equity, 1 vol., 1830 
—1832 
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Part I. — In General. 

1 . The laws r<?guJating, so far as quality is concerned (df), the 
preparation and sale of commodities intended for tlie food or the 
medicinal use of man may be classitied as : (1) those relating to 
some active interference with the commoditj’', pr with one or other 
of its constituent parts, by the maker or seller thereof, so as to 
render it either dangerous or unsuitable as an aitick 3 of food or 
medicine, or of a loss degree of purity orstrengtli thaii tlie purchaser 
specifically demands or has a right to expect. Tliese are often 
referred to as tlie laws against adulteration, ai]d principally 
consist of statutes of modern date, and of regulations and bye- 
laws made thereunder (/>) ; (2) those laws that prohibit trallicking 
in commodities wliich, though when in a souml coiidition are 
proper for the food or medicinal use of man, have iiy reason of disease 
or otlier inherout defect become noxious and unwholesome (c) ; 
(3) certain other enactments which refer spcciall}’^ to the adultera- 
tion or sale of particular commodities {d). 

2 . The sale of an article of food is subject to the ordinary law 
relating to the sale of goods (e). On such sale there is a primd 
facie presumption that the article is intended for the food of man, 
which is sLillicient, unless rebutted, to affect the seller with notice 
that the article is required for a particular purpose, and, where the 
buyer does not select tlie specific article, that he relies on the 
skill or judgment of the seller, and so import the condition that 

(fl) Tor the law relating to tho qiuiiitity of goods sold, see title Weigutb and 

{h) These enactments comprise (1) such of the Sale of Food and Drugs Acts, 
lS7o to 1907, as aie of general ai)pfica1fton. The Acts so cited are the Sale of 
Food and Drugs Act, lS7d (,‘hS & 39 Viet. c. 63), which is often rek^Tcdto as the 
piincipal A9t : the Sale of Food and Drugs Act Amendment Act, 1879 (42^ 4?! 
Viet. c. 30) ; the Jlargariiie Act, 4887 (50 & 61 Viet, c, 29) ; tho Sale ^ Food 
imd Drugs Act, 1899 (02 & 03 Viet. c. 61) ; and the Butter and Margarine Act, 
1907 (7 Edw. 7, c. 21), which is to be construed as one with tho Sale of Food 
and Drugs Act, 1899 (62 & 03 Yict. c. 61), and may be cited wjijf the Sale of 
Food and Drugs Acts as the Sale of Food and Dru^ Acts, 1875 to 1907 (Butter 
and Margarine Act, 1907 (7 Edw, 7, c. 21), s. 14^ (‘-^) Such measures as tho 
Bread Act (London), 1822 (3 Geo. 4, c. cvi.) ; tho Bread Act, 1836(6 & 7 Will. 4, 
c. 37); the Adultonitinn of ColTce Act, 1718 (6 Geo. 1, c, 11), s. 23; the 
Adulterat'on of Tea and Gofl'oe Act, 1724 (11 Geo. 1, c. 30), ss. 6, 9, 39; 
the Adulteration of Tea Act, 1730 (4 Geo. 2, c, 14), s, 11 ; tho Adulteration of 
Tea Act, 1776 (17 Oco. 3, c. 29); the Customs and Inland Beveuue Act, 1882 
(45 & 46 Viet. c. 41), ss. 5, 6. 

(c) In this class may lie included such of the rules of the common law 
regarding the sale of food as have not been embodied in Acts of Parliament, 
and such statutory provisions as the Public Health Act, 1876 (38 & Sif Viet. 
0 , 65), ss. 116 to 119, as amended and extended by the Public Health Acts 
Amendment Act, 1890 (53 & 64 Yict. c 69), s. 28; the Public Health (London) 
Act, 1891 (64 & 55 Viet. c. 76), s, 47 ; the Public Health (Begulations a.s to 
Food) Act, 1907 Edw. 7, c. 32) ; the Markets and Fairs Clauses Act, 
1847 (10 ^ 11 Vict. c. 14), ss. 16, 20 ; the Towns Improvement OlauseB 
Act, ...347 (10 & 11 Vict. c. 34), s. 31 ; and the provisions of (‘ei4;iiii local Acte. 

(d) E.g.f the Adulteration oJE Hops Act, 1733 (7 Geo. 2, c. 19), for which sea 

title Agiucltj.tuke. Vol. I., p. 291. ^ 

^c) See title Sale of Goods. 
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Food and Dkugs. 


Pa^kt !• 
In General. 


Recovery of 
penalties and 
costs as 
damui^eB, 


the nrlkle shah be wliolesome and fit for human food (/)• On a 
sale of an article of food where the buyer has selected the specific 
article, or has had an opportunity of inspection, the maxim caveat 
emptor applies, and no warranty of fitness for food is implied against 
an innocent seller (<51) : but where a buyer orders articles of food to 
be supplied, and trusts to the judgment of the seller to select the 
goods, there is an iipplied condition that they shall on receipt be 
lit for the food of man (//), and such an implied condition is not 
excluded by an express warranty in the contract, which may be 
superadded to, and not intended to qualify, the implied condition (i). 

3. In an action brouglit by any person for a breach of con- 
tract on the Hale of any article of food or of any drug, such person 
may recover, alone or in addition to any other damages recoverable 
by him, the amount of any penalty in which he may have been con- 
victed under the Sale of Food and brugs Acts, together with the costs 
paid by him upon such conviction and those incurred by him in and 
about his defence thereto, if he prove that the article or drug was 
sold to him as and for an article or drug of the same nature, sub- 
stance, and quality as that which w\a 8 demanded of him, and that he 
purchased it not knowing it to be otherwise, and afterwards sold it 
in the same state as that in which he purchased it. The defendant 
in such action may, however, prove that the conviction was 
wrongful, or that the amount of costs awarded or claimed was 
unreasonable (k). 

(/) Salo of Gondf* Act, 1893 (56 & 57 Vj(>t. c. 71), s 14. 

(//) Jiurnhj V. Jiolleit (1847), 16 M. & W. 644 : Ernmerton v. Mathews (1862), 
7 li. Si N. 586; EmUh v. Baker, Eon Death (1878), 40 L T 261, 

(5) Beer v. Walker (1877), 46 L. J. (q. B.) 677 (rabbits) : JJorrows y. Smith 
(1804), 10 T. L. 11. 246 (parti ; TTo/Z/iJ v [1902] 2 I. E. 585, 0 A. 

(frabs) ; HVen v. //o//, [1903] 1 Iv. B 610, C. A. (boor containing arsenic) ; 
Frosty. Aylesbury (\t , [1905] 1 Iv, B (>0S, (b A. (milk); ami compaio 

' Eerqussan v. Malrern Uthan Jhstrict Count il (1908), 72 J. V. lOl ; Brown v. 

(1908), Ttmts, ‘27th March , and Newbury v, Derowve (1908) tind Hand v. 
Slaters, JAd. (1907), all three cited 72 J. T. (tTournal) 302<j Befoicnee may 
also be made to Chaproniere v. Mason (1905), 21 T. L. K. 633, C. A. ; Clarle v. 
Army and Navy Co-operative Society, [i903] 1 K. B. 155, (J. A. ; Jackson v. II’o/.sok 
6’ Sons, [1909,] ‘2 K. B. 193, 0. A.*^; and to title Sale of Goods. But a stato- 
mont that goods must be taken with all faults and without a waiTanty will 
ieli(3VO tlio vendor from liability to an action by the purchaser, even though the 
vendor be morally, and under statute legally, culpable ( irareZ v. Hohhs (1878), 
4 App, Cas. 13). • 

(r) Biyge v. Parlciiison (1862), 7 II. S: N. 955, Ex. Ch. 

(A) i^aie of Food and Enifjs Act, 1875 (38 & 39 Viet. c. 63), s. 28. On the 
sale of any article of food which is to be resold as an eatable or drinkable, tlio 
fiollcr cannot recover the price if the article is utterly bad, uneatable, or imdriiik- 
ablo, and so unsaloable {Harman v. Bennett (1858), 1 F. & F. 400). Where a 
letailer buys ])rovi6ion8 with an express or implied warranty, and they are 
Bubseflfiently seized and condemned as unfit for hmnan food, and the retailer is 
fined, he can, if he had no knowledge of the unsoundness, recover fiom the 
seller the value of the goods, together with the costs of his defence and the costs 
01‘dered to be paid by him. Possibly, too, he may lecover the amount of the 
line he has had to pay, if he can show that the tine was not imposed, nor the 
amount thereof inoreaRod, in consequence of any default or wron^iil act on his 
liart {Orage v. Fry (1903), 67 J. P. 240). As to the measure of damages flowing 
Irom a breach of warranty including costs of legal proceedings, reference may 
be made to Dixon v. Favxna (1861), 3 E. & E. 537 ; Knoides v, Munns (18(}(i), 14 
J.I. T.*692 ; Smith V, Green (18/5), 1 0. P. I). 92 ; Bammond Co. v. Bussey (18^7), 



Paiit II. — Adulteration, 


Part II. — Adulteration. 

Sect. l.—Tlie Sale of Food and iJrwjfi Ads. Sect. l. 

4 . The law relating to the adulteration of food and drugs, 
that^ is, the admixture with an article, intended for food or for 
medicinal use, of any other substance, whether hoxioiis or harmless, ** 

or tlie abstraction of any constituent part, whoieby in either case 
the quality, substance, or nature of the article is injuriously 
affected (/), is mainly contained in the various Acts of Parliament * 

\\hich are usually ciiod as tlie Sale of Food and Drugs Acts (m). 

Sect. 2. — Jhfinitions» 

5. For the purposes of the Acts the term ‘‘ food ” mcludes every 
article used for food or drink by man, other than drugs (a), or 
water (o), and niiy article which ordinarily enters into or is used in 
the composition or pieparation ot liuman food, and also includes 
fla.vouring matters and condiments (p), 

20 It. 1) To, ('* A. ; A<!Uis v. (Ircat Wrsictu Coihenj Co , [1^^09] 1 Q. B. 413, 

(’. A.; Scott V. Foley, Aikmau & Go. (1899), 10 T. L. K. 55; Holden, Ltd. v. 

Boshick & Co., Lid. (1902), 60 W. K. 323, C. A.; Clare v. (1910), 103 

Ij. T. 600; and see titles Damages, Yol. X., pp. 326, 330. As to tbo civil 
rcnuMliosof a buyer, see the Sale of Goods Act, 1893 (60 & 67 Yiet. o. 71), ss. 61 — 

64, and tille Saj.e of Goods. 

(/) Thoquo^ion wlu'thor there has been adulteration is one of fact, not of law, 
and cannot bo raised on a case stated (Fi//e v. Hamilton (1894), 1 Adnin, 484- a 
Scottish case), 

{m) For lbe.«e Ards, frequently referred to in this title as “the Acts,^’ see 
note (6) on p 3, ante. Por the special provisions dealing with the sale of 
drugs and medicines, other than in lesjioct of adulteration, see title Medicine 
AND Pharmacy. It must be roinombei’ed that the Sale of Food and Drugs 
Acts do not apply to decomposition oi» doteiioration of articles, where that 
happens without active Imman iiitervoutioii, as to which see p. '66, post. As the. 

Acts extend ^o Scotland and Ireland, the decisions of the courts of tljose 
countries upon Ihe^^arious provisioifs, though not binding upon English courts, 
are of weight, and in some instances deal with points not yet raised in England. 

Those decisions are, accordingly, refeired to for purposes of illustration. 

i n) See p. 6, post, for dofiiiitiou of “ drug.” » ' 

o) For the law relating to the jmrity of water, see title Waier Supply. 
p) Sale of Food and Drugs Act, 1899 (62 & 63 Vict. c. 61), s. 26. The 
iiution is a very wide one, and was drafted to avoid the narrow construction 
placed upon tlie repealed definition of “ food,” as including ove/i' article used for 
food ordiink bv man (S«le of Food and Drugs Act. 1875 (38 & 39 Viot. c. 63), s. 2), 
by tlie decision in James v. Jones, [1894] 1 Q. B. 304, that baking powder was 
not an article of food. See also 11 a/ mi v. J^htlhps (1880), 44 J. }\ Cl. Such 
a substance is now clearly within the Acts. The definition given in the text 
may be compared with the definition of the woid ** victuals ” given by Lord 
Tenterden, C.J., in Jt. v. llodijknwm (1829), 10 B. & 0. 74. That expression, 
he said, comprised everything winch constituted an ingredient in the j?)8d of 
man, and all articles which mixed with others constituted food. Barm or yeast 
was there held to be within the term, and is undoubtedly witbin the modern 
definition. For the purposes of the regulations made under the Public Health 
(Kegulations as to Food) Act, 1907 (7 Edw. 7, c. 32), an “article of food” 
means an article of food which, as part of the cargo of a ship, is brought to, or 
delivered, or landed at a place within England or Wales, either as a place of 
actual or appointed destination, or as a place of deposit for the purpose oi 
transmission to a place of actual or appointed destination elsewhere in^the 
Un^d Kingdom (IHiblic Health (First Senes: Ilnsound Food) Regulations, 



Foot) AND Drugs, 


Skoic.^2, 6. The term drug includes medicine for internal or external 
Definltldha. use (q). In any case of doubt, it will be a question of fact for 
«D determination of the court whether an article is a drug or 

not, and the answer will depend upon whether or not the substance 
was sold for the purpose of use as a medicine (r). An article is not 
n63ce8Barily a drug because it is included in the British Pharma- 
co])ceia and may bemused in the preparation of medicines (a), nor 
is an article a drug merely because it is sold under a designation 
wdiich imi)liG3 that it contains a drug in its composition, when 
in fact it does not (0- 


“County” 7. The term county ** includes every county, riding, and 
division, as well as every county of a city or town not being a 
borouj^di (a), and every liberty having a separate court of quarter 
sessions, except a liberty of a Cinque Port (/;). Every liberty of a 
Cinque Port not comprised within tlio jurisdiction of a borougli 
is deemed to be part of tlie county in which it is situated, and 
sul»joct to the jurisdiction of the justices of such county (c*). 

‘ Importer.” 8 . The term “ importer ” includes any j^erson wdio, wdiether as 
ow'ner, consignor or consignee, agent or broker, is in possession of, 
or in anywise entitled to the custody or control of, the particular 
imported article concerned (d). 


“ Local 
authority 

“ Public 
analyst.” 


9. “Local authority” means any local authority authorised 
to appoint an analyst (e) for the purposes of the Acts, and the 
expression "public analyst ” means an analyst so appointed (/). 


ions, Statutory Pules and Orders, 1908, p. 801 , Public Health (Foreign Meat) 
Auiendiug Eegulationa, 1909, Statutory Pules and Orders, 1909, p. 6G0) ; and sea 
p. 43, post. 

(q) yalo of Food and Dni£?R Act. 18f5 (38 & 39 Viet. c. 63), s. 2. 

' (n See Fou’/e v. Fowh (1896), 60 J. P. 758. 

(i) IhvJ. In this fuso it was lioltl tbat beeswax sold by a pjrocer wa.s not a 
dnif?/ If, however, tlio sale liad been by a chemist it is possible that a different 
(b'l-isioii jjii^ht have been airived at. 

(f) Uomjkion V. Tajilin (1897), 13 T. L, E 380, where IFawkins, J., was of 
opinion that soap sold as aisoiiical soap, Hum ‘>h in fact it did not contain any 
aisenic, was not a drug. Cliowing guin.Rold as an article to bo chewed onlyaixl 
not to bo eaten, and not to bo used medicinally, is neither an aiticlo of food nor 
a drug within tiie meaning of the AvU (Bcimcit v. Tuler (1900), 64 J P 119 • 
Shorn V. Smith (189o), 1 1 1\ L. E. 32o) ^ , 

(o) Sale of Food and Dimga Act, 1875 (38 & 39 Viet. c. 63), s. 2. 

(5) Sale of Food and Drugs Act Amendment Act, 1879 (42 & 43 Viet. c. 30), 


pnr|K»e8 , 

Publio Health (Rof^MiIations as to Food) Act, 1907 (7 i, c. o^u -imporier ' 
means any person in the United Kingdom who, either as owner or consignee 
J*" fT entitled to the possession, custody, or control of any article 

of food (Public Health (First Series: Unsound Food) Eegulations, 1908 
Statutory Eulea and Orders, 1908, p. 801). 

(ft) For these authorities, see p. 8, post. 

(/) Sale of Food and Drugs Act, 1899 (62 & 63 Viet. c. 61), s. 23. For defi- 
mtione of the terms “butter,” “butter factory," “cheese,’* “maraarine” 
‘ margarine cheese," “milk-blended butter,” ami “exhausted tea” see 
pp. 63, 64, 68, post. ' 
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Sect. 8. — Adminiairation of the Acts. 

10 . The duty of administering the Acts{g) is imposed primarily 
on the local authorities (h). 

The extent of this duty is to appoint analysts oi all articles of 
food and drugs sold within their jurisdiction, or, alLeruatively, in 
the case of town councils, to employ for such^purpose an analyst 
appointed for any neighbouring borough or for tlie county in 

wJjich the borough is situated; to put in force from time to 

time, as occasion may arise, the powers with which the authority 
are invested, so as to [)rovide i^roper securities for the sale of food 
and drugs in a pure and genuine condition ; and, in particular, 
to ilirect their officers (?) to take samples for analysis (/r). Further, 
when the Local Government Hoard or the Board of Agriculture 
and Fisheries have directed their officer to take s.unples of any 
article of food(Z), and have communicated the result of the analysis 
of any such sample to the local authority, such authority must 
cause proceedings to be taken as if they themselves had caused 
the analysis to bo inade(?u). 

11 . The duty to appoint an analyst may be enforced by 

mandaniUB (»), but there seems to be no means of compelling an 

authority to order their officeis to take samples of any particular 
article, or to perform any of their other duties under the xVets. 
Where, however, the Local Government Board or the Board of Agri- 
culture and Fisheries, after communication with a local authoiity, 
are of opinion that the anthority have failed to execute any of 
the }>rovisi<»ns of the A(*ts in relation to any articlo of food, and 
that their failure aflects the general interest of the consumer, or 
the general interest of agriculture in the United Kingdom, as the 
case may l)e, the Board concerned may, by order, empower an 
officer of the Board to execute and enforce those provisions or to 
procure lh« execution and enforcement thereof in relation to jiny 
article of food Maenlioned in ttie order (o). 

The expenses incurred by the Board or their officer under any 
such order must be treated as expenses inciuTed hy^tlie local 


(r/) Fur those Acts see note (?>) on p, 3, ante. 

(/i) As to thesG aathorities, soo ^ale of Food and Drugs Aftt, 1899 (62 & 63 
Vict. c. 51), 8. 25, p. 6, antr, and p 8, post. As to prosecutions by inspect ora m 
boroughs which are not euipowoioJ to appoint an analyst, soe Worthington v. 
Kyme (1905), 93 L. T. 516. 

(t) Fur those ofiicors, soo p. 12, post. 

?/t) Siilo of Food and Drugs Act, 1875 (38 & 39 Viet. c. 63), ss. 10, 11 ; 
of Food and Drugs Act, 1899 (62 & 63 Vict. o. 61), 8. 3 (1), 

(/) As to when they may do so, see p. 13, post. * • 

( 7 «) Sale of Food and Drugs Act 1899 (62 & 63 Vict. o. 61), s 2 (2). Tin) 
words “ as if the local authority had caused the analysis to be made,” in this 
sub-section, moan “ as if the local authority had put their inspector in niutioii 
to obtain samples and cause an analysis to bo made” (Connor v. Butler. [1902J 2 
1. R. 569, per Loid O’Bhien, C.J., at p. 574). 

(n) See ii. v. Leicester GuanHans (1899), 68 L. J. (q. b.) 945, Pasmore v. 
Oswaldtwistle Urhan Council^ [1^98] A. 0, 387 ; and title Okown Phaotice, 
Vol. i., p. 85. , , • 

(^) Sale of Food and Drugs Act, 1899 (62 & 63 Vict, c. 51), »• ^ (2), 


Sect. 3. 
AdriUnistra- 
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authoriij in the execution of the Acts (p), and must be paid bj the 
authority to the Board on demand. In default of payment the 
J^oard may recover the amount of such expenses with costs from 
the authority (q). Any such order of the Board will be conclusive 
in respect of any default, amount of expenses, or other matter 
therein stated or appearing (r). 

12. Prosecutions ’for offences under the Acts are generally 
instituted by the appointed ofiiceis of the local authorities (a), but 
private persons may institute and maintain proceedings, either as 
persons aggrieved or as common informers (b). 

13. So far as the Acts rolaie to the importation of articles of 
food and drugs into this country, the admiiiistriLliou is vested in 
the Commissioners of Customs (c). 

Sect. 4. — The Public Anah/st 
Sub-Sect. 1. — A]^2XJtTitmf7it and Duties, 

14. It is the duty of every local authority enti listed with the 
execution of the laws relating to the sale of food and drugs to 
appoint one or more persons possessing competent knowledge, 
skill, and experience, as analysts of all articles of food and drugs 
sold within their city, metropolitan l)orough, county, or borough, as 
the case may be, and also duly to fill any vacancy in the office when 
such occurs (cZ). In the City of London and the liberties thereof this 
power is vested in the Court of Common Council (r) , in all other parts 
of the metroiiohs in the councils of the metroj^iolitan boroughs (/), 
in counties in the county councils (.7), in county boroughs, and in 
all quarter sessions boroughs containing a population of 10,000 or 
upwards (by the census of 1881) in the towm councils Qi), A county 
council may either appoint separate analysts for the smaller 
boroughs, or may put the boroughs under the county jxiialyst (i). 
Th^ council appointing an analyst n^ay reroove him, but both the 
appointment and removal of an analyst are subject "to the approval 


Por expeners, see p. 34, post. 

\q) Sale of Pood and Drugs Act, 1899 (02 & 03 Vict. c. 61), b. 3 (3), 
ir) Ibid,, B. 3 (•4J. 

laj Por these officers, see p. 12, post, 
h) See pp. 29 et seq.^ post. 

(c) See pp. 43, bb,po8t. 

\d) Sale of Pood and Drugs Act, 1875 (38 & 39 Vict. c. 63), e. 10; Sale of 
Food and Drugs Act, 1899 (62 & 63 Vict. c. 61), s. 3 (1). The Local Government 
Board and the Board of Agriculture and Fisheries have power to compel a local 
authfJrl'ty W mandamus to appoint an analyst (compaie A*, v. Leicester Guardians 
(1899), 68 L. J. (Q. B.) 945 ; and see title CitowN ITiactice, Vol. X., p, 85). 

(e) By transfer from the CommissionerB of Sewers (City of London Sewers 
Act, 1897 (60 & 61 Vict. c. cxxxiii.) ). 

(/) Ae successors to the vestries and district boards (London Government 
Act, 1899 (62 & 63 Vict. c. 14)). 

(gf) By transfer from quarter sessions (Local Government Act, 1888 (51 & 62 
Vict. c. 41), s. 3 (10) ). 

(A) lUd . 88. 34. 36. 
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of the Local Government Board (A), and the person appointed must Sjcot. 4 . 
furnish such proof of competency as may from time to timer be The Public 
required by regulation framed by the Board ( 1 ). No person may ^alyst. 
now be appointed an analyst who is engaged directly or indirectly 
in any trade or business connected with the sale of food or drugs in 
the place for which he is appointed ( 771 ). 

The analyst is to be paid by the council <ftppointing him such Remunerap 
remuneration as may be agreed upon (n). tion. 

The town council of .any borough which is entitled to appoint 
an analyst may agree that the analyst appointed for any neigh- 
bouring borough, or for the county in which the borough is situated, 
shall act for their borough during such time as the said council 
shall think proper, and in such case must make due provision for 
the payment of his remuneration; and, if such analyst consents, he 
will during such time be the analyst for such borough for the 
purposes of the Acts (o), 

15. Any purchaser of an article of food or of a drug is entitled Right of 
to submit it for analysis to the analyst for the place within purchaser 
which it is purchased, on payment to such analyst of a sum 

not exceeding IO5. Gd., and to receive from him a certificate of anaiysia. 
the result of his analysis (p), and any appointed public officer (7) 
who procures a sample of food or drugs which he suspects to have 
been sold to liini contiaryto any provision of the Acts, and of which 
he desires to have an analysis, must submit one part of such sample 
to be analysed by the analyst appointed for tho place in which such 
officer acts, or, it there is no such analyst acting for such place, 
to the analyst of another place, and the analyst upon receiving 
payment of a sum not exceeding 10s, 6d. if acting for such place, 
or, if acting for another place, of such sum as may bo agreed upon, 
inust, with all convenient speed’^ analyse the same, and give a 
certificate to such officer specifying the result of the analysis (r). 

An analyst cannot for the purposes of the Acts analyse a saipple 
which an insp^tor has taken out of the district for which such 
inspector was appointed (s). 

16. Every public analyst must report quarterly to the authority Analyai’i 
appointing him the number of articles analysed by him under the 

(k) Sale of Food and Drugs Act, 1875 (38 & 39 Viet. c. 63), s. 10. 

(Z) Sale of Food and Drugs Act, 1899 (62 & 63 Viet. c. 5l), s 3 (5). By 
regulation dated 7th March, 1900, and a circular letter of the following? day, 
the Board laid down the subjects in which a public analyst must give evidence 
of his skill and knowledge, and the method of proof. They are (1) analytical 
chemistry, (2) therapeutics, and (3) microscopy. 

(m) Sale of Food and Drugs Act, 1875 (38 & 39 Viet. 0 . 63), s. 10. 

(n) Ibid, 

( 0 ) Ibid,, 8. 11. 

Ip) Ibid,, 6, 12 ; and see p. 10, post, 

' For the appointment of officers to procure samples, see p. 12, post. 

(r) Sale of Food and Drugs Act, 1875 (38 & 39 Vict. 0 . 6^, ss. 12, 13; and 
see p. 10, post, 

(«) McNair v. Cavt, [1903] 1 K, B. 24, per Lord Alverstone, 0 J., at p. 28 ; 
and see R. v. Smith, [1896] 1 Q. B. 696, which was a case on a warranty, and 
has b^en superseded By the Sale of Food and Drags Act, 1899 (62 & 63 Vict. 

0 . 51), B. 20, but the applicability of the observations of Hawkins, J., as to the 
limitations of the analyst’s power, appears to be unaffected. 
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Acts during the foregoing quarter, and must epecify the result of 
each analysis, and the sum paid to him in respect thereof. Saab 
leport must bo presented at the next meeting of the authority 
appointing the analyst, and the authority must transmit annually 
to the Local Government Board a certified copy of such quarterly 
report (i). 

8xTB-SEcrr. 2. — The Certificate. 

17. The certificate which the analyst must give of the result of 
his analysis must be in the prescriliod foriif, or to the like effect (a). 

The analyst should be careful to keep as near as possible to the 
prescribed form (i>), and to state with precision the result of his 
examination. Where he does not find adulteration, he need not set 
out the constituent parts of the sample, but need only state tho result 
of the analysis (c), but if there bo adulteration in any degree he 
should not indulge in vague generalities nor conhuit himself with 
merely expressing his own opinion {d). In such case he should set 
out tlie constituont parts of the sample with such cloarnoss tliat the 
justices may bo able upon the data he gives to form their own 
opinion as to whether the article was or was not adulterated (c). 

(<) Sale of Food and Dni^a Act, 1875 (88 & 39 Vict. c. G:>), s. 19. Tho Board 
has dirocted, by circular' hiter datoil 1st January, 1S79, that tho repoi ts should 
he mado u]r to the last day of March, .Inno, Septemhor, and December 
respectively, and should beforwaided to the Board in Jauiiiuy of each year. 

(g) Sale of Food and Drugs Act, 1875 (38 & 39 Vict. c. t>3), s. 18. 

The prescribed form is as hdlows — 

To [licre tnseit the name vfthe ^^treon submitting the article f nr aindy^isi]. 

I, the undersigned, public analyst for tlie , do licreby certify that 

I received on the day of » 19 » from [here lUbeit the name of the 

fierenn delivering the 8a7npfe], a sample of for analysis (winch then 

weighed [^ivhen the article cannot he vonventeuily wafjlody this yat-^sage 

may be erased^ or the blank may he left unfilled ^] ), and have an.ilysed tho samo, 
and declare the result of my analysis to be as follows : 1 am of (Opinion that tho 
same is a sample of genuine , or, I am of op]ni<m that tho said sitrnido 

"contained the parts as under, or the percentage of foreign ingredients as 
under : — 

Observations. 

\ncre the analyst may ^7iser^ at his discretion his opinion as to whether tlte 
mixture {if 'any) was for the purpose of rendering the article portable or palatable, 
or of preserving it, or of improving the appearance, or was unavoidable, and may 
state v'hetherin eocess of what is ordinary, or otherwise, aiid whiihir the ingredients 
or materials mixed are or are not injurious to health.'] 

As witness my hand this da3" of . {ibid., Schedule ) 

(h) Hunter v. Wintrup (1904), 4 Adam, 471 (a Scottish case'i ; and see Hull v. 
Horsnell (1904). 68 J. P. 591. 

(c) Bakewell v, Davis, [1894] 1 Q. B. 296. 

\d) Newlty y. Sims, [1894] 1 CL B. 478. Here a certificate, “I find the 
sample contains an excc'ss of water over and above what is allowed by Act of 
Parliament; I estiinato the excess of water at 13 per cent, of the entire sample; 
I aid t)f opinion that the said sample is not a sani])lo of genuine rum,” was 
held to be bad for vagueness. It ought to have stated the total amount of watc^r 
found in the sample. In Lee v. Bent, Barlow v. Noblett, [1901] 2 K. B. 290, 
292, iiho certificates stated respectively We are of opinion that the said sample 
contains arsenic ” and “ We are of opinion that the said sample contains a serious 
quanti^ of arsenic.” Both were hold to be insuflicieiit. 

(e) fibriune v. Hanson, [1896] 1 Q. B. 202, where a certificate “ I am of opinion 
that the said saxnple contained the percentage of foreign ingredients as under ; 
— 6 per cent, of added water to the prejudice of the purchaser ” was held to he 
barf. The certificate must state such facts as would enable the justices thom- 
selves to come to a concliisior. whether the article of food in question had othad 
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The insertion in the certificate of the weight of the sample skot. 4. 
is not obligatory unless the weight is & matevial factor in jthe The Public 
analysis ; and its omisHion will not necessarily invalidate the Analyst 
certificate (f),^ When the space for the weight of the sample is \^eight of 
left blank, it is not necessary that the certificate shoukl contain a eamplo. 
etalemont that tlie article could not conveniently bu weighed (//). 

The ‘‘observations” (h) aro to be made only in a case of adnltera- Analyst’s 
tion. An unauthorised or improper expressibn of opinion by the ^t>servation8. 
analyst, v hich dof^s not amount to a finding of fact, will not necessai ily 
vitiate the cortilicato (/). 


18 . In the case of a certificate regarding milk, buttor, or any 
article liable to decoinposilion, the analyst must specially report 
whether any change had taken place in the consti till ion of the 
article that would interfere with the analysis (,/) , and if he omits 
to do so the certificate will be bad, and the defect cannot be cured 
by calling the analyst as a witness at the hearing of the summons (k). 

In ceitifying the result of an analysis of milk, cream, butter, 
or cheese, the analyst must have regard to the regulations made 
by the Hoard of Agiiculture and Fisheries in connection with those 
articles (Z). 

It is not necessary that the certificates given by the Goveruiueni 
analysts should be in the prescribed form(m). 


Cei fifleates 
tis to milk 
etc. 


Ocrti float e of 
Uovpriiment 
analyHt , 


19 . The giving of a certificate by a public analyst is a condition Prosecutions 
precedent to a prosecution by an inspector or other official (a), 
though not to proceedings by a private purchaser (o), and at (lie 


not adiiKoiaL^d ” {Had., per Uawucins, J , at p. 20.5). In /Ji nlgc v. lloivat f/, 
[1897] 1 Q. 13. 80, tlio certificate stated “I am. of oxmnon that the sainplo 
contains tlio parts as under: — Milk, 94 per cent.; added water, 0 per cent. 
This opinion is bahod on the fact that the Bani}do C(»iitainod 7 97 solid'- not fat, 
wluTcas gonuino milk contains not less than 8'0 solids not fat.” This ceitificale 
was liohl to bo good, because the analyst not only staled the poicontage of, 
added water, •but also gave the scientific basis on wliie,h Ins coiinlusion re‘»tod. 
See, also, Let v. Bmd, Barlou) v. N9h/ctt, [1901] 2 X. E. 290, Lord A.rVEU- 
STONE, C J., at p. 29.5; Ftndhy v. Ifaas (190.'}), 67 J. P. 19S, whore a ceitificafe 
tliat brandy had boon “reduced fiom 25 ])er cent, under pi oof to 27 ’0 per cent, 
under proof” was held to bo good; Jhdl y. UtyrsnaU 68 J«*P. 591, per 

Lord Aja’Eiistone, O.J., at p. 592, and Bayhy v. Cook (1905), 69 J. P. 189. 

(/) Snvatk V. Taylor, [1901] 2 K. B. 376. 

[g) Hunter v. Wndrup (1901), 4 Adam, 471 (a Scottish caso). 

(A) See note (o), p. 10, ante, • 

(i) Bakeirell v. Dans, [1891] 1 Q. P>. 296. But in a case under tJio Sale of Food 
and Drugs Act, 1875 (08 & 39 Viet c. G3), s. 3 (see p. 16, 2>ost), the certificate 
will not 1)0 mauflicieiit because it does not exproasl^y state that the article has 
been rendered injurious to health by an admixture (//a// v. HoreneJl, supra). 

(j) Sale of Food and Drugs Act, 1875 (38 & 39 Yict, c. 63), Schedule. The 
direction to so report is imperative (Hunter v. Wintrup, supra), 

(k) Hudson V. Bridge (1903), 67 J. P. 186. In this case vinegar of sjfuills 
was held to be an article liable to decompo<^ifion. In a case at Hanley I’oJico 
Coiut on 2nd January, 1911 (see 75 J. P. 16), the magistrate held that ''weet 
spirit of nitre was not an article liable to decomposition. 

(Z) feJalo of Food and Drugs Act, 1899 (62 & 63 Yict. c. 51), s. 4 (1) ; and see 
pp. 64, 6^ , post, 

(m) See p. 82, post, 

(») Peart v. Barsiota (1880), 44 J. P. 699 ; S^mrt & Son v. IVatts, [1895] 1 
Q. B. 219 ; and see R, v. SmtiA, [1896] 1 Q. B. 696. * 

(oj BueJdirv. Wilsont [1896] 1 Q, B. 83. But see, contra, R. (Barry) v. Mahony, 
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Sect. 4. bearing of the information the production of the certificate is prmd 
The Public /acf'e evidence of the facts therein stated (p). If no evidence is 
Analyst, ^riven to contradict it the justices ought to act upon it, and cannot 
set their own opinion against that of the analyst (^). But the 
certificate is only evidence against the actual defendant, and not 
against third parties (r) ; and it is always open to the defendant to 
rebut the certificate by other evidence (s). 

Sect. 5. — Procuring Samples for Analysis, 

Who may 20 . Any purchaser of an article of food or of a drug may have 
it analysed (t), and, if so advised, may proceed against the seller in 
respect of any adulteration («/). For the further protection of the 
public it is also provided that any medical officer of health, inspector 
of nuisances, or inspector of weights and measures, or any inspector 
of a market {h), or any police constable, under the din ction and at 
the cost of the local authority charged with the execution of the 
Acts (c), or appointing such officer, inspector, or constable, may pro- 
cure any faauii)le of food or drugs, and if be suspects Ihe same to 
have been sold to him contrary to any provision of the Acts he 
must submit tlie same to be analysed by the analyst (d) of the 
district or place for which he acts, or, if there be no such analyst 
then acting for such place, by the analyst of another place (c). 

[1909] 2 I. E. 490, where it was held that an analyst’s curtificuto must be 
obtained by every |>rosecutor, whether i)ri\ate or ofJicial. 

(/)) Sale of Food and Drugs Act, 1875 (38 & 39 Vict, c. 63), s. 21 ; seo, 
further, p. 31, post 

(q) JIarr\8on y, Richards (1881), 45 J. P, o5‘2 ; Elder v. 7)r?/c/e?i (1908), 72 

J. P. 355. But the certificate is sufiTicient only whore there is no evidence to 
the contrary, per TjINDLEY, L.J., in JJfintt v. Taylor ^ [1896] 1 Q. B. 287, 289 ; 
and as tothepioceedingsat the hearing and the conclusiveness of the certificate, 
see p. 31, , 

(r) Tyler v. Ktnyham <fc Son, Lid,, [1900] 2 Q. B. 413. 

(fl) 2\)dd V. Cochrane (1901), 38 Sc. L. E. 801. As to analysis bye the Govcrii- 
meiit ^nalyhts, see p. 32, post. For the o^Tence of forging or falsifying the 
analyst’s certificate, see title Criminal Law and PiiocEDUim, Vol. IX., p. 760. 

2 A private pui chaser is not obliged to submit tbe aiticle to the public 
yst, nor ^is it absolutely necessary for the article to be analysed at all, if 
other satisfactoi-y proof can be given that the article is adulterated. If a private 
analyst is employed, he will have to be called as a witness at the hearing of the 
summons, as his certificate alone will not be evidence. Where an article or 
diiig is purchased^ for consumption, and subsequently the purchaser decides to 
have it analysed, he need not have conformed to the requirements of the Sale 
of Food and Drugs Act, 1875 (38 & 39 Vict. c. 63), s. 14 (see p. 15, post; 
Bialder y, IRVioa, [1896] 1 Q. B. 83; Hotchin v. Ilindmarsh, [1891] 2 Q. B. 
181 ; Enniskillen Guardians v. Jlilliard (1884), 14 L. E, Ir, 214). The decisions 
to the contrary in Farsons v. Birmhigliam Dairy Co. (1882), 9 Q, B. D. 172, 
and Harris y. Williams (1889), 6 T. L. E. 47, must be considered as overruled ; 
but see, contra, R. {Barry) v. Mahony, [1909] 2 I. E. 490. 

(a\ See p. 29, post. 

]h) For the appointment etc. of medical officers of health and inspectors of 
nuisances, see title Pitbuc Health and Local Administration ; of mspectors 
of weights and measures, see title Weights and Measures ; and of inspectors 
of markets, see title Markets and Fairs. 

(c) For the local authorities entnisted with the duty of enforcing the Acts, 
see p. 8, ante, 

W For the appointment etc. of analysts, see p. 8, ante, 

U) oale of I'ood and Drugs Act, 1875 (38 & 39 Yiot. o. 63), e. 13, For taking 
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21. In addition, the Local Government Board may, in relation Sect, b, 
to any matter appearing to that Board to affect the general intete&t Procnrla^ 
of the consumer, and the Board of Agricultuie and fisheries may, Samples for 
in relation to any matter appearing to that Board to affect the Analysis, 
general interests of agriculture in the United Kingdom, direct an powcrTof 
officer of the Board to procure for analysis samples of any article of GoTcrnment 
food, but not of drugs, and thereupon such officer will have all the 

powers of procuring samples conferred by the Acts (/). 

22. The sample is • usually taken at the shop or place of where 
business of the seller, but an officer may procure at the place of samples may 
delivery any sample of milk, and, Avith the consent or upon the request 

of the purchaser or consignee, any sample of any other article of food, 
but not of drugs, in course of delivery (g) to such purchaser or con- 
signee in pursuance of any contract for the sale to such purchaser or 
consignee of such article (/O. and a refusal ])y tho seller or consignor, 
or })y any person or persons entrusted by him with tho charge of 
such article, to alloAV a sample to bo so taken may be punished by 
the infliction of a penalty not exceeding d^lO (i). 

23. Where an officer, inspector, or constable api)lios to purchase KefuBai in 
any article of food or any drug exposed for sale or on sale by retail sell. 

on any premises, or in any shop or stores, or in any street or open 
place of public resort, and tenders the price for the quantity Avliich 
he requires for the purpose of analysis, not being more than is 
reasonably requisite, a refusal to sell by the person exposing tho 

samples of tea, see p. G8, post; samples of milk, see p. 60, post; samples of 
butter and iiiarganue, see p. oO, post; and as to samples of imported articles, 
see p. 44, post. 

{/ ) Sale of Food and Drugs Act, 1899 (G2 & 63 Vict. c. ol), s. 2. The officera 
of the Boaid are also entitled to institute proceedings ns ])nvato individuals 
in the mannei prescribed by tlie Sale of Food and DiiigH Act, 1875 (38 39 

Vict, c. 63) (see p. 29, post), and ai<5 not limited in ]»robeculiouB at their » 
instance to cases contemplated by the Sale of Food and Drugs Act, 1899 (62 (t 
63 Vict. 0. 54) {Falrofier v. hViyfe, [1908] S. C. (J.) 40). • 

(g) Tho sample qamiot be taken utidor this provision while the article is ill course 
of transit from the seller or consignor to the jiurchuser or consignoo, nor after the 
delivery of the aiticleto the purchaser or consignee has been coyipleted, and 
difficulties constantly arise as to when, in the particular circiiniAtances of tho 
case, the article is “in couise of delivery and “ at tho place of delivery." It 
is geneially necessary to look at tho contract between the parties, and if 
the contract designates a place for the delivery, that is the place of delivery, 
even though the paichasor pays tho carriage to that place , and the article is 
in course of delivery until iiossession is actually taken by the pui chaser (see 
FthJiie y. Fvington^ [1892J 2 Q. B. 200; Lush v. JFilson (1890), 64 J. P. 73; 

Sanders v. Samller (1906), 71 J. P. 3 ; McNair v. Cave^ [1903] 1 K. B. 24 ; also 
cases cited at p. 66, post). 

(A) Sale of Food and Drugs Act, 1899 (62 & 63 Yict. c. 51), s. 14; Sale of 
Food and Drugs Act Amendment Act, 1879 (42 & 43 Yict. c. 30), s. 3 ; anck®*® to 
samples of milk in course of delivery, see p. 66, post. A private person cannot 
take a sample of an article in course of delivery {Harris v. Wdlmms (1889), 6 
T. L. E. 47) ; but an authorised officer may direct his assistant to take a sample 
and may then prosecute in his own name {Tyler v. Dairy Supply (7o., Lid. (1908), 

72 J. P. 132). A milkman hawking milk from door to door sells to a customer 
under a “contract" within the meaning of the section {Phelan v Forks (1883), 

17 1. L. T. 649). 

(i) Sale of Food and Drugs Act Amendment Act, 1879 (42 <Sr 43 Yict. c, 30), 

B. 4 ; ^nd see Sale of Food and Drugs Act, 1899 (62 & 63 Vict. c. 51), s. 16# and 
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same for sale renders him liable to a similar i)6naUy (/i). A master 
is responsible for the refusal of his servant to sell(0, and the 
servant may be made personally responsible for such a refusal. 

24 . Although only persons of the designated classes can be 
appointed by the local authority for the purpose of iirocuring 
samples for analysis, the authorised persons need not act personally 
in every case. The aYithoriseJ officer or constable may eniplfy an 
assistant to make the actual purchase (m)^ but lie himself must 
take the subsequent proceedings. 

25 . The sample must be taken from any open receptacle or 
parcel indic:ited by the officer, \\hicli contains an article which is 
exposed or intended for sale, either liy wliolesale or retail (n). hut 
the officer is not entitl (3d to require a particular bnttle, or cask, or 
parcel to he opened in order to supply the article he asks for(o), 
and where sin article of food or a drug is (3X[*ose(l for sale in an 
unopened tin or packet duly labollcd, the vendor cannot be required 
to sell it exce])! in such unopened tin or packet (p). It would seem, 
too, that the ofii<'cr must unequivocally ask for the arlicle by name ; 
it is not sufficient to require a sample of the contents of a pcarticular 
receptacle (q ) ; but ho is entitled to have the sample supfilied in the 
same maimer as the article is Ixfiiig supplied to the public (/). 

26 . An officer puiv.husing a sainjile for analysis is not bound 
to produce his authority unless the seller asks for it, nor is it a con- 
dition firecedent to a siibsoquoiit prosecution tliat the officer should 
prove that he is acting under the direction of the local authoriiy («), 


{li) Sale of b'ood aiiil Dings Act, 1875 (S8 ^ 30 Viet c. 0.3), r. 17 ; Sale of 
Food and Drugs Act Aiuenduient Act, 1879 (4‘J & 43 Viet. c. 30), s. o. Only 
the public officer has the compulsory power of taking samples, and ho must pay 
the proper price for the article or quantity takoji, ex(*opt in the c»je of butter, 
when be may take a sample w’ithout paymeu"^, (see p. 58, jiost). It is no olleuco 
against the Acts fur a tradesman to refuse to sell to a private puidiuser, 

(f) Farley v. Jlujyinhvtham d89S), 42 Sol. Jo. 309. As to liability of master 
for acts of servant, see title Masteb akd See v ant. 

(m) Harder v. Scott (1880), 5 U. B. D. 552; Stace v. Smith (1880), 45 J. P. 
141; Oarforth v. Beam (1892), 56 J. P. 521 ; Macaulay v. Machrdi/ (1896), 3 
White, 464 ; Massey v. Kelso (1902), 3 A<lam, 622 ; Farlty v. IJujijii^bothainf 
Bujiva; Tifhr v. Dairy Supply Vo., /JJ. (lyOvS), 72 J. P. 132. 

(n) M'iliigh v. M'ilmlli, [IS9-i] 2 I. It. 78. 

(o) See Payne v, IlacJc fl893), 58 J. P. 16.'). 

rp) Sale ot Pood and Drugs Act, 1899 (62 & 63 Viet. c. 51), b. 18. 

Iq) See Sandys v. Jatksou (1905), 09 J. P 171; Frew v. Gunning (1901), 3 
Adam, 339. 

(r) Soiitar v. Kerr (1907), 44 So. L. E. 462. On 2()th February, 1891, the 
Locaf t^vorument Bnaid issued directions as to Ihe taking of samples. The 
quantities are to be sufficient to enable the anulysis to be }>roperly made— in the 
case of milk, not less tlian 1 pint; butter, | lb. ; lard, | lb. ; coifoe, J lb. ; 
spirits, I pint. For further iliioctions as to samples of butter and milk, see 
pp. 64, 64, post. 

{$) Fame v. Hack (1893), 58 J. P. 165 ; Hale v. Cole (1891), 65 J. P. 876. 
It has Deen held in Ireland that when once an inspector has been 
appointed he may take procoedinga at his own discretion, and without any 
Bpecial authorisation from the authority appointing bun ( Connor v. Sutler, 
[19(fc] 2 L B. 669J. 
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An insj^ector or otLor oflficer cannot insist on taking a sample outside 
tliQ district for which lie is aiipointed (/). * 

27. A public ofiicer (a) who has completed the purchase of an 
article with the intention of submitting it to analysis must 
forthwith, that is, at the moment of purchase or within a few 
minutes afterwards (5), notify to the seller (or, to his agent selling 
the article) his intention to have it analysed by the public 
analyst (r), and must divide the article into three (d) parts, which 
must be then jind there separated, each part btdng marked 
and sealed or fastened up in such manner as its nature pormiis. 
lie must, if required to do so, deliver one of the jiarts to the 
seller or his agent, and must himself retain one of the parfs for 
future compauson(^), and, if he deems it right to have thti article 
analysed, he must submit tlio third part to the analyst (/). Such 
a notification of iiucntion is a condition precedent to a prosecution, 
but no particular form of w^ords is necessary, nor, indeed, are 
any words, if it is clear that the seller is made aware that the 
sample is taken for tlie purpose of analysis by an oliicial person (</) ; 
but either expressly or by nei'cssary implii atioii there must be a 
notification, and an analysis must subsequently be made, if a, 


[t) IL V. Smiili, 1 B. 596; McNair v. CVxre, [1003] 1 K. B. 31 ; aeo 

iKjto (s) oil p 9, ante. 

(a) A private jicrson piindiasin^? for consuiuptioii is not bound to comply 
with the requiremcntfi of the Sale of h"ood and J)njga Act, 1676 {38 & 59 
Vict. c. 63), B. 11 {llotvhia V. Ibrnlmarshy [1891] 2 Q. B. 181, Nuckler y. 
Wilaont [1896] 1 Ci. B. 43 ; KnnukiUen Guaiduina y.Jftlliard (1881), H L. E. Ir. 
214). Paraovs v. lUrmnmjham hairy Co. (1882), 9 Q. IL 1). 172, and llama v. 
Willmma (1889), 6 T. fj. fl. 47, must be considered to be no hunger law, so fur aw 
they relate to this point ; but see, contrUf H. {Jfany) v. Mahony, [1909] 2 I. K. 
490. Nor need the formalities be observed in the case of a prosecution for 
refusing to sell under the Act of 1875 (38 & 39 Vict, c. 63), s. 17 (see ]>. 13,* 
ante) [ClarJa^ v. M'Cartan (1888), 22 1. L. T. 95) ; nor wheie the sample is tiTken 
from an niticlo in* course of delivSry under the Sale (»f Food and Fnigs Act 
Amondniont Act, 1879 (42 & 43 Vict. c. 30), e, 3, and the Sale of Food and 
Drugs Act, 1899 (62 & 63 Viet, c, 61), 8. 14 {Eouch v. Hall (1880), 6 Q. B. D. 
17 ; llolfe V. ThornpaoUj [1892] 2 Q. 13. 196; Moiton v. Fufe (1896), 2 Adam, 
174). 

(fc) Paraona v. Pirminyham Dairy Co. ^ stipia; t^omerbct v. Miller (1890), 51 
J. P. 614. Whore an inspector did not completely seal Uje retained jiart, 
but covered it with pa])or on rctinn to tlio office, a meiropolifan police magis- 
trate held that the roquiroment as to sealing etc. “forthwith*’ had not been 
complied with (72. v. Lnvia (1907), 71 J. P. (Journal) 616). 

(c) For the ajipointment etc of the public analyst, soo p. 8, ante. 

{d) If the sample is taken by an oilicor of the Local Government Board or of 
the Board of Agiiculture and Fisheries under the Sale of Food and Drugs Act, 
1899 (62 & 63 Vict. c. 51), s. 2 (see p. 7, anie\ ho must divide it int 4 )*fouj 
parts, one of which must bo sent to the Board that appointed him. 

(e) See p. 31, poat. 

\f) Sale of Food and Drugs Act, 1876 (3S & 39 Vict. c. 63), 8. 14, us amended 
by the Sale of Food and Drugs Act, 1899 (62 & 63 Vict. c. 61), s. 13 This latter 
section was repealed by tlio Statute Law Revision Act, 1908 (8 Edw. 7, c. 49), 
hut the repeal does not affect the amendment. The fact that an in collect date 
is written upon the package containing the sample does not vitiate the 
proceedings [Howe v. Knowles, [1909] S. 0. (J.) (61). 

[g) Wkeekery. Wdib (1887), 61 J. P. 661, in which Barma v. Clapp (1876), 3 
Ex. D. 176. contra, was explained and distinguished. 
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Skot, 5. prosec^ution is to follow,* even though the seller admits that the 
Procuiiiig article was adulterated (fe). 

Samples for Each of the parts into which the article is divided must be 
Anal^is. securely sealed up or fastened in a suitable receptacle, which must 

Sealing. be SO Secured that the cover or cork or stopper cannot be removed 

and replaced without breaking the string or seal, and in order to 
support a conviction* there must be a finding by the justices that 
the sample had been so sealed or fastened as to comply with 
the statutory requirements (i). Each part must be safficient in 
quantity to enable a proper analysis to be made, Imt there is no 
need that they should be mathematically equal or identical (k). If 
the samjde purchased is in separate recoq^tacles, the contents of 
each receptacle must be treated as a separate article and 
divided, or, if the quantity bo insufiiciont for tliat, the contents of 
all must bo mixed together and the whole divided into three 
parts (/). 

Delivery to 28 . It is not necessary that tlie purchaser should personally 
the analyst, deliver tlie part to bo submitted for analysis to the public analyst ; 

he may hand it to another person for delivery (?7i) ; or, if the analyst 
does not reside within two miles of the residence of the ])urchaHGr, 
he may forward it by post in a registered parcel (f/)> 

Sect. G. — 0(fnices and Dtfoyiccs (o). 

Sctu-Sect. 1 . — fvjinious MMvrea, 

MixfnfT 29 . Every person commils an offence wlio mixes, colours, 

Jn^rTeritB powders, or ordeis or permits any other person to mix, 

wfthfooT colour, stain, or powder, any article of food with any ingredient or 
material so as to render the article injurious to health, and whether 
or not such ingredient or material is in itself injurious, with intent 
^that the article may he sold in that stale. An offence is also 
‘committed by any person who sells any such article, so mixed, 

(/i) Smnr{ if- Sun v. Walts, [1895] 1 Q. B. 219. No notification or otliei 
formality iiecossary when tho pnrenase is made hy a private person. 

(t) McQuinn v, Richards (1901), a case at North Ijoiidon Sosaions, Jnlv, 1901 ; 
SucJdwf/ V. Rarher, [1900] 1 K. B. 527. The Local Govorninent Board have 
directed (2(Uh Fehniarv, 1894) that tho division should bo as nearly as possible 
into ocpuil parts, "Ibat tlio parts should bo placed in dry wide-tnoiithed stoppered 
bottlof» or oai then ware jars, and that corks used should be new and sound. 

(k) l.owery v I/aUard, [1900] 1 K. B, 898. 

(/) Mason v. Cowdanj, [1900] 2 Ql P> 419 ; Smith v. Savage, [1905] 2 K. B. 88. 

(m) Iliirder v. Scott (1880), 5 Q. B. D. 552. 

(n) Sale of Food and Dmgs Act, 1875 (88 & 39 Viet. c. 63), s. 10, as amended 

by the Sale of Food and Drugs Act, 1899 (62 & 63 Viet. c. 51), s. 15. The 
regiflahons contained in the Post Office Guide (published quarterly) as to sendinn^ 
glu iH, liquids etc. by post should be consulted and complied with. ^ 

(o) In this section tho offences dealt with are those of a general nature which 

are created by the Sale of Food and Drugs Acts (for an enumeration of which 
see note (6), p. 3, ante), and relate to adulteration of an article within the 
ineaning^ previously given to that term (see p. o, ante). Offences connected with 
the administration or enforcement of the Acts, and those relating to pai-ticular 
articlevi, will be treated under other sub-heiidings. See. as to *• Administmtion *’ 
p. I, “ Cheese, and Margarine.” p. 53,7>rt.s«; “Milk,^ p 63 

post , ‘ i’rv)curing Samples,” p. 12, ante; and ** Waiianbes,” p. 25, post. 
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coloured, stained, or powdered (^)). An article will be deemed 
injurious to health if it is shown to be injurious to a substantial 
portion of the community (q). 

30. A person commits an offence who, except for tlie ])urpose 
of compounding (r), mixes, colours, stains, or powders, or orders 
or permits any other person to mix, colour, stain, or powder, any 
drug with any ingredient or material so as to affeet iujuiiously the 
quality or potency of such drug, with intent that tlie same may be 
sold in that state, and a person also commits an offence who sells 
any such drug so mixed, coloured, stained, or powdered (,s‘). 

31. It is a defence to proceedings in respect of the offences in 
regard to the sale of any article of food or of any drug mentioned in 
the two preceding paragrajihs if the defendant shows to the satisfac- 
tion of the court that he did not know of the article of food or the 
drug sold by him being so mixed, coloured, stained, or powdered, 
and that he could not with reasonable diligence have obtained that 
knowledge (t), A master is therefore lialilo for the acts of his 

( p) Sale of Food and Iirugs Act, 187o (38 3.0 Viet. c. 63), s. 3. In Summers 

V. Grist (1800), 00 J. 340, it was held at quarter sessions that it was an 
offonco under this section to sell a 1 lb. bottle of peas containing three grams 
of Kul])hatn of copper; but in Friend v. Mapp (1901), 68 J. F. 580, the coiiit 
refust'd to disturb tiu' finding of -justices (in a case under s, 6 of the same Act) that 
an offence had not bcou coTuniitbsl by Rolling prosorvod peas adulterated with 
0’0091i4 per cent, of sulphato of co])por; see note (a) on p. 22, post, and Ihdf 
V. Ilorsuell (1904), 08 J. I\ 501, wIku'c it was hold thnt the pisticc.s must find 
that the article had boon rendorod injiirious to health by the admixture of 
the particular ingredient in question. A finding that tho article is injurious to 
a substantial prirtion of the (‘oramunity, c.y., children and invalids, is sufficient 
(Cnlleu V. McNair (1908), 72 J. P. 370). IVosecutions und('r s. 3 are seldom 
lu'oiight, however, partly because of tho dilFiculty of establishing that tho 
article is injurious to health, a matter ,which may give rise to a diverhity of 
medical o}>iiuon, and partly because the »character of the offence often permits 
of proceedings under other provisions, when the question of injury to health 
does not arieie, e.g., under s. 6 of tho same Act (see Gonlder v. Rauk, Bent v.' 
Ormerod, [1901] 2 T3. 290); see, 4ilso, title Ciuminal Law" and ProcediTrk, 

Vol. IX., p. 555. 

h) Cullen V. Mt'Nair^ supra. 

\r) Tho w<irds of tho section are “except for tho purpose of compounding ns 
hereinafter described,” The Sale of Food and Drugs Act, 1875 (iJs & 39 Viet, 
c. 63), however, nowhere describes the process of compounding diT-igs or states 
what is meant by a compouiidod drug, unless s. 7 of that Act (see p. 23, 
post) can be regarded as containing such a description. It is perhaps doubtful 
whether a limited company can be prosecuted for an offence against s. 3 or 
s. 4 of that Act, since it may bo argued that mens rea cannot be present in 
tho case of a corporation ; but it is submitted that such a company will como 
under those sections, at any rate so far as the infliction of a pecuniary penalty is 
concerned. See tho jinlgmonts in Pearlcs, Qumton., and Tee, Ltd. v. IFard, Uennni 
V. Southern Counties Dairies Co , [1902] 2 K, B. 1; and particularly that of 
CUAKNELL, J., at p. 12). As to liability of corporations, generally, for ci?ixiin.al 
offences, see titles Companies, Vol. V., p. 294 ; Oorporations, Vol. VII., 
pp. 390, 391 ; Criminal Law and Procedure, Vol. IX., pp. 234, 235. 

(s) Sale of Food and Drugs Act, 1875 (38 & 39 Viet. o. 63), s. 4. As to penalty 
for an offence against either s. 3 or s. 4 of that Act, see title Criminal Law 
AND Procedure, Vol. IX., p. 555. 

(t) Sale of Food and Drugs Act, 1875 (38 & 39 Viet. o. 63), s. 5. The onus of 

proof of no mene rea is upon the defendant; it is not for the prosecution to prove 
that there was a guilty knowledge or such negligence as to infer such 
knowledge * 
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servants either done in the ordinary course of business or in 
consequence of his failure to exercise proper supervision over 
them {a). It is not a defence tliat notice was given to the pur- 
chaser by means of a label, or otherwise, of the injurious nature of 
the article sold, except, possibly, in the case where the article is 
only injurious to a section of tho community (b). 

Sud-Skct. 2. — AUeratinn of Article. 

32 . Subject to certain provisoes, no ])erson may sell to the 
prejudice of tho pin chaser any article of food or any drug which is 
not of the nature, substance, and quality of the article demanded 
by such purchaser, under a jienalty not exceeding i*20 (c), which 
may be increased to £*50 upon a second offence, and upon any 
subsequent conviction to £100, vith, in certain cases, imprison- 
ment (d)- Troof of guilty knowledge is not necessary to establish 
the offence It is sufficient to prove thai. the purchaser has not 
received tiio article he asked for or which he had a rigl)t to expect 
he would receive (y). 

33 . A person may bo prosecuted under the above provision, 
although the facts would support a conviction under other 
provisions of the Sale of Food and Drugs ActH(/ 7 ). A person is 
responsible for the unauthorised acts of his servant, even though 
he has expressly forbidden him to adulterate, and has taken 
precautions to prevent him doing so (h) ; and, while the offending 
servant may also bo convicted as the actual scdler, proceedings against 
the seiTant do not relieve the master from responsibility (i). The 
seller, too, is responsible for tho unauthorised act of a stranger, if 
such act results in the purchaser getting an article not of the 
nature, sulistance, and quality demanded (A). 


(а) It is a oomiiioTi law miRdemeanoiir knowingly to i)prirlit a Rerviiiit to mix 

nn^wdiolcsonie ingicdientH with an article of food intended for safe {It. v. Ihxon 
(ISli), 3 M. & y, 11 ; and see p. 36, prst). ^ f 

(б) Soo p. 24, ]> 08 tf and Culhn v. McSair (1908), 72 J. P. 37G. 

(r) Pale of Food and Pniga Act, 1875 (38 & 39 Tict. c. 03), b. 6. For the 
provisoes fqferred to, see p. 22, jmt. 

(d) Sale of Food and Drugs Act, 1899 (62 & (33 Viet. c. 51), b. 17 ; and ace 
p. 33, jfcst. 

(e) Uetfs V. Armstead (1888), 20 Q. B. T). 771 ; Pearls, Qunsion, and Tee, Ltd. 

V. Ward, v. Houthern Voantics Dairies Co., [1902] 2 K. B. 1. 

(/) “In a case under the Sale of Food and Drugs Act, 1875 (38 & 39 Viet. 
0 . 63), 8. 6, there is no need to consider how that which makes tlio ai-ticlo other- 
wise than of the nature, subptance, and quality of the article demanded haa 
got into it, but the cjuefition is whether in fact it is there to Buch an extent 
that the aiticle is dilTerent in nature, Bubstaiice, and quality” {Qouldcr v. 
Roolt, Bmt V. Onnerod, [1901] 2 X. B. 290, per Lor^ AjiVERSTONE, C.J., at 

p. 2^6). 

jff) Qoulder v, Rooh, Rent v. Orme^'od, supra ; Beaidsley v. Walton. Co,, [1900] 
2 Q. B. 1 ; Dichnts v. Handasim, [1901] 1 K. B. 437. 

(A) Bronj}^ V. Fold (1892), 56 J. P. 681; Farley y. Iliqyinhotha^n (1898), 42 
Bol Jo. 309; (omparo, lontra, Kearhy v. Tyhr (1891), 56 J. P. 72, a decision 
which must now bo regarded as incorrect ; see, also, Boughton v. Mundy (1910). 
103 L, T. 60. ^ ' 


(i) Biithin V. HMmarsh, [1891] 2 Q, B. 181. , 

Parker y. Alder, [1899] 1 Q. B. 20, where water had been added to milk 
diiniig transit by railway without the knowledge or authority of and without 
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Kf 

A joint stock company incorporated under the Companies Acts 
can be convicted of the ofienco (/)• 

It is not necessary that the article sold should bo adulterated, as* 
an offence may be committed if the article sold is wholly different 
from the article denmnded by the purchaser, provided he is 
prejudiced, as whore lard is sold for butter, chicory for coffee, 
savin for saffron, or tapioca for sugar (m). 

• 

34. It is no offoiico to give a i^iirehaser an arlicle siiporior io 
that for wliidi lie asks, provided he is not luejudicjod [n), Tiie 
prejudice, however, is not conlined to pecuniary prejudice, nor to 
prejudice arising from the consumption of unwholesome food, nor 
to prejudice or dnniage to the actual jinrchafit'r in the particular 
case(o). JJut there is prejudice \vh(‘never there is a sale of an 
article in sucli a state that an ordinary nuhkilled person would 
have been prejudiced if lie had received it in response to his 
demand for an article of that denomination, although for some 
reason, peculiar to himself, the nclual ])Ui(*]iaser is not prejudiced (ji). 
Tt is no defence to a jiroseeubiou to allege that the purchasor, 
having bought only for analysis, was not prejudiced by the sale {q). 

35. A purchaser is not luejudieed if notice is given to him at 
tlie time of sale that the article sold to him is not of the nature, 
substance, and cpuility of the article he demands (r), so long as 
such notice is clear and unouuivocal (/?) Such notice may be given 
liy verlial communication (f), by a printed notice displayed in the 


any dL'huilt or iU'glig(^iuo on llio part of tho seller or any of his. 

“ Assuiiiing that the seller was cniiiely innocent morally, and had no uk'rtis of 
protecting himself from tho adulteration of tins milk m the t>ours(3 of trunsit, 
has he ouiiimitted an olTence? 1 think he has’^ [ihUL^jwr Lord Lusskix ov 
Xjllowen, O.J., at p, 25}. Hut comiiato ^proceedings under the Sale of Food 
and Dings Act,‘189^) ((32 G3 Vict. c. 51), s. 20, and (kiilty v. Lemon (1905), 69 
J. J*. 1(33) ; and: see^p. 2Sj]>>i8t. 

(/) Pea/IcB, Gnnston, ami Tee, Ltt^. y. Wanl, IJenneu v. Southern ConnlKs 
Dairies Co,, [1902] 2*K. D. 1. 

[in) Knight v. JJoivers (1885), 14 Q. B. D. 845; v. Bhodcs (1903), 07 

J. P. 352; and see Bundy v. Ltwts (1908), 99 Jj T. 833, who-ro it win liold, on 
the facts, that there had been no sale to the prejudice of tho purchaser though 
“ paregoric substitute ” had been sold instead of “ pai’ogoric.” 

M Hoyle V. Ihtchman (1879), 4 Q,. B. D. 233, p«r LnsH, J., nt p 240. 

[o) For instance, an expert in foodstuffs on going into a shop may know at 
once that an aiticlo he sees there, and abks te, is not the articlo usually sold 
by that name, and, if ho insists iijion having it, he cannot he said to bo piojudicotl 
in tho ordiiiar}’^ son so of the word. 

(p) 8ee Peurks, (Junston, and Tee, Lid, v. Hani, lleimen v. Southern Counties 
Dairies Co,, Buyra. 

[(f) Sale of Food and Drugs Act Amendment Act, 1879 (42 & 43 Yict. o. 30 j, 
B. 2 ; and see Iloyh v. Ilitcinnan, sup),i, , , 

(r) Siwdys v. Small (1878), 3 (i. li. O. 449 ; see also Sandys v. Markham (1877), 
41 J, P. 52; Harder v. Grainger (1880), 44 J. P. 188; Goldsmith v. Madda/ord 
(1882), 46 J. 44. 

(s) See Collett v. Walker (1895), 59 J. P. 600, where a notice which simply 
described the aiticle as “ lincst oloine cheese, ” and contained no exjilanatinii of 
the natiu'O of oleine, was held insufficient. In SouUr v. Le/in (1903), 4 Adam, 
280, it was hold by the Scottish court that a notice on a milk can, “ not guaranteed 
3 per cefit.,” was not Bufticient to protect the seller, 

(t) Higgins v. Hall (1886), 61 J. P. 293; Otter v, Edgley (1893), 57 J.P. 467, 
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Bxot. 6. shop {a)i by a label on the package containing the article (6), or in 
Ofienpesand any other manner which satislies the court that the purchaser did 
Defences, know, as the result of information given by the seller, that the 
article was different (c). But a mere notice that articles sold in a 
shop are not of any guaranteed strength is not sufficient to bring 
the fact of dilution to the mind of the purchaser {(l\ and if the 
notice is intended to cover fraud on the part of the seller it will not 
protect him againfit conviction (e). 

36. Although a seller has, prior t6 the sale, made a false 
representation as to the aiticle demanded, he does not commit an 
offence if he discloses to the purchaser, at the time of the sale, the 
true nature, substance, and quality of the article (/) ; but where a 
false representation is made, at tlio time of sale, it will be an offence, 
even though the purchaser must have known that the representation 
was untrue, and therefore was not deceived thereby (</). 

It is not necessary that there should be any express representation 
at the time of sale that the article is not adulterated. If an article 
is asked for and something is handed over as tliat article, there is a 
representation that the article so sold is unadulterated (//)■ 

Question of 37. The question whether there has been a sale to the 
fact. prejudice of the purchaser is one for the justices to decide, and in 

coming to a decision they are entitled to take into consideration 
facts within their own knowdedge as to whether the article has been 
so adulterated as to constitute a fraud on a purchaser (?), and if 
they find that the article is so slightly adulhu'aled as not to differ 
nialerially from tJie article or Jinarily sold under that denomination 
they may dismiss the summons (k). 

[a) Gaye v. Elaey (18S3), 10 Q. B, 1). 618, Palmer v. Tykr (1897), 01 J. P. 
389. 

(b) As to notice by label, see, further, p. 24, post 

\c) Moms v. Johnson (1890), 54 J. P* 612 ; and Pearks, Gunsioy}^ and Tec, 
Ward, Hennen v. Southern Counties Dau'tes Co., [1902] 2 K. B. 1. IL is, 
pel haps, an open question whether the notice must, in fact, be definitely 
brought tff the knowledgo of the purchaser, if from the nature of the case or the 
circumstantes a knowledge on his part of the nature, substance, and quality of 
the article sold can reasonably be assuinod. Seo and coiiipaie Pearks, Gunston, 
and 'Pee, Ltd v. Houghton, [1902] 1 K. B. 889 ; Hayes v. Rule (1902), 87 
T. 133. As^to an accidental omission to give notice, see Wadd v. lirayhy 
(1887), 61 J. P. ^23; and, for a case where, on the particular facts, it was held 
that the sale of a different article was not to the prej udioe of the purchaser, see 
Bu7idy V. Lewis (1908), 99 L. T. 833. 

(d) Dawes v. Wilkhison, [1907] 1 K B. 278. 

(ej Liddiard v. Eeece (1878), 44 J. P. 233 ; Horder v. Meddings (1880), 44 J. P. 
234 ; Star Tea Co. v. Neale (1909), 73 J. P. 511 ; and see p. 24, post 
(/i Kirk V. Coates (1886), 16 Q. B. D. 49. 

lleyuood v. Whitehead (1897), 76 L. T. 781. 
h) Fitzpatrick v. Kelly (1873), L. E. 8 Q. B. 337 ; Eoherts v. Egerton (1874), 
L. E. 9 Q. B. 494 ; and compare Bvndif v. Lewis, supra. 

(«) E» V. Field, Ex parte White (1896), 64 L. J. (m. c.) 168 ; Shorit v. Eohinson 
(1899), 63 J. P. 295. ^ ^ ^ 

(A:) Either on the merits or ae a trifling offence under the Summary Jurisdic- 
tion Act, 1879 (42 & 43 Viet. c. 49), s. 16 ; see title Magistratks. See, also, 
cases cited in note (t), swpra; Bandys v. Ehodes (1903), 67 J. P. 352 f Friend 
V. •A'app (1904), 68 J# P, 689. But it is not a trifling offence to add 10 i>or cent. 
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Whether the article sold is of the nature, substance, and quality 
of the article demanded is also a question of fact to be decided by 
the justices in each case (i), upon which they are also entitled to 
take into consideration facts within their own knowledge (7»). The 
article need not be defective in all three resiiccts, as a conviction 
may be supported on proof of deficiency in nature or in substance 
or in quality (n). 

I 

38 . If a statutory standard of quality has boen fixed for 
an article, e.c/., milk and "cream (o), the article sold must not be 
inferior to such standard ; and if the article demanded lias some 
recognised standard of composition or quality, such as drugs 
contained in the British Pharmacopoeia, the article sold must 
come up to that standard (;>), unless, in the case of drugs, 
the court is satisfied that there is a recognised commercial ntandard 
for the article which differs from the standard prescrilicd by the 
British Pharmacopoeia (7). The Pharmaco))Otiia, however, should 
not be regarded as fixing a standard for any particular aiticle, 
unless it clearly states what is the composition of the article (r). 
Standards have been fixed for butter and milk, and to some extent 
tor spirits (s). 

Where the article has no statutory or recognised standard, the 
court must fix its own standard upon the evidence before it (0, 

of w£it*‘r to milk, unless the court finds that after the addition the milk was 
ntill of exceptionally good quality {Banks v. Wooler (1900), 64 J. P, 24o). 

(/) IVebh V. Kniyhi (1877), 2 U. 13. D. 680 ; Pasliler v. Btercnitt (1876), 41 J. P, 
186; Ooulder v. liookj Bent v. Ormerod, [1901] 2 K. 13. 290; Woljenden v. 
McCulloch (1005), 69 J. P. 228. 

( 771 ) B, V. Fields Kxjiarte White (1896), 64 L. J. (m. c.) 158 ; Shorit v. liohin- 
son (1809), 68 J. P. 295. 

(n) Sale of Pood and Drags Act Amendment Act, 1879 (42 & 48 Viet. c. 80), 

8 . 2 . * . . 

a Under the above provision a man may be convicted for soiling a natural 
uction iii^the state in which he gets it, c.//., a farmer may be convicted 
under the section for selling milk efficient in fat, though in fact the milk swld 
was in the same sthte as it came from the cow ; see Smithies v. Bridge, [1902] 

2 K, 13. 13, and othoi cases referred to at p. 65, post. Por the sale of milk and 
cream and cases lelaling thereto, see p. 08, post. Por the sale of butter, cheese, 
and margaime, see }). 53, post. • 

(p) White V. Bywater (1887), 19 Q. B. D, 682 (tincture of opium rotprepaied 
according to the standard of the British Pharmacopoeia); Dickins v. Hander son, 
[1901] 1 K. B. 437 (mercury ointment not so prepared). “If a drug is to be 
found in the Pharmacopoeia and if that di ug is asked for, that drug must be 
supplied ; and if it is not sold with the ingredients and in the proportions 
presenbed by the Pharmacopoeia there is at least prtwrJ facie evidence that what 
IS sold is not of the nature, substance, and quality which was demanded*’ {ihid., 
per PuiLLiMORE, J., at p. 442) ; see, also, Bundy v. Lewis (1908), 99 L. T. 833. 

(g) Boots, Cash and Dispensing Chemists, Ltd. v. Cowling (1903), 67 J . 1*. 195 
(soap liniment). . , 

(r) See Hudsons. Bridge (1903), 67 J. P. 186, where the British Pharmacopoeia 
was held not to fix a standard for vinegar of squills by reason of its giving a 
recipe for making that article. 

( 3 ) See pp. 54, 64 , 67, post. 

(i) Wilsm and McFhee v. Wilson (1903), 68 J. P, 176, where “old brandy 
containing 65 per cent, of spirit not derived from grapes was held not to be 
“brandy ” ; Pashler v. Stevenitt (1876), 41 J. P. 136, where “ gin ” 44 degrees 
under «roof was held not to be gin; Boberts v. Leaning (1905), 69 J, P. 
417, 
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Food and Drugs. 

bearing iu mind that in such cases no offence is committed 
rte]Jing a genuiyfie article that is of a low quality, unless there is 
fraud on the part of the seller (a). 

39. No offence is committed (h) — 

(1) ^Yhere any matter or ingredient not injurious to hejilth has 
been added to the food or drug because the saino is ret|uired for the 
production or preparation thereof as an article of commerce, in a 
state fit for carriage or conBiimption, and not fraudulently to 
increase the hulk, w(‘iglit, or measure of the food or drug, nor conceal 
the inferior quality thereof (r*). 

(2) Wliere the food or drug is a ])ropriel;xry medicine, or is the 
subject of a patent in force, and Is supplied in the state required by 
the specincatioii of the patent (fi). 

(8) \Vhere the food or drug is compounded as in the Act 
mentioned (c). 

(4) Where the food or drug is unavoidaldy mixed with some 
extraneous matter in the process of collection or prei)arM.liou (/). 
Whether the admixture was or was not unavoidable is a quesliou to be 
determined on the evidence in each ease; the onus of jiroof is upon 
the defendant, who can discharge it only by showing tliat all 
reasonable care was taken to prevent llie access of a foreign 
ingredient, but it is imind facia proof of adulteration that the 

{a) llcnjle v. Ilitchman (1879), 4 (i. B. 1). 233, jier Ltjsii, J., at }>. 240; Morion 
V. Gretn (1881), 4 (/oiiper, 457; and see canes citoil in note (i), p. 20, ar\U, It 
has been held an otTein^o undoi tlio of Food and Dings Act, 1875 (38 & 3il 
Vict. 0 . 63), fl. 6, touiLv milk with butter in older to iiieroit>o tho weight of the 
Hubstance sold as butter, siiico by reasrm of tlie added milk the but Urn is not 
a genuine article but a spurious compound {l^carls^ Onnston, an>J !/Ve, Ltd. v. 
Knight, Same v. Van Turmp, [1901] 2 K. B. 825 , and see p. 6*‘», Where 

an aiticle has no statutory or recogniHod stamiaid, a complaint charging an 
ollonco under a. G should sot out s-pecilically the loss sustained by the purchaser 
and the noxious ellbc.ts of the alleged adulteration [Wilson v. M^Cuicheon 
(1902), 4 Adam, 31 (marmalade), a Scottish case). In Smith v. Wt.'KUn (1901), 
6G* J. Ih 150, it was held that it was not an oifonce to sell nuumulado 
contjfining 13 i'‘er cent, of glucose, wlucb was not injm'ious to health, and 
had not been added fraudulently, but only to pi event iormeutatiuu and 
crystallisation. 

(h) It ifl ^or the defondant to prove that ho comes within any one of tho 
exceptions (Sale of Food and Drugs Act, 1875 (.‘>8 & 39 Yict. o. G3), s. 21) ; see 
p, 32, post, 

(r) Sale of Food and Drugs Act, 1875 (38 & 39 Yict. c, 63), s. 6 (1). With 
respect to the addition of water to spirits, see p. 67, post. 

(d) Sale of Food and Drugs Act, 1876 (38 & 39 Yict. c. 63), s. 6 (2). The effect 
of this exception is to exclude proprietary medicines from tho operation of tiie 
Sale of Food and Drugs Acts, for an enumeration of whicli sco note (5), p. 3, 
atde. For the liability of the seller of such a medicine to a prosecution under 
the Merchandise Marks Act, 1887 (50 & 51 Yict. c. 28), s. 2, see title Trade 
Mauks. And as to the sale of medicines, see title Medicine and Phaiimaoy. 

(«) Sale of Food and Dmga Act, 1875 (38 & 39 Yict. o. 63), s. 6 (3). This excep- 
tion is superfluous, for if the food or drug is “composed of ingredients in 
accordance with Die demand of the purchaser” (see %hid., s. 7, which is the 
only section containing any reference to compounded articles of food or drugs, 
and p. 23, poat)t the article would clearly oe of the nature, substance, and 
quality of tne article demanded, and therefore no case could arise for a prosecu- 
tion under 8* 6 ; see BeardsUy v. Waltvn & Co., [1900] 2 Q. B. \,per Ciiannkll, J., 
it p. 4, and note (r) on p. 17, ante. • 

(V; Sale of Fc^ aiul Drugs Act, 1875 (38 & 39 Yict. o. 63), s. 6(4). 
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extraneous matter is present in a larger proportion than is ordinarily 
found in the commercial article (g)* , 

Sub-Sect. S.-^AhsiracUon, 


Sect. 6, 
Offences and 
Defences. 


40. No person may, with the intent that the same may be sold Injuriona 
in its altered state witliout notice, abstract from an article of food abstraction, 
any part of it so as to affect injuriously its quality, substance, 
or nature, nor sell any article so altered without making dis- 
closure of the alteration ’(/O- Knowledge of the alteration is 
not necessary in order to support a conviction of the seller (?), 
though in proceedings for abstraction against a person who 
was not the actual solier the evidence must su/lice to raise a pre- 
sumption tliat the abstractor contem])Iated the sale of the altered 
article. A baro notice of admixture will bo no defence, but p notice 
or label cleaily disclosing the nature of the alteration will protect 
the defendant, provided that the attention of the purchaser is called 
to it at the lime of sale (h). 

A special contract botwi'-eu seller and piircliaser as to a reduction 
in price in rosjiect of any deficiency in quality affords no defence (/). 


Suc-Si'JOr. 4 . — Compounded Articlca. 

41. It is an offence to sell any compound article of food or Compounded 
compounded drug which is not composed of ingredients in accord- ‘'uiiclca. 
arice with tlie demand of the purchaser 


((/) See ll^an/ocJe y. Johnstone (1881), 4 Couper, 609 ; i^hortt v. Itohinson 
(1899), 63 J. r. 296 ; and OonUer v. Jiook^ Bent v. Ormerod^ [1901] 2 K. B. 290. 
Ill order to siipxiort a (U)iiviction, however, the justmos must find that the 
addition was not unavoidable (Boaomworth v. Bridtjc (189‘2), 36 Sol. Jo. 59 1). 

{h) Sale of Food and Drugs Act, 1876 (38 & 39 Yict. c 63), s. 9. This section 
was spociall)^ aimed at the removal of cream from milk, as to which see p. 65, 
posf. The penalty is the same as for an^oifence against s. 6 of the same Act; 
see p. 18, ante. 

(i) Painv. ^oughtwood (1890), 21 Q. B. D. 363; J)ykey. Gower, [1892] 1 Q.B. 
220; Morria v. Corbett (1892), o6 J. t?. 649. , 

{k) In Bptera and Pond v. Bennett, [1896] 2 Q. B. 66, the following notice, to 
which the attention of the pnrehaspr was direct ed, was held sufficient : — “ Milk. 
Note. Spiers Pond, Ltd., imrchase all milk sold by tliem iindoi;fi, warranty 
of its purity and genuine quahty, and take all possible procantions to ensure its 
supply to their customers in proper condition, but they are unable to guarantee 
it as either new, pure, or with all its cream, and (to meet the requirements of 
the Sale of Food and Drugs Act) do not therefore sell it, as such.” For other 
cases as to what is sufficient disclosure, see Jones v. Davies (1893), 57 J. P. 808 ; 
Platt y. 2\ler, Wright y. Tyler (1894), 68 J. P. 71 ; compare Petrhey y. Taylor 

a , 62 J. P. 360; Attfield v. (1893), 67 J. P. »o7 ; Star Tea Co. v. 

(1909), 73 J. P. oil. The question whether there has been a sufficient 
disclosure of the alteration is one of fact for the justioea, and if there is 
oyidence on which tliey can come to a decision, the High Comt will not 
disturb it. As to labels, see, further, p. 24, post. • 

(0 FectU V. Walah, [1891] 2 Q. B. 304. 

(m) Sale of Food and Drugs Act, 1876 (38 & 39 Viet. o. 63), s. 7. The penalty 
is the same as for an offence against s. 6 of the same Act ; see p. 18, ante. 
Proceedings in respect of compound food or compounded drugs may also be 
taken under s. 6 UJickina v. Banderaon, [1901] 1 K. B. 437 ; BeardJey v. Walton 
Co., [1900] 2 Q B. 1). S. 7 seems to be largely, if not entirely, redundant, 
for it i^ difficult to imagine a case where the sale of an article which does not 
contain the demanded ingredients will not fall within the scope of s. 6. The 
provision is, perhaps, intended more specifically to cover the sale of ritich 
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42 . In certain cases a seller may protect himpelf against 
liability («), since no person is guilty of an offence in res^ject of the 
sale of an article of food or a drug mixed with any niatior or 
ingredient not injurious to health, and not intended fraudulently to 
increase its bulk, weight, or measure, or conceal its inferior quality, 
if at the time of delivering such article of food or drug he supplies 
to the person receiving the same a notice, by a label distinctly and 
legibly written or printed on or with the article of food or drug, to 
the effect that the same is mixed (o). The label must be so written 
or printed that the notice of mixture given thereby is not obscured 
by other matter on ihe label (2>), though it is not necessary that no 
other matter shall appear on the label (q). 


No protection 43 . The justicos must decide in every case w^hether the admix- 
If Craud. made fraudulently, and once they have rightly, on 

the evidence, found fraud, a label cannot protect the seller (/*)• It is 
no defence for him to say that be sold the article just as he had 
received it from tlie manufactureis (s). But wdicro there is no 
fraud, and tlie label complies wu*th the statutory requirements, there 
is no need for the seller expressly to call the attention of the 
purchaser to the label (f), though it may l^e that in certain circum- 
stances an omission to do so will raise a presumption of fraud which 
a seller may have difficulty in rebutting. 


ContentB of It necessary that the label should state with what, 

^ ^ * or to what extent, the article of food or drug has been mixed ; only 

a bare statement that the substance is a mixture is rc(iuired, but 
it will be prudent that the statement should be so framed as 
clearly to bring home to the mind of a purchaser tlie fact of 
admixture (u). 


articles of food as are sold under a recognised recipe or furmula, find the dis- 
pensing of medical prescriptions; see also the Pharmacy Act, *1868 (31 & 32 
VJet. c. 121), 8. 16, and title Medicine and Pharmacy. , 

(n) That is, to proceedings under the Sale of Food and Drugs Act, 1875 (38 
& 39 Viet. c. 63), ss. 6 or 7. The protection does not extend to proceedings 
under s. Tl^(p. 16, ante) or s. 4 of the same Act (p. 17, ante). Care must bo 
taken to distinguish between the protection afforded hy a label in a case of 
innocent admixture and the notice that must be given to a purchaser of the 
true nature of the article sold in order to prevent the sale being to the prejudice 
of the purchaser within the meaning of s. 6, which notice may be given in 
various ways ; see p. 19, ante. 

(o) Sale of Food and Drugs Act, 1876 (38 & 39 Viet. c. 63), s. 8, A label is 
only a protection in the absence of fraud {Otter v. -t^dgley (1893), 57 J. P. 457; 
Jwea v. Jmea (1894), 68 J. P. 653 ; Star Tea Co. v. Neah (1909), 73 J. P. 611). 

(p) Sale of F(^d and Drugs Act, 1899 (62 & 63 Vict. c. 51), s. 12. Nothing 
in this section is to hinder or affect the use of any registered trade mark 
or any label which was continuously in use for at least seven years before 
1st January, 1900; but no trade mark can be registered which pui-ports to 
describe a mixture unless it complies with the requirements of this suction. 

M Compare ibtW., s. C (2), as to a label on marganne or margarine cheese ; 
and see pp. 66, 67, post. 

(r) Zietdiard y. Jieece(J 87S), 44 J. P. 283; and see cases cited in note (o), 
Bupra. 

M Ilorder v, Meddinga (1880), 44 J. P. 234, per Lush, J. 

u) Jones V, Jonest supra. * 

iu) fiee Pope ▼. Tsarlr (1874), L. R. 9 C. P. 499. In Tlayes v. Pule (190^), 87 
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45. It is a distinct offence for a person ^vilflllly to give a label 
with any article sold by him which falsely desi^ribes the articl§ 
sold (i’). 

Sect. 7. — Wan antics. 

46. If the defendant in any prosecution under the Acts(fr), to 
which such a defence would be ai^plicabJe, proves to the satisfaction 
of the justices or court (1) that he had purclnfscd tlie ariiclo in 
(piostion as the same in^ nature, substance, and quality (ar), as 
tluit demanded of him by tlie prosecutor and witli a writlen 
warranty to that effect ; (2) that he bad no reason to ])elieve at 
tlie time when lie sold it that the article was otherwise; and '3) 
that he sold it in the same state as when he purchased it, lie is 
entitled to he discharged from tlie prosecution (ij). In a prosecution 
in respect of margarine, a purchase with an invoice to the effect 
that the article ^Yaa purchased as butter will afford the same 
protection as a written ^Ylirranty (^). 

47. Neither warranty nor invoice will be available as a defence 
unless the defendant has, within seven days after service of the 
summons, sent to the purchaser a copy of the warrnnty or invoice 
with a written notice stating that he intends to rely on the warranty 
or invoice, and specifying the name and address of the person from 
whom ho received it, and unless lie has also sent a like notice of his 
intention to such person (a). If the warranty or invoice was given 
by a jierson resident outside the United Kingdom, it cannot be used 


Ij. T. u notice on tho wnqq'or that “ >ill butter sold here is milk-blouded 
butter ’’ was hold suflicient to ]>i otect the boiler. In Pcarks, (Jwiston, and TeCy Ltd. 
V. lioughiony [1U02] 1 K. B. 889, a notice printed on an inner label whicli waa 
covered with an ojiaque wrapper was held insufficient. 

(?') Sale of Food and Brugs Act, 187d (^8 & 39 Yict. c. 03), b. 27. The 
penally is the same as for an offence again*.! ibid , s. G ; see p. 18, ante. 

{w) For an enumeration of thowse Acts, see note {h), p. 3, ante. The 
wananty musk bo from the immediate seller to Ihe actual seller (Hargreaves v. 
S}>acJcman (19071, 7J4 J. V. 52, thuiigh Channels, J., in that case said^tlfat 
possibly a transfer in writing of the benefit of a warranty might be sufficient to 
satisfy the statute). As to proceedings, seo p. 29, post. 

(cr) For the meaning of this expression, see pp. 18 et saj., ante. • 

(y) Sale of Food and Drugs Act, 1875 (38 & 39 Vict c. G3), s. 26. This 
section affoids no defence to a charge of imiioiling adulterated butter under 
the Sale of Food and Drugs Act, 1899 (G2 & 63 Yict. c. 51), s. 1 (1) (b) 

(z) Margarine Act, 18S7 (50 & 61 Yict. c. 29), s. 7 ; and see p.«62, pobt. 

(a) Sale of Food and Diugs Act, 1899 (62 63 Yict. c 51), s. 20 (1). Where 

an original waiTanty has been indorsed with a bupplomentaiy warranty, the 
notice is not necessaiily bad because it mentions fho .supplementary warranty 
only (Farfhmg v. FaiHnson (1904), 68 J. P. 363) The exact words of the 
warranty need not be set out, piovided its terms do clearly stated (Irving v. 
Callow Lark Dairy Co , Bacon v. Same (1902), 66 J. P. 804). Although the 
defence of warranty is expressed to be applicable “ in any proceeding uader 
the Sale of Food and Drugs Acts, it is obvious that so wide an expression must 
be subject to some limitation, and probably the true tost is found in the tozins 
of the Sale of Food and Drugs Act, 1875 (38 & 39 Yict. c. 63), s. 25, supuiy 
and that the defence c»n be raised only where there has been a sale to a 

? urcha8er who asked for an article of a particular nature, substance, and quality, 
t is clear that a wairanty would form no defence to a prosecution for lefusing 
to soli to an officer under s. 17 of the same Act, or for refusing to triyo milk for 
analysiif under the Sale of Food and Drugs Act Amendment Aot, 1879 (42 & 43 
Yict, 0. 30), B. 4, or for any offence cieated by the Sale of Food and Drugs Axit, 
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as a defence unless the defendant further proves that he had taken 
reasonable steps to ascertain, and did, in fact, believe in, the 
accuracy of the statement contained in the warranty or invoice (b). 

48 . In determining whether or not a document amounts to a 
written warranty, the ordinary rules of law with regard to 
warranties are ai)plicable (<;). Thus, a warranty given after the 
contract of sale has been completed nniy be void for lack of con- 
sideration to support it (d), and so incapal)Io of being relied on (e) ; 
but a warranty is not oiH*n to objection on the ground that it relates 
to goods not in existence wlien it was given (/), and it may thus 
extend to and be rolied on in connection witli future delivery of 
goods under a contract (//), always provided that there is something 
in writing to establish a connection between the article subsequently 
supplied and the warranty (//) : the contract itself may supply tlie 
necessary written connection (/). 


1875 (88 & 39 Yict. c. (>3), b\ 27 , and in view of tin* provisions of s. 5 of the 
SHiiJO Act it is (litTionlt to B«*e wliiit objoci, there could be in applying a warranty 
defence to cases aiising under ss. 3 and 4 of that Act, Tho hlargai ino Act, 1887 
(50 & 51 Yict. c. 29), as amendt'd by the Butter and Alargiuino Act, 1907 (7 
Edw. 7, c. 21), contains a distinct warranty section (soe p (12, pes^), and most, 
if not all, of the oiieiicea cieated b}’’ ilio Sale of l'\)('d and ])ings Act, 1899 

i 62 & 63 Vi(‘t. c. 61), a])])ear to be quite outside tlie Hco]>e ol a w'aiTanty. 

ndeed, it would seem tliat the dofonco of a warranty can be rnisod properly 
only as a defence to prosecutions under tho Sale of Food and r)rugB Act, 1875 
(38* & 39 Yict. 0 , 63), ss. 6, 7, tho Margarine Act, 1887 (50 »& 51 Viot. c. 29), 
8. 7, and, perhaps, the Sale of l'\)od and Drugs Act, 1899 (62 & 63 Vict. c. 61), 
8. 8. In IClhdt V. Pilcher, [1901 J 2 Jv. 1>. 817, liroriAM, J., cxpic^ssod an opinion 
that the defence did not apply to pi ooocntions under the Sale of Food mid Drugs 
Act, 1875 (^38 & 39 Yict. c. 63), ss. 3, 4, and 9. A defendant who successfully 
raises the defence of a waiTauty or invoice, and is accoidingly discharged from 
the prosecution, cannot be ord**rod to ])ay the costs incuiied by tlie jiruse- 
cutor. The last sentences of tho Sal(* of F(»od and Drugs Act, 1875 (38 & 39 
Yict. c. 63), p. 25, and tho Jilaigaiine Act, 1887 (00 & 61 Yict c. 29), s. 7, though 
they have not been exprf'ssly rcjiealed, are rendered inojierative Vy tho Sale of 
Fcod and Diugs Act, 1899 (62 & 63 Vict. g. 51), s. 20, which requires notice of 
the defence to bo given as a condition piecodent to tlie defence being raised. 

(6) Sale of Food and Drugs Act, 1899 (62 S: 63 \hct. c. 61), 8. 20 (3). 

(c) For4hese in detail, see titles Contjiact, Yol. Yll., pj!. 421, 436 ; Sale of 
Goods. * 

(d) See Roscorla v. Thomas (1812), 3 Q. B. 234. 

(e) See p. 28, post. 

If) See v. Stevens, [190ii] 2 K. B. 323, whore tho doubt on this point 
expressed by Daiiling, J., in Eoherism v. Harris^ [1900] 2 Q. B. 117, was 
explained and removed. 

Ihid, ; and see Farm^’ra* Co, v. Steveii'^on (1890), 65 J. P, 407. 

(A) Ibul, The cases as to the necessity of the connecting link between tlie 
warranty and the particular goods supplied being in writing are somewhat 
difficult to reconcile. There is no difference as to a connection neing necessary, 
au<l as IVatta v, Sievena, supra, was decided after a very full consideration of all 
the authorities, and has been mentioned with ajiproval, though distinguished, 
in Evans v. WeuthcriU, [1907] 2 K. 13. 80, it may be taken that the law is 
that there must be some writing connecting the particular consignment with 
the warranty, but such connection may be found in the contract or warranty 
itself (see on this point: Harris v, Afoy (1883), 12 Q. B. D. 97 ; Laidlaw v* WtUoUt 
[1894] 1 Q, B. 74 ; and Robertson v. Harris, supra, and that the contrary decision 
in Elliot V. Pikher, supra, and, perhaps, in Bacon v. Callow Park Dairy Co, 
(1902), 87 Jj. T. 70, 71, cannot now be regarded as good law). ♦ 

(♦J la Elans V. Weather lU, supra, a dairyman agreed to purchase fium a 
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The warrnnty need not be a separate document ; if there was a 
contract in writing the terms of the contract may supply the 
warranty, and where goods are sold by description the buyer is 
entitled to treat that description as a w'arrauty that the goods are of 
tlie quality described (j). 

49. An invoice may amount to a warranty, as ^\here it; con- 

lains a that tlie articio (IcIivereJ is ^niirantoed pure, j)ro- 

vided it can be ro<:jardcd as the actual contract of sale (A*), and so 
may a label attached to tfie article, if clearly intended and lof^ally 
operative as a warranty (/). 

50. It is not sufficient merely to brand the article delivered with 
words denoting that it is warranted pure or to that effect; the goods 
must be sold wdlh a w^nrranty (^/O ; but a verbal contract to give a 
warranty, made at llio tim(3 of sale, may be perfected by a written 
wrirranty givcui between the time of tlie contra(*t of sale and the 
deliveiy of the goods (n). 

51. The wairaiity must bo giv('n to the person relying on it (o), 
but a dehmdiint wlio is a sorviint of the person wiio purchased 


couijwiny dining twelve lucuths llio wliolo of tlio milk required for liis dai^^ 
and the contiact contained a waiTanty bv Iho company that all the milk 
supplied thereunder sliould bo piue. It was held that the contract, expressly 
applying the vruriaiity to till milk sold tliereunder, was eufliciont evidence in 
wilting to c(»niiect tlio particular consignment in question with the warranty ; 
see also Draper v. Newnham (1910), 74 J. P. 124, where the connection w, 'is held 
to be in the warranty. In ikes v. Davis (1908), 72 J. P. 875, a fanner under a 
wariuiity su]i]»lLC‘d milk to a wholesale dealer, who resold to a retailer under 
a contract for the suj)ply of the milk as received from the farmer. The retailer, 
as agoiit for his vendor, ro(MU\od the milk at the railway station, where there 
was attached to the churn a label, addressed to the wholesale dealer, which 
said “ warranted pure now and nnskimnidd milk.** It was held that the label 
constituted a siidicient connection between the particular milk and the wananty 
in the rotailef’s contract, and that the latter was protected by such warranty; 
see, also, Lewis v. Weathe^i'itf (190!)), •78 J. P. 161. • 

{j) Sale of Goods Act, 1898 (57 & 58 Viet. c. 71), ss. 11 (1), 13. In Wilson v. 
Playh (1908), 67 J. P. 268, a contract “I agree to sell, but without; accepting 
any res])onsibility after delivery, about 51 Imjierial gallons of puio»milk every 
d ly ” was hold lobe a good wniranty. It was held in LauHawy. IViAson, [1894] 
1 B. 74, tint a written contract for the sale of three tons Kilvort’s pure 
l.'.rd for delivery to end of Jauuaiy’* was a warranty, and that the word 
wurrnntod” need not bo actually used ; and in Rohertsan v. Harris, [1900] 2 
Q. B. 117, a contract to sell a fixed number of gallons of milk weekly, to be 
pure now milk,’* was held to bo a wmiranty, though on another point the 
defence failed. It is submitted that so far as such cases as Rook v. Hophy (1878), 
8 Ex. I). 20!), and Harris v. May (1883), 12 Q. B. I). 97, decided that there was 
no wari’anty, they are not now good law. 

(A) Hawkins v. Williams (1895), 59 J. V. 325, 533. 

G) Irvtny v. Callow Park Dairy Co , Paeon v. Same (1902), 66 J. P. 804 ;*biit 
a label cannot be a warranty under the Acts if there was no antecedent con- 
tract, verbal or written or implied, that a warranty should be ^iven {lorns v. 
la?! 2Vomp(189o), 69 J. P. 246. Ooiupare, contra, Lindsay v. ifooA (1891), 58 
J. P. 735, which must now be regarded as of doubtful authority. 

(m) Elder v. Smithson (1893), 57 J. P. 809. 

^n) Waits v. Stevens, [1906] 2 K, B. 323. A contract to give a written 
warranty need not be in writing [Innny v. Callow Park Dairy Co., Paeon v. 
Same, supra). , 

(o^ Hargreaves v. Spaokman (1907), 72 J. P 52, whore a warranty given by A. 
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the article under a warranty or invoice may rely on the defence 
rf warranty and invoice in the same way, and subject to the same 
conditions, as his employer or master could have done had he been 
the defendant, provided that the servant satisfies the court that 
he had no reason to believe that the article was otherwise than that 
demanded by the prosecutor (_p). 

52. The case of successive warranties, however, does not fall 
within the provisions of the Acts ; thus, if A. sells to E. with a 
warranty, and B. re-sells to C. witli a lik'e warranty, though C., on 
being prosecuted for adulteration, rely successfully on the warranty 
from B., B. on being prosecuted for giving a false w^arranty cannot 
plead the warranty he received from A. ((/). 

53. Any addition to or subtraction from the article, even if 
harmless, will prevent the defence of warranty applying (r) : when 
a warranty is relied on, the defendant mubt show that the article 
was exactly as when purchased (s). 

54- ^J'he person by whom a warranty or invoice is alleged to 
have been given may appear at the hearing of the summons, and 
may give evidence ; and the court may adjourn the hearing to 
enable him to do so (0* 

55. Where a defendant has successfully pleaded a warranty, 
proceedings may be taken against the person wlio gave the warranty 
relied on for the offence of giving a false warranty, since every 
person who, in respect of an article of food or drug sold by Inm, as 
l)rincipal or agent, gives to the purcliaser a false warranty in 
writing is liable on summary conviction to a fine not exceeding i!20 
for the first offence, £50 for the second offence, and £100 for any 
subsequent offence, or in certain cases to imprisonment (7/)» unless 
1 j 0 proves to the satisfaction 04 the court that when he gave the 
warranty he had reason to believe that the statement^ or descrip- 
tidns contained therein were true Such a prosecution is, of 
course, not necessarily dependent upon previous proceedings against 
tlie retailer, hut, where there have been such proceedings, and the 

to n., who rt^pold to 0. without a warr«inty, was hold not to lU’otoct G. In 
order to raise tlin defence mven by the Hale of b"ood and l>rugfl Act, 187.) 

& 39 Viet, e, 63}, b. 2,"), the purchaser must got a wairanty from his vendor, 
and ho must get it in writing ” (ibid,, per Chanxell, J., at p. 63). 

{p) Sale of h\)od and J.)rugs Act, 1899 (G2 & 63 Viet. c. 61), a 20 (4), eupor- 
setling lldichin v. Ihudmarsh^ [1891] 2 Q. 13. 181, so far as it held that a 
warranty given to a master did not protect his servant. 

{q) Manners v. Tyler, [1902] 1 K. 13. 901. 

(r) See Jones v. Bertram (189*1), 68 J. P. 116 ; Hotchin v. Jlindmarsh , 
ev'pfa. 

(s) JJennen v, Long (1904), 68 J. P. 237, where the defendant had added a 
BUtall quantity of preservative to milk. And see Satidera v. Sadler (1906), 71 
J. P. 3, as to when a purcliase is completed. 

(<) Sale of Pood and Ilniga Act, 1899 (62 & 63 Viet. c. 51), s. 20 (2). 

(«) See p. 33, pmt ^ ^ ^ W 

(v) Sale of Food and Dnigs Act, 1899 (62 & 63 Viet. c. 51), s. 20 (G), and si 
ibid., 8. 17, The case of Derbyshire v. HouUston, [1897] 1 Q. 13. 772, is not now 
effective. See Oatley v. Lemfm (1905) 69 J. P. 163, as to when a defendant 
di^-harges the onus of proof. 
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defendant lias been diacbarged, the subHoquenl proceedings against 

the 'ffarrantor may be taken either before the court of the placSk Warranties. 

where the article was purchased for analysis or ot the place where 

the warranty was given (tv), subject to the qualification that the 

proceedings cannot be taken before the court of the place where the 

article was purchased for analysis unless the warranty was given 

to the person from whom the article was so purcl^asod (!r). 

Proceedings against the original vendor for giving a false Timelimit, 
warranty must he commenced within six months from the date of 
the warranty (a). 

56. Every person who wilfully applies to an article of food or Misapplica- 
a drug, in any proceedings under the Acts, a certificate or warranty f 
given in relation to any otlier article or drug, coinniits an offence 
against tlie Acts which may render him liable to a penaUy not 
exceeding £20 for a first offence, £150 for a second offence, and 

£100 on a third or subsequent offence, or in certain cases to 
imprisonment (b). 

SncT. 8 . — Proccedincjs arjainst Offenders, 

57. Any private purchaser of an article of food or a drug may Who may 
talie proceedings against an offender (o), and any person who has 
purchased or piociired a sample for the purpose of Bubmitting the 

same for analysis, and has caused an analysis to be made (rf), may 
institute proc(iedings if he has complied with the necessary pre- 
liminary formal] ties ( e ) , and has received from the analyst a certificate 
from which it appears that an offenco has been committed (/). 

58. The proceedings are for the recovery of the appropriate Nniureof 
penalty (/y), and are sulqect to the general provisions of the 
fSiimmary Jurisdiction Acts (h). 

( Jenerally, tlie })roceedings must be taben before justices in petty 

* • ^ 

(tu) Rfilo of lA)ocl and J ‘rugs Act, 1899 (G- & Gil Viet. c. 61), s. 20 (6), which 
got nd of tho encct of the ilcc'isioii in H. v. Smtili, [1896] 1 U- B. 596. • 

fjr) Jllamiers v. Tylfr, [190l*J J X. I?. 901, and pco p. 28, avie, • 

(а) iriiifahcr v. UroiherUy [1902] ] K. B, 661 ; Summarv Jurisdiction 

Act, 184S (11 & 12 Vief. c 4,‘J), b. 11 ; coiiii)aif* Cook v. [1896] 1 (J. B. 284. 

(б) Sale of Food and I hugs Act, 1875 (38 & 39 Viet. c. 63), s. 27 ; tSaio of Food 
and Drugs Act, 1899 (62 & 63Ahct. c. 51), s. 17 (1), (2) ; and seo p. 33,po,s/. Ah 
to forgery, seo title Cuiminal Law and Procedure, A^’o!. IX., p. 760. 

(c) Buckler y. Wilson, [1890] 1 Q, B. 83. The peison to he inosecuted is the 
Beller hinisolf {I/icit v. Ward (1894), 70 L. T. 374). 

{d) When a sample had been taken by an officer of the Local Government 
Board or of Board of Agriculture and Fisheries, acting undei tho Sal© of Food 
and Drugs Act, 1899 (62 63 A^ict. c. 61 ), a, 2, who had caused it to be analyeod, 

find the result of the analysis had been communicated to the local authority, and 
proceedings had been taken by an insi^oc tor of that authority, it was held that 
such inspector was entitled to prosecute {(^^tmnor v. Butler, [1902] 2 J. E. 669^ 

(c) Wee p. 14, anfe. 

{f) Sale of Food and Drugs Act, 1875 (38 & 39 Vict c. 63), s. 20; and eee 
p. 10, ante. Any person, oven a common informer, is entitled to tako pro- 
ceodingp for the offence of refusing to sell under the Sale of Food and Drugs 
Act, 1876 (38 & 39 Vict. c. 63), s. 17 (OoTinor v. Butler, supra; Kenenly v. 

()*Keffe, [1901] 2 1. E. 39 ; Lawler v. Egan, [1901] 2 I, E. 689) 

(o) As to penalties, eee p. 33, post, 

(7j) Summary Jurisdiction Act, 1848 (11 & 12 Vict. c. 43), and Summary 
Jurisdiction Act, 1879 (42 & 43 Vict. c. 49), and Acts amending the same. 
title Magistrates. 
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sessions having jurisdiction in the place wliere the article of food 
•or the drug sold was actually delivered to the purchaser (i), or 
where the false warranty was given (/c). 

59. Where an article of food or a drug lias been purchased from 
any person for test purposes, any prosecution under the Acts(0 
in respect of the sale thereof must be instituted before the 
expiration of tweniy-oiglit days from Iho time of the purchase (7/1). 
A prosecution is instituted when the com])laiiit is inade or the 
information laid («). 

60. The summons issued upon the complaint or information 
must state particulars of the offence or offences alleged, and 
also the name of the ]>roBecutor (e) : a descrij^tion of him by 
his official title is not sufficient ( 7 »)• It is for the justices to decide 
whether the particulars are sufficient and if a defendant objects 
to them as insuHiciout bis iiroper course is to ask for an adjourn- 
ment (r). The probecuiion must not be in tlie name of th(* local 
authority, but in that of the officer or person who caused the analysis 
to be made(.s*). 

61. The summons must not be made returnable in less 
than fourteen clear days (a) from the date of service (t). The 


(i) Sale ot Food and Diuirfl Act, 1875 (88 & 39 Viet., c. Go), s. 20 ; and see 
title OouTiTS, Vol. IX., pp, 7(1, 78. 

(^1 Ji, V. Smith, [ISOeJ 1 (i B. dOG‘ but, as already stated, pioceedin^rs 
can be taken in coitain cases before a comt of the place wheie the arliole was 
purchased (.see p. 29, ante), 

(/) For an enumeration of the Acts t-o cited, see note (?0» P* 3, ante, 

(tn) Sale of Food and Drugs Act, 1699 (62 & G3 Yiet. <'>. 51), s. 19 (1). This 
provision as to tune is impel ative; see Jhx(n v. Wefh (1890), 25 Q. B. I). 
249. It docs not apjily to a pri^secution for giving a false warranty [Cook v. 
White, [1896] 1 Cb B. 284, a c.^so uiid<‘rtlie Sale of Food and Drugs Act Aniend- 
inent Act, 1879 (42 & 43 Vict. c. 39), b. 10, now re])ealed). A deUuidant 
does not waive any iiroq-ularity in coiii])lving with tlu* 2 n’oviBton 8 of the Sale 
(A Food and DriiL'-s Act, 1H99 (62 & 63 yict c 51), s. 19, by appearing under 
protest ill order to laise the point; all the lequireuients of the section aie 
imperative, and non-fulfilincnt theieof cannot bo afterwaids cured {/tatt v. 
Mattinsor (1900), 61 J P. 615; and see Ihaon v. Wells, supra, and Penrhs, 
Ounsfon, And Tee, Lid. v. Pa hardt^on, [1902] 1 JC. Ih 91). 

(ti) Peardaley v. Gidduiys, ([1904] 1 K. B. 847; lirooLa v. Payshaw, [1901] 2 
K. B. 798 ; and see It v. Willaee (1797), 1 Fact, P. 0. 186. There may be a 
separate infoi^mition in respect of each samph' found to bo deficient {Feeilt v. 
TFa/sA, [1891] 2 (b B. 301). The analyst’s certificate need not be set out in the 
complaint or infoiTaatioii v. Id* LauyhJ in (1907), 44 Sc. L. B. 469) 

(o) Sale of Food and Drugs Act, 1899 (62 & 63 Vict. c. 61), s. 19 (2). The 
summons must bo signed and issued by the justice before whom the complaint 
was made (Suiumarv Jurisdiction Act, 1848 (11 & 12 Vict- c. 43), s. 1 ; Dixons. 
Wells (1S90), 25 Q. B. D.249). 

/ p) Bums V. Wtllmmson (1897), 2 Adam, 308. 

{q)P. V. Wakcjkld (1890), 54 J. P. 148; Ntal v. Devenish, [1894] 1 Q. B. 644 
(in this case Barnes y. Ihder (1892), 57 J. P. 473, contra, was disapprovod). 

J ^) Peal v. Devmish, supra. An adjournment will seldom be necessary in an 
inary case, since the analyst’s certificate, which must be Peeved with the 
siunmoliB, will give all roaponable information. 

(fl) Connor v. Butkr, [1902] 2 I. P. 569; Cohmhoun v. Bwmbartmi Corporation 
(1907), 44 Sc. Ji. li. 405. 

(a) McQueen v. tTocA-.soa, [1903] 2 K. B, 163. As to Scotland, see DmwZcmj 
(huidie (1896), 1 Adam, 551. 
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day originally fixed in the Bummons for the appearance of the 
defendant is the return day, not the day of the actual hearing (c). 

62. If the summons is against a limited company it must be 
served by being left at or sent to the regislcred otlice of the 
com])any ; it is not good service to leave it with an assistant at one 
of the company’s shops (d). A copy of any analyst’s ceitilicato 
obtained on behalf of the prosecutor must be. served with the 
summons (c). 

63. In any proceeding conseijuent u 2 )oij au analysL'n certiiicotnj 
the production, at the iioaring, of the certificafe of the iinalyst is 
sufficient evidence of the facts therein stated, unloss the defendant 
requires the analyst to bo called as a witiies.s (/) ; and at the 
hearing of the information in any proceeding under the Acts, 
the production by the defendant of a eeitilicalc o£ a,ualyrfib by a 
public analyst in the proscribed ioriu(r/) is suflicieiil evidence of 
the facts therein stated, unless the prosecutor requires that the 
analyst be called as a witness (/O- A coi)y of every such certilicate 
produced by the defendant must he sent to tlui jmjsecutor at least 
three days before the return day(/), and if it he not so sent, the 
court may adjourn the hearing on terms (/.). 

If theie is no evidence offered to contradict the ceililicaie of the 
analyst, the magistrate ought to act on it (1), but it is competent ^'or 
the opposite party to rebut by other evidence the statemenLs con- 
tained in a certilicate (m), even if the analyst is not called (a)- 

64. At the hearing of any information in connection with a 
sample purchased or piocured for analysis, the part of the article 
retained by the person who pin chased the ai tude (o) must he 


i-ninnnoii.‘j luiiy bo and X'l'vod after t^^olity-ei^;llt da}s fioin tho pundia.^e, 

if tlio iiifuiiiintion is bud within the twonty-eighl days (IlruoliS v. liaffHhaw, 
[1904] 2 K. 13. i<)S) 

(r) Seo li. V. J ceds Cimnty (hurt {Il^it^trar) (188(3), 1(3 (i. 13. 1). (391 ; see al86 
Brnhje V. Adams (189?)), (j.‘3 J. P. 394 (a decision of a inetroiiolitan ma,^l^t^a1o). 

((ij Pearlis, (hinston, and Tee^ Ltd. v. liKhardsan^ [1902] 1 K. li. 91 ; and see 
the ([Joiniianie.s (Consolidation) Act, 1908 (8 Edw. 7, c 09), e lP\^find title 
CoilPANIES, \ ol. V., p. 80. 

(c) Siilo of Pood and Drags Act, 1899 ((32 & G‘3 Viet. c. 51), s. 19 (2). 

(/) ISalo of Food and llrii^s Act, 1875 (38 & 39 Yict. c. (33), b. 2i. The pio- 
cedui-e rofoired to in this scution is only applicable where the prosecution la of 
the person from whom tho Miniple was obtaiiicd. In proceodings in respect of 
a false wairanty the ccitilicato is not evidence, and tho analyst nmst be called 
(Tyler v. Kuufltani <£: < 8071 , Lid.^ [1900] 2 Q, J3. 413 ; and see li. v. Smith, 
[1896] 1 Q. 13.\j96). 

ig) That is, the form proscribed by the Sale of Food and Drugs Act, 1875 
(38 & 39 Viet. c. 63), s. 18 and Schedule, for which see p. 10, ante. 

{It) Sale of Food and Drugs Act, 1899 (62 & 63 Vict. c. 51), s. 22 (1). o 

ft) As to the return dny, see p. 30, ante. 

(A") Sale of Food and Drugs Act, 1899 (62 & 63 Vict. 0 . 51), s. 22 (2). 

(Z) Harrison v. Ihcharda (1881), 45 J. P. 552 ; Elder v. Dryden (1908), 72 J. P. 
355 ; and compare Macleod v. O' Sell (188^, 4 Couper, 629. 

( 771 ) Todd V. Cochrane 38 Sc. L. B. 801. 

(n) EewiitY. Taylor, [1896] 1 CJ. 13. 287. In this case Lindlet, L.J., said, 
at p. 289, “ The certiti‘'ato is sufTicient only whore there is no evidence to the 
conti’ury.y 

( 0 ) See p. 15, ante, as to the division of aud dealing with samples. * 
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S«OT. 8. j)rodiieod(j?), and the accidental loss of the retained part will not 
Proceedings i eJiove the in’osecutor from compliance with this condition (q). But 
agaiftst the part need not be produced in a state capable of being analysed, 
Offenders, a conviction may be supported if there is a fijiding of fact by 
the justices that the retained part of the sample had been so sealed 
or fastened as to comply wdth tiie reijuiremeuts of the statute (r), 
even though the part had deteriorated subsequently (s). 
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65. The justices before whom any complaint is made, or 
the court before whom any appeal beard (f), must, on the 
request of either party, cause any article of food or drug to bo 
sent to the Commissioners of Inland Revenue for analysis, and may 
do so without any such request. The Commissioners must tliore^ 
upon direct the Government analyst (a) to make the analysis, and 
give a ccriiticale to such justices of the result of the analysis: 
this certificate of tlie Government analyst need not be in any special 
form, nor is it conclusive, but unless contradicted by other evidence 
the coLut will generally accept and act upon it (/;). The t)X])eriseB of 
such analysis will be paid by the com 2 )lainant or defendant as the 
justices may by order direct (c). 


Onua of 66 . Where the fact of an article having been sold in a mixed 

pioof. state has been proved, the defendant in any iiroseciition who desires 

to rely upon any excojition or provision contained in the Act 
creating the offence must prove that the same covers his caso(d). 

Appeal. 67. A jierson who has been convicted summarily of anv offence 

punisliable under the Acts may aj^peal to the next general or 
quarter sessions of the i)eaco(r). 


(p) Sale of Food and Drugs Art, 1875 ('KS & 89 Viet, c 03), s. 21. 

a Hutchisons. Stevenson ? Adam, 051 (a SooUi^h c.iso, in wliirli tlio 

0 containing the retained poition had burst and theroloro could not bo 
pioduccd at the hearing). c 

‘‘W Ae., the Sale of Food and Drugs i^ct, 1875 (38 & 39 Viet. c. 03), s. M ; 
BOO p. lo, a7ite. 

(s) Suckling v. Parker, [1900] 1 K. B. 527. 

e As to appeals, see the text, supia. 

The Vlovornmout laboratory is in Clement’s Inn Pas.'-age, Strand, W.C. 
See Fgfe v. Hamilton 1 Adam, 484; TndJ v. (1901), 38 

Sc. L. R. 801 (both Scottish cases). In Dargie v. Dnuhar (1884), 5 Couper, 409, 
it was hold in .Sootlaud that the opinion of llie Govenimont analyst, given in 
his certificate, was not evidence, but the decision is not likclv to bo accepted 
by an English court. 

(r) Sale of Food and Drugs Act, 1875 (38 & 39 Vict. o. 63), s. 22, as amended 
by the Sale of Food and Drugs Act, 1899 (02 & 63 Viet. c. 51), s. 21. 

(d) Sale of Food and Drugs Act, 1876 (38 & 39 Viet. c. 63). s. 24. The 
ex<jeptions and provisions referred to are contained in ps. 5, 6, and 8 of that Act 
oT ^”^0* and s. 25 (see p. 25, a?ite) of the same Act, the 

bale ol i’ood and Diugs Act Amendment Act, 1879 (42 & 43 Yict. c. 30), s. 6 
(see p, 67, and the Sale of Food and Drugs Act, 1899 (62 & 63 

\ ict. c. 51), 8. 20 (see pp. 25, ante). The dofondiiut may tender himself and 
his WII 0 to be examined on his behalf, and ho or rIio shiill, if he so desire, bo 
oxammed acoorthngly (Sale of Food and Drugs Act, 1875 (38 & 39 Vict. 
c. 63), fl. 21). hor defences open to an accused pers(jn, see pp. 10 et sen., 
ajiie, ^ ^ 

(e) &le of Food and Dnigs Act, 1876 (38 & 39 Vict. c. 63), b. 43. Any 
appeal will be subject to the conditions and legulations contained in the 
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68. The provisions of the Acts do not affect the power of pro- Sbot.'s, 
ceedin^ by indictment, nor take away any other remedy against Proceedings 
any offender, nor do they in any way interfere with contracts and against 
bargains between individuals and the rights and remedies belonging Ofle^rs. 
thereto (/). other 

Sect. 9. — Penalties {g). remedies. 


69 . Any penalty prescribed by the Sale 6l Food and Drugs Reduction of 
Acts may be reduced of mitigated according to the decision of 

the justices (A). Every penalty imposed is recoverable in the 
manner prescribed by the Summary Jurisdiction Acts(0, bu))joct to 
the special provisions hereinbefore mentioned which deal with 
proceedings against offenders (/t). 

70 . Where, under any provision of the Sale of h'ood and Subsequent 
Drugs Act, 1875 (Z), a person guilty of an offence is liable to a offences, 
line which may extend to £20 as a maximum, he is liable tor a 

second offence under the same provision to a line not exceeding 
£50, and for any subsequent offence to a lino not exceeding 
£100 (?7i)- 

71 . Where, under any provision of any of the Acts(7i), a imprison- 
person guilty of an offence is liable to a line exceeding £50, 

and the offence, in the opinion of the court, was committed by 
the personal act, default, or culpable nogli'^euco of the person 
accused, that person may, if the court is of opinion that a line will 
not meet the circumstances of the case, be imprisoned, with or 
without hard labour, for a iieriod not exceeding tliree months (^A. 

72 - Aliy person who wilfully obstructs or im[)edos an inspector ObstructioR 
or officer in the course of his duties under the Acts, or by any 
gratuity, bribe, promise, or other inducement prevents, or attcmjits 

Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 40) (Siimmiiry Jurisdiction ^ ‘ 

Act, 1884 (47i»&48 Viet, c 43), s. 6); see title AIaoisi HATES. As to appeals in 
respect of the iinpo^tation of raarga’iiiio, see note (/«), p. o'), po^t. 

( f) Sale of Food and Diugs Act, 1875 (38 & 30 Vict, c 03), s. 28 ; and see 
p. 3, aiite. See also p, 4, ante, for the proviso to this section as to the recovery 
of penalties and costs as damages. 8ee, generally, on this sphjoct, title 
Damages, Vol. X., pp. 326—328. 

(< 7 ) The pecuniary penalties attached to the various: olfeucos created by the 
Acts (for an enumoration of which see note (5), p. 3, ante) are incidentally 
referred to in tliis title whore the oifences are mentioned. » The maximum 
amount has been stated in each case. 

h) Sale of Fond and Drugs Act, 1875 (38 & 30 Vict. o. 03), e 20. 

t) See title Magistrates 

’Jk) See p. 29, ante, b’or the recovery by action of a penalty paid by an 
innocent pailv, see p. 4. ante. 

(l) 38 & 30 'Vict. c. 03. 

(m) Sale of Food and Drugs Act, 1899 (62 & 03 Vict. c. 51), s. 17 (1).* It 
must be noted that the increased fine can be inflicted only for a subsequent 
offence of a similar nature to the first. As to the adequacy of penalties, 
reference maybe made to a Home Office circular letter to clerks to justices, 
dated 24th July, 1902. 

(n) For an enumeiatiou of the Acts so cited, see note (6), p. 3, ajitfi. 

(o) Sale of Food and Drugs Act, 1899 (02 & 63 Vict. c. 51), s. 17 (2). This 
provision will not, it would seem,' be applicable in the case of the prohocution of 
a limited comjiany (see Pearlca^ Qunston, and Tee, Lid. v. h ard, Henrun V. 

Southern Counties hairy Co., [1902] 2 K, B. 1). * 
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to prevent, tbe due execution by such inspector or officer of his 
duty, will be liable, on summary conviction, for a first offence 
to EL fine not exceeding £20, for a second offence to a fine not 
exceeding £50, and for any subsequent offence to a fine not exceed- 
ing £100, or in certain cases he may be imprisoned (p). 

73. Every pecuniary penalty imposed and recovered must be 
paid, in the case of a prosoeution by any officer, inspector, or 
constable of tbe authority who liave appointed an analyst or agreed 
to an analyst acting within their district, “^to such officer,, inspector, 
or constable, wlio must pay it over to the authority foi whom he 
acts, and by them it must be applied towards the expenses of executing 
tbe Acts ; but in any other prosecution the penaltj^ must be paid 
and applied according to the law regulating the application of penalties 
for offences punishable in a sumniary manner (q). 

Sect. 10. — Expenses, 

74. The expenses of executing the Acts are borne in tbe City 
of London and the liberties thereof by tbe general rate raised by 
the Common Council (r) ; in a metropolitan borough by tbe general 
rate made by tbe borough council (s) ; in counties by tbe county 
rate ; and in boroughs by the borough fund or rate (t). But 
quarter sessions boroughs, which contribute to the general county 
rate for general county purposes, are exempt from contributing 
towards the expenses of administering the Acts in the county (w), 
and the town council of any borough having under any general 
or local Act of Parliament, or otherwise, a separate police estaldish- 
ment, which is liable to be assessed to tbe county rate of the 
county within which the borough is situate, is entitled to bo 
paid by tbe county council tbe proportionate amount contributed 
towards the expenses incurred by the county in the execution of 
the Acts by the several parishes* and parts of parishes within such 

* borough in respect of the rateable value of the property assessable 
the'l’e/n, as ascertained by the valuation lists for tfie time being in 
force {a). 

(p) Sale‘s^£ Pood and JJrugs Act, 1899 (62 & 63 Viet. c. 61), sb. 16, 17 ; and 
see Heivaon v Qamhle (1892), 56 J. P. 634 ; Taylor v. Nixon , [iuiO] 2 I. 11, 94. 
See also as to offences under the Public Bodies Corrupt Practicoa Act, 1889 
(62 63 Viet, c. 6G), and the Prevention of Corruption Act, 1906 (6 Edw. 7, o. 34), 

title Cbiminal Ijaw and Prooeduhe, Vol. IX., pp. 484, 710. 

(y) Sale of Food and Drugs Act, 1875 (38 & 39 Viet. c. 65), s. 26. In E. v. 
Tiitertorif [1895] 2 Q. B. 61, it was held that this provision applied to penalties 
under the Margarine Act, 1887 (50 & 51 Viet. c. 29) ; and see p. 61, post. For 
the general law as to the application of penalties in summary cases, see title 
Magistrates. 

(r) Sale of Food and Drugs Act, 1875 (38 & 39 Viet. c. 63), s. 29; City of 
Loncion Sewers Act, 1807 (60 & 6i Viet, c. cxxxiii.), s. 16 ; City of London 
(Unioh of Parishes) Act, 1907 (7 Edw. 7, o. cxl.), s. 15. 

(«) Sale of Food and Drugs Act, 1875 (38 & 39 Viet, c. 63), s. 29 ; London 
Government Act, 1800 (62 & 63 Viet. c. 14), s. 10. 

(t) Ihid, As to the vai ions rates, see titles Local Government; Metro- 
polis; Bates and liATiNG. 

(u) Municipal Corporations Act, 1882 (45 & 46 Viet. o. 50), s. 162; and see 
title Local Government. 

(a Sale of Food and Druga Act Amendment Act, 1879 (42 & 43 Viet. o. 30), 
s. 9. As to valuation lists and rateable value, see title Bates and Bating. 
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Part ill. — Sale of Unwholesome Food^ 

Sect. 1. — Common Law Offences. 

75. As tho public health may be imiierilKd by the use of im- 
wholeBOino provisions, it is an indictahJo niisJewnlnour at common 
law knowingly to give to any person unwiiolefeoine food which is 
not fit for man to eat, or to mix noxious ingreilu'nts with food Common 
intended for the use of inan ; and from the strictly legal point of liemraumir. 
view it is immaterial whether the offence is committed out of malice 
or from a desire of gain (/>). To sell or expose for sale, or have 
possession of wdth intent to sell, diseased or unwdiolosome provisions 
is a common law nuisance, irrespective of the statutory penalties 
created by modern legislation (c), and if a person who oats diseased 
meat or unwholesome foo<l thereby contracts disease of which he 
dies, the seller may be indicted for mauslaughlor, and convicted 
if the evidence shows that he sold the meat or food knowingly, or 
Avas guilty of gross negligence in Iho w’ay of his trade by allowing 
the same to be sold for human food(d). 

76. A person who sells an article of food on a representation Fahe 
that it is of a good or superior quality, knowing that it is bad or pi^'ences. 
inferior, may be indicted for the ollence of obtaining money by false 
pretences (r), but the roprosontatioii must be as to some delinite 

fact, and not merely general praise of tho article offered for sale ). 

Sect. 2 . — Statutory Offences. 

Sitb-Seot. 1 . — In General. 

77. The staiutoiy provisions, dealing with tho examination, Application 
seizure, and condemnation of diseased, or unsound, or unwholeBome the Pahiio 
food in England, exclusive of the Administrative County of» ' 

London (//)*, and in Wales, are contained mainly in tlio rublic Healtli 

Act, 1875(//), aS amplified by the Public Health Acts Amendment 
Act, 18110(0, and in regulations made under the Public ITealtli , 

(b) Hoc It. V. Tnevc (ITaCj, 2 P. 0. S21 : 4 Bl. Com. 162 ; and coinpaio 

JL V. Haynes (1815), 4 & S. 214. 

(c) Shtllito V. Thommon (1875), 1 Q. B, I). 12. See, also, title Nuisance. 

\(l) jR. V. Kanpson (1896), 28 L. J. 477. As to manslaughttJr generally, see 
title CiiiMiNAii IjAW and l^KOCEDURE, Vol. IX., p. 580. A meat salesman may 
be indicted and convicted for knowingly sending or exposing moat for sale in a 
public market as fit for tlio food of man, when in fact it is not so iit {It. v. Steveashii 
(1862), 6 F. & F. 106); and a carrier may be iiidictod and convicted for 
knowingly bringing to market meat that is unfit for human food {R v. 

Jarvis (1862), 6 F. & F. 108); but gnilty knowledge must be proved in all 
such cases (R. v. CraviJey (1862), 6 F. F. 109). • 

(e) R V. (1847), 1 Den. 276; R. v. Dundas (1856), 6 Cox, 0. C. 680; 

R.y. Go^s (I860), Bell, C. C. 208. 

(/) R. V. Brya?} (1857), Dears. & B. 265 ; and see title Criminal Law and 
Peooedure, Vol. IX., p. 690. 

{(j) The Administrative County of London includes the City of London, as to 
both of which boo p. 42, jmt. 

(k) 38 & 39 Yict. c. 55, ss. 116—119; see, generally, title rniLia Health 
AND Local Au^riNisTHATiON. . ^ 

(i) 53 & 54 Yiot. 0 . 59, s. 28. This is an adoptive Act, and it is possible, 
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Aft, lS9C)(k), and tlio Public Health (Pegnlations aa to Food) Act, 
liv')7 (/). 

The powers under the Public Health Acts of 1875 and 1890 are 
exercised by the councils of boronglis, urban distiicts, and rural 
districts respectively, who act through the medical officers of health 
and the inspectors of nuisances whom they are bound to appoint (?«). 

78 . A medical officer of health or inspector of nuisances_(7i) 
may at all reasonable times (o) inspect and examine any article 
intended for the food of mnn(p) which is sbld or exposed for sale (g), 
or deposited in any place (/ ) for the purpose of sale or of pieparation 
for sale, within the district of the local aulhoiity (s). In boroughs 


thereforo, tliiil in Rome towns and ilislrnite its provisions are not in oporiition. 
'1 luR Act, for the purpose of brevity, is sumetinios refoired to in this title as “ the 
Aot of ISOO.” 

(A) & Oh Viet c. 19. 

(/) 7 Edw. 7, ( 5 . ol-\ As to tliose regulations, which may oxtond to London, 
koi't p. 44 , 'ixmt, and title I’uur.ic Hkaltii ani> Local Adminirthation. 

(>«) these autlionties, and the appointment of oihrers thereby, see titles 
Local Go^'ERNA^ENT , Puiiltc Healtij ani» Local Administration. Tlie 
medical oflicer of Imalth and the inspector of nuisances can, on their own 
initiative, examine and sed/o food whhdi they deem to he unsound, hut proceedings 
against the offender mu-t ho authorised by the local authority 

(w) The powei to in‘>pect and examine is personal to the medical officer of 
health and ins])ector of iiuisancos ; it cannot be delegated to an assistant. 

[o] Wiat IS a reasonable time is a question of fact. The time during which 
the premispR are open for Inisinoss purposes will ordinarily bo deemed roason- 
able; and, picMiniably, a medical officer or inspector would not be ju'^tifiod, 
except in spertial cn cumstanccs, in demanding that premises should be 
opened at an unuMial hour in order that he might examine aiticlos of food 
(l(‘j)()Rited therein. As to Sunday being a reasonable time, see Hmall v. Biddey 
(,1875), 39 J. P. 422. 

(p) Unless the aiticle is intended for the food of man there can be no offence 
against tlio sections of the Pubhc Health Acta mentioned in note (//), p 3o, 

^aritp. A man may bo in possession of diseased meat or any other unwholesome 
ai’tydo, jJiovided lie can j>rove that it Ls not intended for liuman*food, but the 
presumption is against liini ; see vit v. A lexLndcr (1890), 2 AVfhite, 47 1 (a Scottish 
case). 

(«y) As to what constitutes exposure for sale, see Barlow v. Tcrrctty [1891] 2 
Q. Jl. 107. • Tlio exiirosaion moans exposed to the view of a purchaser or 
possible purchaser , see also HVuic v. Yeovil Corporaiiun (1892), 61 Ij. J. (m. c.) 
213. 

(r) There must ho an article of food iii the jilaco to justify an entrance for tho 
purpose of inspection. The meaning of “ jdace ” is not Loidined to a building. 
A railway station has been held to be a place within tho section {Newton v. 
Monkcom (1SS8), 58 L. T. 231). Under the somewhat similar i)ro visions of the 
now repealed Nuisances Removal Act for England (Amendment) Act, 1863 
(26 & 27 Yict. c. 117), s. 2, it was held that a yard at the back of a butcher’s 
lion^o, 'with a slaughtcr-liouse on ono side, was a “ place ” ( Young v. Grattridge 
(1S68J, L. 11. 4 Q. ih 166), and, in Ireland, that disofised moat in a cart passing 
throftgh the streets on the way from a slaughtor-houso to a preserved meat 
factoiw was rightly seized [Daly v. Wehh (1869), 4 I. E. 0. L. 309). As to the 
moaning of "deposited for sale,'* see White v. Redfem (1879), .5 Q. P. D. 15; 
Wtdand V. Buthi-IJogan (1901;, 68 J. P. 310 ; and Roberton v, il/< Ilroy ( Wm.), Lid, 
(1908), 72 J. P. (Journal) 27. 

(«) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 116, as amplified by tho 
Public Health Acts Amendment Act, 1890 (53 & 54 Viet. c. 59), s. 28 "The 
true view of B. 28 (1) of the Act of 1890 is that it extends the ))rovisions of 
ss, 116 and 117 of the Act of 1875 to all articles intended for the food of* man " 
{b\fih V. McThail, [1906] 2 K. B. 360, per Lord Alvekstone, (J.J., at p. 305). 
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cr districts that have not adopted tlio Act of 1890 (t) the right of Rkct. 2 
inspection and examination is restricted to any animal (za), carcase, Statutory 

meat, poultry, game(f/), flesh, fish, fmit, vegetables, corn, bread, Offences, 

flour, or niillv exi)osed for sale, or deposited in any place for the 
purpose of sale or of preparation for sale, and intended for the food 
of man (h), 

79 . If on such inspection and exaininatioil the medical officer Seizure of 
or insi)ector js of oj)inion that the article in question is diseased, or 
unsound, or unwholesome, or unlit for the food of man, he may 
seize (c) and carry away the article in order to have it dealt witii 
l)y a justice (d). It is not necessary that there should he any 
summons or notice to the owner of the article before seizure (r), and 
the article seized must be taben lieforc a justice w’ith all reasonable 

{t) S(*o note (i) on p IJA, 

(u) In A/ont/t/ V Lt<uh (ISSO), 41 J. P. 4^9, a o.iso at I'or^snionth 
So^'sioiiR, the reconL'i hold that the Pnhlic Health Act, LS7A (.58 & .'19 Vu‘t. 
c. .h)), BR. 116 — 119, a]>])li(*d to hvo as well as dead animals, in regard to 
foreign meat, and in lelalion to di^tn<'tB within (?ustomH the Pnlilic 

Iloaltli Acts AnicMidnuMit Act, LS90 (5.‘> A al A''ict c. r>9), fl. 28 (2). is now etlVc'tivo, 
whether a(lo]»t*'d or not, hy vntue of the J^ihhc Ilealtli (Foreign Moat) 
lie^ Illations, 1908 (Statutory Ihiles and Orders, 1908, p. 79), jut VlTl i2:, 
made under the PuhlK; Health (R(‘giilatinns as to Food) Act., 1907 (7 Edw. 7, 
c. 02) ; Ben p. 44, jmf, 

(«) As to what “giinie” inchidcw, see Oaine Act, 1831 (1 2 AVill 4, e. 32\ 

fl. 2, and title Game, pp. 208, 209, ]u,st, 

(6) rublio Health Act, 1875 (3(S ^ 39 Viet c. 55), s. 116. S ihi or intention 
to sell is essential in an offenoo under the Public Health Ads; a man who 
has unwholesome LumI in his possession, inhuidcd to be iiPcd ns food [)y him 
and his family and Borvants, is not within the scope of those Acts {Jtcndell y, 

Jlcmingivat! (1898), 14 T li. li.456) The Public Health Act, 1875 (38 & .39 V^ict. 
c. 55), B. 116, creates only two offenceH, expoBing and depositing nVInte v. 

Jledfern 5 (b 11. H 15) It will be seen th.it whore tlio Ihiblic Health 

Acts Amendment Act, 1890 (53 <Sr 54 Viet. c. 59), has not heeu adopted a iij;ht 
to iTi‘^poct rind oxaiiiiiie is not given if tbh article in question has been actu.illy 
“Bold,** that^is, presumahl}'-, if the ])ro])ortvin the article has passed to the pur- 
chaser. It \vnR pr/d>al>ly in oon.sequeiice of a decision that a hiitohei couhhnot 
bo made liable uifdor tlio Public ^Health Act, 1875 (38 & 39 Vict. c. 55), in 
respect of meat that hud been taken homo by a purchaser that the amendment 
was made hv the Pubhe Health Acts Amendment Act, 1890 (53. & 54 Vict. 
c. 59) (see Vinter v. Jhnd (1882), 10 Q. JL 1>. 63). It is not deaf what is the 
exact moaning to bo put upon fho expression ** sold,** but it is submitted that it 
extends the right to inspect and examine to any ai tide that has been sold to a 
purchaser, whether it has or has not passed into the actual^ or conalructive 
possession of the purchaser. 

(c) To constitute soizuro, there must be Roraothing more than a mere taking 

possession of the article, it must ho a taking otherwuso than un the invitation of 
the owner; where an owner draws the attention of an insiicctor to certain 
goods as being unsound there cannot be a Roiznre of the goods ko far as that 
person is concerned ; posseRsion by permission is not seizure (see Vinter y, Hindis 
supra; R. v. Reiints, [1894] 2 Ct. B. 458, C. 0. R.). ^ 

(d) Public Health Act, 1875 (38 39 Vict. c. 55), s. 116. An assistant may 

seize and carry away the article by the direction of the medical officer or 
iiiRpoctor, The Public Health Act, 1875 1 38 & 39 Vict. c. 55), authorises seizuro 
only when and at the time that the artide is exposed etc. for sale ; tho I’libllc 
Ilealth Acts Amendment Act, 1890 (53 & 54 Vict. c. 69), extends the power iif 
seizuro to an article that has actually been sold (compare Vinter y. Fftnd, supra, 
and WilUamfi v. Nailnih Hanitary Auih(ynty (1882), Ttwej, 7th Hecomber, with 
Firth ¥. McPhmL, [1905] 2 K V 300, and R, y. DennU, supra; and see note (5), 
supra) • 

(e) JVhite V. Redfem, supra. 
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speed, not necessarily on the day of seizure, but as soon thereafter 
as is practicable in the particular circumstances (/). 

80. When an article of food so seized is brought before a 
justice, either in or out of court, and it appears to him to be 
diseased, or unsound, or unwholesome, or unlit for the food of man, 
he must condemn it, ^ and order it to be destroyed or so disposed of 
as to prevent it from"^ being exposed for sale or used for the food of 
man(^). The justice is required only to inspect tlie article; and 
unless he thinks fit he need not hear the owner or any other person, 
nor receive any evidence tendered in defence of the soundness etc. of 
the article (/i). He cannot at this stage inquire whether it was 
intended for the food of man, or was sold or exposed for sale, or 
deposited in any place for the pnrj)Orie of sale(i). 

In a town or district where the Act of 1890 has been adopted (j) a 
justice may condemn any article of food if satisfied, on complaint 
being made to him, that such article is diseased, unsound, unwhole- 
some, or unfit for the food of man, although the same has not been 
seized in manner above stated (/j). 

81. Any obstruction of a medical officer, or inspector, or his 
assistant, when carrying out his duties, may be punished on 
summary conviction by a penalty not exceeding £5 (/). 

82. When an article of food has been condemned by a justice, 
the person to whom it belongs or did l)elong (m) at the time of sale or 
exposure for sale, or in whose possession or on w’hose premises it was 


(/) Whore meat was poized at 8 10 p m andcondciunodby tlio justice at 10.15 
next morning, it was hold th.it there had not been unioasonable delay (^/jurfon 
V. Bradley (1886), 51 J. P. 118) ; but whore meat was sold on a hot day in July 
and not seized and condemned until "^the next day, the court expressed an 
Opinion that the condemnation was bad( If v. Narheiik Sanitary Authority 

(188B), Times, 7lh l^ecoinber). As to the seizure and conddniiiMtion of 
tubercillous meat, see Local Government Bdard Circular, dated 7th September 
1904. 

to) PubliQ Health Act, 1875 (38 & 39 Viet, c. 65), s. 117. Whether an article 
is lit or not fit for the food of man must be a matter of opinion for the justice, 
in forming which he may bo guided by evidence if he thinks fit to hear it. In 
a case at Lincoln in 1873, l3r. Tido3% the well-known expert, stated that he 
consideied every animal killed inimediatoly before, or during, or immediately 
after parturition,* to be unfit for food (soe 37 J. P. 267). 

(A) White V. Uedfern (1879), 5 Q. B. I). 15 ; Re Eater and Birkenhead Corpora^ 
ti&n, [1893] 2 Q. B. 77, 0. A. 

ftj Thomas v. Van Os (1900), 64 J, P. 582. 

m) See note («) on p. 35, ante. 

\k) Public Health Aits Amendment Act, 1890 (63 & 54 Vict. o. 59), e. 28 (2). 

B)^Pnblic Health Act, 1875 (38 & 39 Viet, c. 55), s. 118. No power of entry 
TSpon premises js expressly given to an officer, except on a search warrant (see 
p. 39, post), but refusal of admission will constitute obstruction under this 
section, unless such admission is unreasonably demanded {Small v. Bickleu 
(1876) 39 J. P, 422). 

{m) The person to whom the article belongs, or did belong, is not necessarily 
the person who has or hud the custody of it at the time of exposure for sale 
(Blewton V. Monkcom (1888), 58 L. T. 231) ; he is the person who has or had the 
beneficial right to dispobc? of the article. The words “Indongs” anii ‘‘did 
belong ” and “ time of exposure for sale ” must be road together (Firth v. 
iJ/rPAaiE. [1905] f K. E. 300). 
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found (n), may be proceeded against summarily, either before the Sect. 2. 
justice who has ordered the article to be destroyed or disposed of^or Statutory 
before any other justices having jurisdiction in the place, and on OflFenoos. 
conviction may be fined any sum not exceeding Jb*‘20 for every 
article so condemned (o\ or may be imprisoned for a term of 
not more than three months ( p)» Proceedings for the recovery of Recovery of 
penalties can be taken only by a person aggri()vcd or by the local penaltioa. 
sanitary authority (5'). It is not essential to jjrovo that the accused 
knew that the article wag unsound or that it was upon his premises, 
since mens rea or criminal intent is not a constituent of the 
offence (r). The offence is committed if there is actual possession 
for sale as liuman food, and such possession may be by tho 
defendant's shopman or servant (s). 

83. The burden of proof that the subjoct-maltev of iLie charge Onus of 
was not intended for the food of man, 01 was not sold or exposed for 

sale or deposited for the purpose of sale or of preparation for sale, 
rests upon tlie accused person (t), who may call evidence as to the 
purpose for whicli the article was intended or deposited, or as to its 
condition at the time of seizure or condemnation (a), 

84. If a medical officer of health, or an inspector of nuisances, Scarca 
or any other officer of local authority, has reason to believe that 


(n) A ])ors()Ti in whoso posaession the article is found may ho convicted under 
tho Public 1 1 oultli Act, ] 875 (.^8 & Viot. o. 65), s. 1 1 7, thouf^h he had not expoaed 
it for sale, if there is evidence that he intended to do so (Malhnnon v. (Virr, 
[1891] 1 U. B. 48, which was followed by the Irish Kinj^’s Bent'h Division in 
(hrk Rural DistriH Vvuncil v. If a/s/j, Hame v. Desmond, [1908] 2 1. R. 
where Firth v. McPhinly [1905] 2 K. B. J500, was distinguished). It is subraittc'd 
that the Act docs not apjily to a pui chaser, but to tho person soiling or 
endeavouring to soil the article. As to what is jiossesHion, b(30 Cairns v. Linton 
(1889), 2 White, 228, and Dickson v. Litdon (1888), 2 White, 51 (Seottr^h cases) 

(o) Each exjjosuro of a piece of bad moat is a separate ulVont e (AV Unrtlcti, 

(1862), 31 L.* J. {^M. o) 202, Mellor, J., at p. 203). In proCHcdiiigs iijidci 
the Public lleal^ (Siotland) Ach 1897 (60 tVr 61 Vict. o. 3S), s. *13 (2), a 
butcher was coiivic bul of being in J^o^ses^loll of ten jnccf's of disoiisod moat, 
all portions of one aniiniil. It was held on appeal that he' was liable to a 
penalty in respect of each piece of meat {Kemi v. Jhfl, [19I0J 8 1^1)- 

(p) "Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 117. Persons aiding 
ami abetting the sale or oxposuie of unsound food may bo proceeded against 
under the Summury Jurisdiction Act, 1818(11 & 12 Viet. c. 43), s. o; but a 
veterinary suigeon who gives a certificate that meat is sound and healthy, and 
the meat is subsequently found to be unsound, cannot by reason of ncghgeiico 
in making bis exainiiiation be convicted of aiding and ubotting tlio offonoo of 
exposing the unsound meat for sale {Callow v. TilLioue (1991)), 6 1 J. P. 823). 

(5) Public Health Act, 1875 (38 & 39 Vict. c. 55), s 253. As to complaint, 
summons, penalties, and procedure generally, see the Public Health Act, 1875 
(38 & 39 Vict. c. 55), 88. 251 —253, and title Maoistraies. 

(r) lilaJcer v. Till stone, [1894] 1 Q. B. 315; Firth v McPhail, s^pra ; 
Wieland v. Butler- ilotjan (1904), 73 L. J. (K. B.) 513, 0. A. ; HMs v. 
Winchester Corporation, [1910] 2 K. B. 471, 0. A. ; and compare the Irish case 
of Re Smith and Bel Iasi Vorporatum, [1910] 2 L R. 286. 

(«) See Dickson v. LvnUm (1888), 15 Hettie (Justiciary Cases), 76. 

(C Public Health Act, 1875 (38 & 39 Vict. c. 65), s. 116; and see JVhite t. 
Medfem (1879), 5 U. B. D. 15. 

(u) Waye v. Thompson (1885), 15 Q. B. D. 342. Justices in order to convict 
must find that the article was (1) unfit for the food of man; (2) intended for 
sale; and (3) intended for the food of man {Wieland v. Butler- Hogan, supra 
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SfiOT. 2. there ib kept in any building or part of a building any of tbo articles 
Statutory encniierated above (r), or, ^vhGre the Act of 1890 has been adopted («), 
Offences, any article which is intended for sale for human food, and which is 
diseased, unsound, or unwholesome, or unfit for such purpose, he may 
complain on oath (b) to an^^ justice, who may grant a starch w'arrant 
eiiabiwg the ofRcer to enter the building, and search lor, saze, 
and carry aw'ay the suspected article, in order that it may be dealt 
w’ith by a justice. Any pei son obstructing the execution of a search 
warrant becomes liable to a jK'nalty not exceeding £‘ 20 , in addition 
to any other punishmeiii to which he may be sul)ject(c). 

Seizure iiiulei 85 . In places in which llio Towns Imiiroveniont Clauses Act, 
l^niro^meii^ 1847 (d),is ai)])lical)le, the inspector of nuisances, tlie officer of health, 
CMauserAcT,^ ur otlier ofiicer appointed for llie puipose, may at all reasonable 
1817. ’ times, and with or wntlumt assiatanls, enter and insjiect any building 

and ])lace kept or used for the sale of butcher’s meat or for slaughter- 
ing cattle, and examine wheth(*r any cattle or carcase is deposited 
there ; and if any such is found wdiich a]ipears unfit for the food of 
man ho may seize and can 3 ^ it before a justice, who must order it 
to be further examined by competent persons. If on such 
examination it is found to be unfit for the food of man ilie justice 
must order it immediately to lie destroyed or otherwise di.'^po.^ed of 
in such a way as to prevent it being ox 2 )Osed or used for the food of 
man. 

The justice may order the person to wdiom the eoiidemried animal 
or meat belongs or in whose custody’ it w’as found to pay a jienalty 
not exceeding d'lO for every animal, caivaHo, or pint of acaicase so 
found, and any iierson ohslructmg the execution of this provision 
may be fined a sum not exceeding £5(c)* 

Loral 86 . In many places the sale of unwholesome food is also 

bye-laws. regulated by local bye-law's made under the general powers con- 
’ s^erred by the Municipal Corporations Act, 1882 (J), or the Local 
Govermiient Act, 1888 (</), or under special pow^ers^ contained in a 
local Act. 

in which v. Carr, [1S‘J1] 1 Q. 1>. 48, whb dintiiignibhuil on the 

ground that there the defendant hnow that the article was unsound). 

{v) See p. 37, ajde. 

^a) See note (i) oi> p. 35, ante, 

(b) Oath inclialas afiirmation and declaration (Intoipietution Act, 1889 
(52 & 53 Viet. c. 33), s. 3). 

(c) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 119. 
ffl?) 10 & 11 Viet. c. 34. 

(c) Ibid,, 8. 131. The section only applies to flesh meat. The magistrate 
who adjiidicat-es upon the summons must bo the inagisti’ate who condemned 
the meat {R. v. Thomas (1901), 18 T. L. B. 71). 

(/J 45 & 46 Viet. c. 50, s. 23 ; and see SJnllito v. Thompson (1876), 1 
Q. B. D. 12. ^ 

{g) 51 & 52 Viet. c. 41, e. 16 (1). Bye-laws may also be made under the 
klfirkets and Pairs Clauses Act, 1847 (10 & 11 Viet. c. 14), which is incorporated 
with the Public Health Act, 1875 (38 & 39 Viet. o. 65), s, 167), but having 
legai'd to 68. 116 — 119 of the latter Act and to the I’ublic Health (London) 
Act, 1891 (64 & 65 Viet. c. 76), s. 47, the Local Government Board have 
advised that such bye-laws are unnecessary (see Memorandum of the Board, 
dated 26th July, 1877).^ Under the Markets and Pairs Clauses Actf 1847 
(10 ail Viet. o. 14), B. 15, a person who sells or exposes for sale any unwh^le- 
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87. If an article of food is seized or condemned wrongfully, Skct. 2 , 
the person aggrieved may, where the seizure purported to b(? in Statutory 
pursuance of the provisions of the Public Health Acts, 1875 and Offences. 
1890, recover compensation for any loss ho has incurred by reason coml^^a 
thereof, if he is not himself in default (/i). He will be deemed to tion.^ 
he in default if the meat was in fact unsound althouf^h he was not 
aware of the fact and could not have discovefod it by reasonab/e 
precaution (?). The person aggrieved is entitled to recover from 
the local authority full oompensation, which incliidos such damage 
as he has sustaijiod by reason of the seizure or destruction of his 
goods, or in consncpumce of unsuccessful proceedings against him 
for a })enally. Thus, ho may recover the value of the goods of which 
he has been doinuved, the taxed party and party costs he has 
incurred in defending tlie unsuccessful proceedings, costs incurred 
by him in attending ivilh wdl, nesses on the occasion of the apyilica- 
tion for condemnation, and such a sum as re])reBeiits loss of 
business owing to the wrongful seizure and condemnation. The 
extent to which he can recover tlie costs incuricd by him in 
defending liimself bf-fore the justices is doubtful (j*). 

The owner cannot refuse to take hack articles seized w’hieh the 
justice has declined to condomn (/r). 

Any dispute as to the fact of damage or as to the amount of 
compensation iniist he settled by arbitration, or, if the sum claimed 
does not exceed JLJ20, l)y a court of summary jurisdiction (1). 

soiiio laoat or provisioriH in a iiiailtet or fair is liable to a penalty not exceeding 
£0 and to foifeitiLTO of tlio meat or provisions ; see also title Makkets and 
Faies. In places where the Infectious Disease (Prevontioii) Act, 18W0 (63 & 61 
Viet. c. 34), has been adopted, the sale of milk likely to cause disease may ho 
stopped iiiider the jirovisions of that Aet; see aho pp. 03 ef nq , post; andsia 
to iirevention of infection, see title PirBLio Healtu and Local Adminihi ra- 
tion. Fur special pi uvisions as to the %alo of particular articles of food, see 
pp. 45 et ffeq., post. » 

(A) Publid Ilealth Act, 1876 (38 & 39 Viet. c. 65), e. 308. For compensation 
under the Public Health Acts,® see title Public Hkaltti and •Local 
Administkation. In Ormerod v. liochdale Corporation (1898), 02 J. P. 153, 

PinTf’E, J., at Manchester Assizes, allowed damages to be recovered against 
the def(?ndants in respect of meat which was examined, seized, iwid destroyed 
by order of the medical officer witl ion t an order of a justice, but, in yiow of 
the later decifaioii in Stanhuri/ v. Exeter Corporation^ [1905] 2 K. B. 838, it 
is difficult to accept the eailier case as good law, for it seems clear that a 
corporation is not responsible for the wrongful act of its servant acting in the 
performance of his statutory duties, over which they have no control. 

(t) Jlohba V. ]]'inche8U'r Ccr/^ora^iow, [1910] 2 X. B. 471, 0. A. 

(y) 7?c Eater and Birkenhead Corporation^ [1893] 2 Q. B. 77, 0. A.; Datie v. 

Rhmdda Urban District Council (1899), 80 L. T. 696 ; Barnett v. Ecclea Cerrpora- 
tion, [1900] 2 Q. B. 423, 0. A. ; and see flohhs v. Winchester Corporahon, 
ewpTa^ in which case the decision in WaUhaw v. Briglwme Corporation, 

t 18991 2 Q. B. 286, C. A., was questioned. lu a case under the lAildic 
lealtn (Ireland) Act, 1878 (41 & 42 Vict. c. 52), s. 274, it was held that the 
damage for which compensation can be obtained must be actionable damage, 
and does not include trade loss by reason of the publication of the condemna- 
tion proceedings before the justices (Be Smith and Belfast Corporation, [1910] 

2 I. B. 285). 

(A;) Re Eater and Birkenhead Corporation, supra. 

(1) Public Health Act, 1875 (38 & 39 Vict. o. 55), s. 308 ; and as to arbitration, 
see ihui., ss. 179 — 182; see also title Looal Government. For the law to 
the importation of articles of food and drink, see p. 43, post. 
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SacT. 2. 

StatutoiT 

Offences. 

Inspection 
and seizure 
etc. in 
London. 


Stjb-Sbgt. 2. — In Lo7\don. 

88 . In the City of LoiiJon or in any of tlie metropolitan 
boroughs a medical oflScer of health or sanitaiy inspector {m) has 
somewhat greater powers ; he may at all reasonable times enter 
any premises and inspect and examine any animal {n) intended for 
the food of man which is exposed for sale or deposited in any place 
for the purpose of sale or of preparation for sale, and any article, 
whether solid or liquid, intended for the food of man, and sold or 
exposed for sale, or deposited in any place for the purpose of sale or of 
preparation for sale (o). The power of seizure and carrying away 
and the burden of proof are similar to those alrojidy mentioned (j)). 
A justice may conJemnany animal or article which lias l)oen seized 
or is liable to be seized (q). Tbe ['crson to whom the condemned 
animal or article belongs or did belong at the time of sale, 
exposure for sale, deposit for the purpose of sale, or preparation 
for sale, or in whose pos>ses 9 ion or on w'hose premises the same \vas 
found, is lialde, on summary conviction, to a line not exceeding 
£1)0 for every animal or aiticlo : or if the article consists of 
fruit, vegetables, corn, bread or Hour, for every parcel thereof 
so condemned ; or to imprisonment for not more Uuui six months 
with or without hard labour (j-). The defendant may claim 
to be tried by jury(.s). If ho lias been convicted of a like 
offence within the previous twelve months, and the court finds 
that he committed both offences knowingly and wdlfully, the court 

(w) Afi In the api)nintment and powers of these officers, see Public Health 
(London) A (‘fc, 1891 ['A & So Viet, c, hs. 108, 107. In the City of London 
powers as to unsound fond are administered by tho Court of Common Council 
as the successors to tho ComirnssioiiorB of lowers (City of liOiidoii Sewers Act, 
1S97 feo & 01 Viet. c. cx:Kxiii.) ). Elsewhere in London tlie admiiubtration is 
vostca in the councils of tho various metropolitan boroughs (London GovernmeLit 
Act, 1899 (G2 & 63 Vict. c. 14), s, 4). ‘As to metropolitan local authorities, see 
'"title METKoroLis. 

(??) 8ee note {u) on p, 37, anfe. It will he noted that an express power of 
entry Is ;3;ivon to an officer in London; hn enn, ln)Wover, onW only in accord- 
ance with the provisions of the Public Health (London) Act, 1891 (64 tS: 65 Tict. 
c. 76), es. 115, 116, 117, 123. Soo, further, titles Metkopolis; Puiimo Health 
AND Local “Administuation. 

(o) Public Health (London) Act, 1891 (54 & 65 Vict. c. 76), s, 47 (1), The 
articles of food which maybe inspected and seized in London are practically 
similar to the ^tnicles liable to inspection and seizure under tho coml)in(‘(l 
operation of the Public Health Act, 1875 (38 & 39 Vict. c. 55), bs. 116, in, 
as extended by the Public Health Acts Amendment Act, 1890 (63 & 64 Vict! 
c. 69), 8. 28 ; see p. 36, ante, 

(p) See pp. 37, 39, ante, 

{q) Public Health (London) Act, 1891 (54 & 55 Vict. c. 76), s. 47 (2). As to 
the duty of the justice, see p. 38, ante, and Thomae v. Van Os (1900), 64 J. F. 
582.* 

(r) Public. Health (Iiondon) Act, 1891 (54. & 65 Vict. c. 76). a. 47 (2). There 
Cimnot 1)6 a conviction under this euh-eectioii unless the article was seized 
whilst m the defendant’s posaession or on his premises. If the goods are seized 
when in possession of a purchaser, the vendor should be prosecuted under 
sub-s. 3 (seep. 43, post) [miling v. PiMle (1890), 66 L, J. (a. b.) 180), A 
private ])er8on may prosecute for an offence under the Public Health (London) 
Act, 1891 (54 & 56 Vict. c. 76), s. 47 (2), and so may a sanitary inspector without 
autlLorisod to take prooeedings [OkUer v. Mmning, 
[19S6J 1 K. B, 7u9) J see, also, note (o), supra, 

{») iSummary Jurisdiction Art, 1879 (42 & 43 Vict. c. 49), s. 17 (1). • 
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may order notice of the facts to be affixed for not more than sect. 2. 
twenty-one days to any premises occiipuid by him. To obstfiuct Statutory 
the affixing? of such notice, or to remove, deface, or conceal the same, Oflfences. 
is an ofifence punishable by a fine not exceeding L*5 (t), and if the 
convicted person is the occupier of a licensed slaughter -house his 
licence may l)e cancelled (a). 

89. Where it is shown that any article liable to bo seized, found Where 

in the possession of any person, was purchased by him from another ai tide seized 
person for the food of intin, and when so purclmsed \\aM m such a l?om^^othor. 
condition as to be liable to be seized and coudenuied, the person 
who 80 sold the article is liable to be fined and imprisoned {h), 
unless he proves tliat at the time he sold it ho did not know, and 
had no reason to believe, that it was in such condition (c). A 
vendor can bo convicted under this provision only where the article 
is liable to be seized after it has got into the posbossiou of the 
purchaser (d). 

Compensalioii for improper seizure or condemnation can bo Oomppusa 
recovered oulj^ by an action for damages. tion. 

90. If a person has in his possession any article whicli is m>muriii of 
unsound or unwholesome or unfit for tlie food of man he may, by unaound 
written notice, require the sanitary authority to remove it as if it 

were trade refuse (c). 

91. In the Fort of London the regulations made under the Poitof 

Public Health (Regulations as to Food) Act, 1907 (/), apply. lioadon. 


Part IV. — Importation of Food. 

92. The importation into the United Kingdom of an adulteratec? Marked 
or impoverished article of foqd (by which is meant an article that 
has been mixed with any other substance, or has had any part of it 
abstracted, so as in either case to affect injuriously its quality, * 
substance, or nature, but not an article of food to wdiich has been 
added only preservative or colouring matter of such a nature and 
in such quantity as not to render the article injurious to health) 


I t) Public Health (London) Act, 1891 (54 & 55 Viet. c. 76), s. 47 (4), 
a) Ihi(L, B. 47 (6). 

h) As set out in s. 47 (12) ; see p. 42, ante. • 

c) Public Health (London) Act, 1891 (54 & 55 Viot. c. 76), s. 47 (il). 
d) It. V. Dennis, [1894] 2 Q. 13. 458, 0. 0. K. Nuts had been sold in bulk by 
the defendant on nn express condition that the buyer would sort the cofctents 
and destroy the unsound portion before offering tnein for sale ; the buyer did 
put aside the unsound nut^^, and drew the attention of the sanitary inspector to 
them t it was held that the vendor could not be convicted, as the unsound nuts 
were not sold for the food of man. See, also, Billing v. Prehhle (1896), 66 L. J. 

(q. b.) 180, and Orivell v. Malpas, [1906] 2 K. B. 32. ^ 

(e) Public Health (London) Act, 1891 (54 & 55 Viet. c. 76), s. 47 (8). Por the 
removal of trade reiuse, see ibid., bs. 33, 141, and title Public IIealtu and 
Local Administbation. 

(/) 7 Edw. 7, c. 32 ; see p. 44, post. 
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Regulations 
as to 

impoi tatiou 


way he wade an offence in the case of any article of food designated 
hy Order in Council, unless the same is impotted in packages or 
j-eijoptacles conspicuously marked with a name or description 
indicating that the article has been so treated (/j), 

93. The person liable is the importer (k), and the penalty on 
summary conviction is for tlie first oflonce a fine not exceeding 

for the second offence a fine not exceeding £50^ and for any 
subsequent offence a line not exceeding £100 (i), to which in certain 
cases imprisouinent may be added (A’). Proceedings for an offence 
relating to such im 2 ')ortation can. hovNCVcr, l»e undertalun only ))y 
the Commissioners of Customs (Z), who may take samples and 
procure their analysis by the xmiicii^al chemist of the Covornmeiit 
laboratories (-m), whoso certificate of the result of tlie analysis will be 
Bullicieiit evidence of the facts stated therein, unless the defendant 
requires the person who made the analysis to be called as a 
witness (u). 

94. The Local Government Board may make regulations for 
the ^U’evention of danger to public health arising fiom tlie imj^orta- 
tioi], preparation, storage, and distribution of articles of food or 
drink (other than drugs or water) intended for sale for liuman con- 
sumption. Such regulations may provide for the examination and 
taking of samjiles, and may Rpply> with resjiect to any matters 
dealt with by the regulations, auy provision in an Act of Parlia- 
ment. dealing with the like matters, with the ui'cesbary modifica- 
tions and adaptations. P'or the pin poses of such regulations 
articles commonly used for the food or drink of man will he deemed 
to be intended for sale for human consumption unless the contrary 
is proved (o). 


(y) Side of Food and Diugs Act, 1899 (62 & Gli Vut. c. ol), B. 1*(1) (d), (7). 
No in Council has yet been made o?tPrci>in" this po^wer. For siiuil-ir 

provieioiisasTiS-She iinjioitktnm of butter, raargariue, iiiargariue cheese, ludk, 

and cream, see . . 

• '^leseion “iinpoiter, seep. G, ante. 


Ui) Fordit^iitionof tho'exm - p ..oTr ^ wi\ 

(0 Sale of Food and l)iuga Act, ^ 

600 p. ;^3, ante\ 

(/; bale of luiod and Drugs Act, 1899 (62 & (?! 
ellert as xf it w«e pait of the Custunis Consolidat 
c. 30), as to which see title Kevenitr. 


Ah’ct. c. 51), s. 1 (2). S. 1 has 
' Act, 1876 (39 & 40 Vict. 


\Cl; 


(5^ 


f«) Asti Guvonunentlaboiatoiies, 8oep. sa, o«^f ^ fi\ fA\ 

As f ® i I'ood and Drugs Act, 1899 (82 & Vict. c. 51) s ^ 1 ' 

As to the form of the ceitificate, see J'rot v. Findlay (19091 1 ?;' 7 » 

(o) j^hhe Ilealth (^Eegulations as to Food) Act 1907 (7 Fdw 7 a V 

the provisions of the &-,le of iCd ®PId“* P«>- 

Stetuto^y Ru\os and o3S 19^9 

.irciflar letter of Local (lOverament Boaid, 30th September, 1909) ' ‘ ^ ‘ 
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95. In the intereata of the revenue the importation of certain past IV. 
articles is either forbidden altogether, c.g., extracts, essences, ‘or Imifortation 
other concentrations of malt, coffee, chicory, or tea, or only per- of Food. 

roitted in manner prisscribed by the Customa Acts or Eegulations, ProhibitTon, 
e.ff., siiirits and wines (j;). 


Part V. — Particular Articles of FoodC'/). 

Sect. 1 . — Bcrr. 

96 . The Bale of beer, besides being within the o[)eration of the Pefiniiion 
Sale of Food and Dings Acts, is regulated in the iiitei'esfcs of the 
revenue by various Acts relating thereto (?’), and for tliat purpose 

the term “beer” includes ale, porter, spruce beer, black beer, and 
any other description of beer and any liquor wliich is made or sold 
as a description of beer or as a substitute for beer, and which on 
analysis of a Bam[)le thereof at any time is found to contain more 
than 2 per cent, of proof si)irjt (a). 

97 . A brewer of beer for sale must not adulterate beer nor add Aduiiciatioa 
anything thereto (except finings for the puri)ose of clarification, or (id^y^^ewei 
other matter or thing sanctioned by the Commissioners of Inland 
Revenue) before the same is delivered for consumption. Any beer 

found to be adulterated or mixed, except as aforesaid, in the 
possession of a brewer of beer for sale must be forfeited, and the 
brewer incurs a penalty of £50(/>). A similar prohibition and penalty 
attaches to a dealer in or retailer of beer, with the addition that he 
must not dilute beer(6'). The use of saccharine, glucose, or invert 
sugar and sucramine in the mannjacture and preparation for sale 
of beer is prohibited (cZ). 


( p) ISee Customs Cousolidation Act, 1876 (39 & 40 Yict. c. 3t3}, s. 412, and titlo 
Hevenue. 

( 7 ) Except where otherwise expressly iudicated, the art icles of food deaU with 
in this part come within the 8 co])e of the Sale of Food and Drugs Acts, and also 
within the ordinary laws relating to the sale of unwholesomo food (see pp. 0 
tt seq, and pp. 3d et seq., ante). They aio, in addition, allt^ctcd by spet'ial 
statutory provisions, which will now be considered. For restrictions afft^ling 
particular trades, generally, see titles Factories and Shops, Vol. XIA^., 
l)p 433 et 6cq. ; FisHl^ilEs, Vol. XIV., pp. d69 ct m/. ; Game, pj). 254 et sc/., 
post; Intoxicating Liquoks; Fuijlig Dealth and Local Auministkation ; 
Tbade and Trade Unions. 

See title Eevenue. 


(a) Inland Eevenue Act, 1880 (43 & 44 Vict. 0 . 20 ), s. 2 , as extended by the 
Customs and Inland Eovouue Act, 1885 (48 & 49 Vict. c. 51), 8 . 4. 

beer ” haa been held to he beer within this definition {llowartit v. Minm (J 8 .s(j), 
61 J. P. 7, in which Leahy. Minns (1883), 47 J. P. 198, was doubted). 

(b) Customs and Inland Eevenue Act, isSo (48 & 49 Vict. c. 51), s. S (Ij. 

(c) I bid., 8 . 8 ( 2 ). The Act does not, however, prevent the salo to a cuhtomci 
by a publican of a ^lass of mixed beer — “ half and half.*’ It is directed against 
the manipulation ol large quantities of beer in the publican’s collar, and not 
against the mixing of small quantities in a glass in the customer’s pro&ence (per 
HUDDaKSTON, E., in Crofts v. Taylor (1887), 19 Q. B. D. 02 - 1 ) 

(d) Treasury Orders made under the Customs and Inland ltO\ on ue Act, 1888 
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Sjbot. 1. 98. If a licensed beer seller is convicted of adulterating beer 

Beer. the conviction must be entered on the register of licences (<?). 


Sect. 2. — Bread. 

99. In addition to the general Jaws relating to adulteration (/) 
and the sale of unwholesome food (j), two statutes, known as the 
Bread Acts, 1822 ai\d 188G Qi), relate specially to the preparation 
and sale of bread, the first apj) lying within the City of London and 
the liberties thereof, within the w^eekly Bills of Mortality (?), and 
within ten miles of the Eoyal Exchange, while the second applies 
beyond those limits. The provisioms of the two Acts are Lo a large 
extent identical; the few points of dilTerence will be indicated in 
the following paragraphs. They apply only to persons wdio make 
or sell bread in the way of trade and to their servants (/j). 

100. No master or mistress, journeyman, or other person 

Beiiing'on exercising or employed in the trade or calling of a baker may make 
Sunday. bread, rolls, or cakes of any sort or kind on a Sunday ; 

and such iiersons may not after 1.80 p.m. on Sunday sell or expose for 
sale, nor permit nor suffer to be sold or exposed for sale, any bread, 
rolls, or cakes of any sort or kind, nor bake nor deliver, nor permit 
nor suffer to be baked or delivered, any meat, pudding, pie, tart, or 
victuals, nor in any other manner exercise the trade or calling of a 
baker or be engaged or employed in the business or occupation 
thereof, except so far as may be necessary in setting and superin- 
tending the sponge (/) to prepaie tho bread or dough for the 
following day's baking. A baker may, however, deliver bakings to his 
customers on Sunday up to 1.80 p.m. A conviction for transgressing 
these regulations must take place within six days from the 
commission of the offence, and tho penalty varies from lOg. to 
40s,, according to whether it is first, second, or third, or siibsc- 
'.^quent offence. In default of payment and of sufficient distress 
the, offender may be imprisoned, with or without hard ’labour, for 
periods varying from seven days to o^e month, unless the whole of 


(ii.) by beei 


Application 
of Acts. 

The Bread 
Acts. 


(51 & 62 ¥ict. c. 8), s, 5, and dated May, 1888, lOth October, lt)01, and 
7th December, 1901. 

(e) Licensing Act, 1874 (37 & 38 Viet. c. 49), s. 14 ; Licensing Act, 1902 
(2 Edw. 7, 0 . 28), 6. 9, now repealed by the Licensing (Consolidation) Act, 
1910 (10 Edw. 7 & 1 Geo. 6, c. 24), and re-enacted by xhid.f b. 50 (2) ; see title 
Intoxicating Liquors. 
r/) See pp. 5 — 34, ante. 

(v) See lip. 35 — 43, oi/fe; see, also, title Factories and Shops, Vol. XIV., 
pp. 458 et seq.y as to bakehouses and use of undergmund premises for baking 
purposes 

{h) 3 Geo. 4, 0 . cvi. (^which applies to Ijondon), and 6 & 7 Will. 4, c. 37, in 
thisiitlo together usually referred to as “the Broad Acts.” The stipendiary 
magistrate at East Uam held that the London Act applied to wholesale as well 
us retail transactions (see R. v. Apostle^' Bread Co. (1907), 42 L J. 651). 

The Bills of Mortality were weekly returns of deaths issued in the 
parishes of the City of London and in certain adjacent parishes in Middlesex 
and Surrey. They were discontinued in 1842, 

[k) The Bread Acts do not apply to broad baked in a private house for private 
consumption, or made otherwise than for sale. 

J /) The word “sponge,” used in connection with baking, means the* dough 
•re it is kneaded and formed, when full of globules of carbonic acid gas 
generated by the yeast or leaver • 
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iha penalty, costa, and expenses he sooner paid(m). Anyone may 
institute a prosecution, as the restrictions imposed hy the Sunday Bread. 
Observation Prosecution Act, 1871 (w), do not ap 2 )]y to cases under 
the Bread Acts (o). 

101. A baker may make, and a seller of bread may sell or offer Componeni 
for sale, bread made of flour or meal of wheat, barley, rye, oats, parts of 
buckwheat, Indian corn, peas, beans, rice, or potatoes ; with common 
salt, pure water, eggs, milk, barm, leaven, potato, or other yeast, 
and mixed in such pro'^iortions as he thinks fit(p). He is nob 
allowed to use any other ingredient whatsoever, and if ho 
knowingly (q) uses any but the above-named ingredients, he, or any 
journeyman or servant offending, is liable to a penalty not exceed- 
ing 1^10, and in default of 2 )ayment to imprisoninent (?•). The 
justices may also order the offender’s name, place of abode, ami 
offence to be advertised in a local news 2 )apor, and may defray tha 
expense of such 2 ')ublication out of the 2^onalty (s). 

(tti) Broad Act (IjoiuIou), 1822 (3 Geo. 4, c. cvj ), a. 10; Bieinl Art, 1836 
(6 & 7 Will. 4, c. 37), s 11. The hour 1.30 p.m. must ho ascoitainod accurding 
to Greonwich tiriio (Stiitutoa (Doluiition of Time) Act, 1880 (43 & 44 Viot. o. 91) ; 
and Boe title Time. 

(n) 34 & 3d Yict c. 87, e. 1. 

(o) E. V. Afeadf [1902] 2 IC.B. 212. For re-strictions against tradinji^ on Sundays, 
see, further, title Time Baking ^mddings, pios, and such like things, for 
dinner on iSunday, is not an oftcTico against the Sunday’* Observance Act, 1677 
(29 Oar. 2, c. 7) ; but baking broad in the ordinary course of business is (i?, v, 

Younf/fr (1793), 6 Term Bop. 449 ; JL v. 6b.c (1759), 2 Burr. 785). A baker can 
commit but one offence on the same day by exercising his ordinary calling on 
a vSunday contrary to the iSunday Ob'^orvance Act, 1677 (29 Car. 2, c. 7), and in 
a case where a baker had lioon convicted under that Act on four charges of 
selling hot rolls on one Sunday, it was hold that only the first conviction was 
legal (LVc/7?5 v. Dvrder (1777), 2 Coaht). 640; 1 Smith, L. 0., 11th ed., 651). 

(p) Bread Act (Loudon), 1822 (3 Geo. 4,c. cvi.), s. 2 ; Bread Act, 18;h) [6 & 7 
Will. 4, 0. 37), 8. 2. Mixing alum willi’broad was at one time specially inter- 
dicted by stat. (179()) 30 Goo. 3, o. 22, s. 3, repealed by the Statute jjaw* 

Eevision Act, 1861 (24 & *25 Vici. c. 101), and is now inferentially forbidden 
by the above-mentioned seo.tioiis Jf the Bread Acts. As the addition ol^ alum, 
by covering tbo use of iiiforior flour, may constitute a fraud on the purchaser, 
a prosecution will also lie under the vSale of Food and Drugs Act, 1875 (38 & 

39 Viet. c. 63), s. 6; and, if evidence is available that the alum has been added 
in such quantities as to he injurious to health, proceedings may be taken under 
8. 3 of that Act. An indictment will lie at common law for mixing alum with 
bread bo as to make it noxious, though, as in the case of a prosecution under 
the Bread Acts, guilty knowledge on the of the accused is an essential 
element (72. v. DiTon (l814), 3 Al. & S. 11 ; and see 72. v. Treeve (1796), 2 East, 

P. 0. 821). 

(y) To constitute an offence under the Broad Acts, guilty knowledge must be 
shown [Core v. Jaraes (1871), L. B. 7 Q. B. 135). 

(r) Bread Act (London), 1822 (3 Geo. 4, c. cvi.), s. 10 ; Bread Act, 1836 
(6 & 7 Will. 4, c. 37), s. 8; boo Core v. Jame.^, supra, per HannEN, jj,, at 
p. 138: “The meaning of s. 8 is that if the baker knowingly uses any foi- 
bidden ingredient ho is liable to a penalty, and if bis servant knowingly uses 
it the baker is responsible ; but where there is an utter absence of knowledge, 
botii upon the part of master and servant, it cannot bo said that either of them 
uses the ingredient, for he does not know that it exists.’’ 

(fl) Bread Act (London), 1822 (3 Geo. 4, c. cvi.)i b, 10 ; Bread Act, 1836 
(6 & 7 Will. 4, c. 37), s. 8. As to advertising names of offenders, compare the 
Adulteration of Seeds Act, 1869 (32 & 33 Yict. c. 112), s. 3 ; AVeiehts and 
Measures Act, 1889 (52 & 63 Yict. o, 21), s, 14 ; Public Health i:Londou)*Aot, 

18^1 (64 & 56 Yict. 0 . 76), s. 47 (4) ; see also title WaauenTS and MEASimES. 
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102. It is also an offence punishable by a penalty not epeedin<; 
X20 for any person to put into any corn, meal, or flour intended 
for sale any foreign ingredient or mixture, or knowingly to 
sell or offer or expose for sale, either separately or mixed, any meal 
or flour of one sort of corn or grain as the meal or flour of any other 
sort of corn or grain (t), 

103. Justices may by warrant authorise a scarcli, at reasonable 
times in the daytime, on the premises of any miller, mealman, 
baker, or other person who shall grind 'grain, or dress or bolt 
meal or flour, or make bread for reward or sale, for the purpose of 
discovering and seizing any a<lulteraied meal, flour, dough, or bread, 
or any mixture or ingredient intended to bo used for the adulteration 
thereof. Any material seized is to be carried to the nearest resident 
justice with all convenient speed, and if the justice condemns it he 
may order the material to be disposed of as he thinks proper (a). 
An offender may be fined any sum not exceeding i'lO for the fiist 
offence, with further penalties in case of a second or subsequent 
offence, and imprisonment in default of payment ; and his name, 
place of abode, and occupation may bo advertised in a local nesvs- 
paper (h). To obstiruct any such search or seizure is also an offence 
punishable on conviction by a penalty not exceeding 

104. In addition to the statutory offence, a baker who sells 
bread containing noxious or unwholesome materials is guilty of an 
indictable misdemeanour at common law (d), for there is an infer- 
ence on the sale of bread, as of all food, that it is intended to be 
eaten by man (e). This inference may, of course, bo rebutted by 
evidence that the bread was sold or delivered for some other 
purpose. The addition of the noxious substance need not neces- 
sarily be the personal act of the baker, for he is, in this connection, 
answerable for the misdeeds of. his servant, if the servant was 
'^employed to use a material that might be dangerous (/). 

16&. Bread made for sale either w’^iolly or partially of peas or 
beans, or of any sort of corn or grain other than wheat, must l)e 
marked w'ith a large letter M in Eomaii character ; but the use of 
potato yeast in bread made of the meal or flour of wheat does not 
bring the bread within this regulation. The penalty for breach is 
a sum not exceeding 10^. for every ]>ound weight of unmarked 
bread made for sale, or sold, or exposed for sale (//). 


(0 Bread Act (London), 1822 (3 Geo. 4, c. cvi.), p. 11 ; Broad Act, 183G 
(6 & 7 Will. 4, c. 37), s. 9. Prosoctitions under the Bread Acts for adulteration 
are infrequent nowadays. 

(a) Bread Act (London), 1822 (3 Geo. 4, c. ovi.), s. 13 ; Bread Act, 183(» 
(6&?Wm.4, 0. 37), 8. 11. 

(J) Bread Act (London), 1822 (3 Goo. 4, c. cvi.), s. 14 ; Bread Act, 1836 
(6 & 7 Will. 4, c. 37), 8. 12. 

(c) Bread Act (London), 1822 (3 Goo. 4, c. cvi.), s. 15; Bread Act, IS36 
(6 & 7 Wm. 4, 0. 37), s. 13. 

(d) R, V. Treeve (1796), 2 East, P. 0. 821 ; R, v. Dixon (1814), 3 M. & S 11. 

(c) R, V. Dkson^ supra , and see p 3, ante, 

[/) R, V, Dixm^ supra. 

[h Bread Act (London), 1822 (3 Geo. 4, c. cvi.), a. 12 ; Bread Act, 183616 Sc 7 
Wut: 4 o. 37), 8. 10. 
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106 . Bakers or sellers of bread may make or offer for salo bread 
made of such weight or size as they think fit(/o, but whatever is 
the weight or size of the loaf it can be sold only hy weight (i), with 
one exception (j). Selling by weight means such a soiling as informs 
the purchaser exactly how much bread he gets for a certain price (A*). 
It is not legal to sell a 2d. loaf or a 6d. loaf by those designations 
without having regard to the weight of the loaf (Z), or to sell a 
quartern loaf as such (m). 

A baker or seller of breqd who sells or causes to be sold bread 
otherwise than by weight is liable to a penalty not exceeding 40«. 
for every such offence {u), and ho must, subject to a penalty of not 
less than 40s. and not more than £5, use the avoininj^ois weight 
of sixteen ounces to the pound (o). 

The bread must be actually weighed after baking aiul before 
sale( 7 ?). It is not obligatory upon the seller to weigh at the 
moment of sale, nor in the presence of the customer, unless reqiu'sted 
by him bo to do(g'), but if the loaf is not weighed then or shoitly 
before, as bread soon loses w^eight, there wdll bo a presumption that 
it is not being sold by weight (r). The weight of the ])artjcular loaf 
or parcel of broad sold must he asceiiained (/?), but it is sufficient to 
ascertain that the weight is above the weight professed to ho sold, 
without ascertaining the exact weight (i). The fact of a loaf being 
deficient in weight is primd fane evidence that the bread has not 
been weighed, and throws upon the seller the burden of proving 


(Ji) Bread Act (Loudon), 1822 (3 Goo. 4, c. cvi.), s. 3 ; Bread Act, 183G (G & 7 
Will. 4, c. 37), s. 3. 

(i) fbuL, 8. 4 of each Act. Tlio magis^trate at Eaf't Ham Polit'o Court held 
that the section, as regards Ijoudon, applied to wholesale as well as retail 
transactions (see B. v. Ajionfles' Bread C(f. (1907), 42 L. J. 031). As to weights 
and incasuios, gee title Wkioiits and Mf^vsuues. 

(j) See p. 51, post, 

(A) Jones V. Huslabte (18G7), L. E.. 2 Q. B. 4C0 ; London County Council v. 
Read (1899), 63 J. 775 ; Cox v. Blcines, [1902] 1 K B. 670. . * 

{1) London County Council v. Read^ supra ; and see Ilill v. Browning (1870), 
L. K. 5 Q. B. 453. 

(tw) Jones V. IluriahlCf supra. * 

(n) Bread Act (Loudon), 1822 (3 Geo. 4, c. cvi.), s. 4 ; Bread Act, 1836 (6 & 7 
Will. 4, c. 37), 8. 4. 

(o) 8. 5 of each Act. The penalty for a first offence may he rodu(‘od 
iiiidor the Summary Jurisdiction Act, 1879 (42 & 43 Viet. c. 49),. s. 4 ; see title 
MagistkATES. As to weights generally, see title Weiouts and AIeasukes. 

( p) Jones V. Huxtalle, supra; Williams v. Deqgan (1867), 16 L. T. 492 ; fhll 
V. Browning^ aup7'a ; Maitinson v. BtngJey 72 J. P. 346; and compare 

the Irish case of Slater v. Brewsters, [1905] 2 I. R. 258. It is not sufticiont 
to weigh the dough before baking, and make an allowance for shrinkage or 
evaporation ; what must be weighed is bread, not dough. 

a R. V. Kennett (1869), L. li. 4 Q. B. 565 ; and see Cox v. Bleines, sufra, 
ord Alvehstone, C.J., at p, 673. 

S Jones V. Iluxtahle, supra. 

Welch V. Cutler (1905), 69 J. P. 149. In this case 2-lb. loaves had I)oen 
weighed throe at a time, and it was proved that each batch weighed 6 lbs. 
One of the loaves was found after sale to be half an ounce deficient. It was 
held that the weighing was not sufficient. 

{t) Cox V. Bleines, supra ; Bridye v. Passman (1903), 68 J. P. 129 ; IJoughtonY, 
Buxton (^907), 24 T. L. E. 200.' The Acts are not meant to prevent people 
getting overweight [BlacJcledge ifc Sons, Ltd . v. Bolshaw (1908), 72 J. P. 383). * 
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that tbe bread was in fact weighed (a). The weighing must be made 
ki view of the sale of the bread as of a particular weight : it is not 
suQiciciit, for instance, to weigh a loaf to see that it weighs at least 
If lbs., and then to sell it as a 2-lb. loaf (6). 

107. Every baker or seller of bread must provide in a conspicuous 
part of his shop, on or near the counter, a beam and scales with 
proper weights, or 'other sufficient balance, in order that all bread 
there sold may be weighed in the presence of the purchaser (c). As 
the Bread Acts do not impose any penalty for an infringement of 
this provision, a neglect in lliis respect can only be punislaed as an 
indictable misdenioanour, and not summarily (d). 

Using false weighing instruments may be punishable by a fine 
not exceeding i'5 (e). 

108. Every baker or seller of bread, and every journeyman, 
servant, or other person employed by such baker or seller of bread, 
who shall convey or carry out bread for sale in and from any cart 
or otlier carriage (/), must be provided with and constantly carry in 
such cart or other carriage a correct weighing instrument («/), in 
order that all bread sold by him may be weighed in the presence of 
the purchaser, if the purchaser requests that the bread shall be so 
weighed. If this requiioinent is neglected, or if the weights are 
deficient, or if there is a refusal to weigh the bread on request made 
by or on behalf of the purchaser, the baker or seller of bread 
’uill be liable to a penalty not exceeding £5 for every offence (Z/). 


(fj) Mitfon V. Tnlcp (1860), 20 L. T. 5G3 ; li, v. Kcnndt (1869), L. R. 4 Q. B. 
GGo. 

(M Eva7i8 V. J(y)iC8 (1908), 72 J. P. 481. 

(cj Bread Act (Ijonilon), 1822 (3 CJeo. 4, o. cvi.), s. 8; Broad Act, 1836 (0 & 7 
Will. 4, c. 37), 8. 6. 

(f^/) R. V. Smith (1894), 58 J. P. 445; see also Tyler y. Aert'jmn (1908), 72 
J. P. (Journal) 307, a caae boforo justices. But compare R. v. Kingly (1861), 
1.5 «I. P. 65, where it was held that the«penalty imposed by the Bread Act, 
1S36 (6 & 7 Will. 4, 0. 37), 8. 7 (nee note (Ai), tiifra), might be applied to an 
oO'ouco ag.'iinst s. 6 of the same Act for refusing to weigh in the presence 
of tlio cufllpnicr. 

(f) Bread Act (London), 1822 (3 Goo. 4, o. cvi.), b. 8 ; Bread Act, 1836 (6 & 7 
Will. 4, c. 37), 8. 6. rroRccutions may also bo instituted under the Acts relating 
to weights and measuros ; see title Weights and MEASUiUfiS. 

(/) in the Broad Act (LondouV 1822 (3 Goo. 4, o. cvi.J, which applies only 
to the metropoliH (see p. 46, a«^e;, the cart or other carriage aimed at by this 
provision is specially limited to those drawn by a horse, mule, or ass *' j so, 
in London, sale from a handonrt, tricycle cart, or motor car will not be within 
the obligation as to cuiTying scales and weights. 

{g) The expression weighing instrument ” inidudes scales, with the weights 
belonging thereto, scale-beams, balances, spring balances, steelyanls, weighing 
mrtrhines, and other instruments for weighing (Weights and Measures Act, 
1889 (52 & 53 Yict. c. 21), s. 35); and see Weight® and Measures Act, 1904 
(4 Edw. 7, c. 28), B. 16), and title Weights and Measukeb. 

(A) Bread Act U.ondon), 1822 (3 Goo. 4, c. cvi.), ». 9 ; Bread Act, 1836 
6 A 7 Will. 4, c. 37), s. 7 ; as amended by the Weights and Measures Act, 1889 
^62 & 63 Viot. c. 21), s. 32, and the Weights and Measures Act, 1904 (4 Bdw. 7, 
c. 28), 8. 11. The amendment made by the Weights and Measures Act, 1889 
(62 & 63 Viet. c. 21), s. 32, only applies to a refusal to weigh on request 
(Copeland v. Welker (1891), 66 J, P. 809). The sections do not apply to delivery 
byladcet (MoMnsmv. Cliff {im), 1 Ex. D. 294, per Dbnmak, J., at 5. 298. 
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The master, and not the servant, is liable under this provision, 
which does not relieve the baker or seller of broad from his duty t9 
sell by weight, and actually to w^eigh the bread before Bale(i), the 
object of the provision being to ensure that there may be a second 
weighing on delivery to the purchaser, if it is required by him. 

If bread has been actually purchased at the baker’s or seller's 
shop, and the loaves are weighed in the cuatoiper’s presence and 
appropriated to the contract, and then, at the customer’s request 
and to oblige him, sent in a cart to his house, it is not necessary 
that the cart should be provided with a weighing insiruinent (/i). 

But if the sale is not completed at the shop, as where a baker 
receives an order for bread, which he selects and weighs in the 
shop, and then sends out in a cart to the customer, the cart must 
carry the necessary scales and w'eights, as tlie object of the enact- 
ment is that the customer shall be alTorded an oxH^^'-rtauity of 
seeing the bread weighed (/). 

109 . The only exception to the rule requiring bread to be sold 
by weight and not by denojniuation or value, is that a baker or 
seller of broad may sell bread usually sold under the denomination 
of French or fancy bread or rolls, without previously weighing 
it (?n). The word “ usually ” relates to the time of sale and not to 
the date of the passing of the Act (;//). 


Brajmwell, 13., in this case, discuseed the effect of tho Bicad Act. 183(5 (G & 
7 Will. 4, 0 . 37k P3. 6, 7 : he said that the Bread Act, 183G (6 & 7 Will. 4, c. 37), 
«. (5, relates to oakera who keep shops, the earliei part of s. 7 relates to liawkois 
only, and tho penal pai*t of s. 7 applies to offences under both hs G and 7. But 
compare li. v. S 7 niih (1894), 68 J. 1\ 445, where it was held that the Broad Act 
(London), 1822 (3 Geo. 4, o. c\i.), s. 9, could not bo extended to provide a 
penalty for an offence undor s. S of that Act; and see p. 50, ante, imd II, v. 
Ktnqsby (1851), 15 J. P. G.j, cited in note (d) thei'eon 

(t) See p. 49, ante. • 

QS) Darnel v. }VhifJield (1885), 15 <1. B. I). 408. The broad is not thou caiTiod 
out or delivered by the vendor as “such baker or seller of hiead” ; the sgilo 
and appropriation lias taken place at the shop, and the suhseiiueiit dehv'iiy is 
mcroly a matter of favour to a cusioinor. 

(/) Robinson v. Chff (1876), 1 Ex. 11. 294; liidijivay v. Ward HScSl), 14 
Q. B. D. 110. In the earlier case Bramwell, B., said, at p. 297, that no baker 
oould safely deliver even one loaf without being provided with weights and 
scales at the time of delivery, even though the loaf had been weighed at tho 
time of sale* 

(m) Bread Act (London), 1822 (3 Geo. 4, c. cvi.), s. 4; Bmad Act, 183G 

S 6 & 7 Will. 4, 0. 37), s. 4. Any bread now or hereafter usually denominated 
^krenoh or fancy broad or rolls is within the exception, whether it was so 
known and sold in 1822 or 1836 respectivoly or not. On the other hand, tho 
exception does not include bread, which, though usually sold as fancy bread at 
the date of the passing of either Act, does not at the time of the alleged offence 
come within that designation (i2. v. Wood (1869), L. E. 4 Q, E. 659). There 
has been some doubt felt as to what is the exact position of the law on'*tho 
construction of the word ** usually ” in the Bread. Acte, but a careful considoia- 
tion of the reported cases supports the proposition given in the text. R. v. 
Wood^ Buproj is an express decision that the pro^r test is what is known as 
fancy broad at the time of the transaction wmich is called in question. 
Hannen, j., however, delivered a strong dissenting judgment (ibid., at p. 663). 
in which he expiessed the, perhaps, more logical view that tho exception 
related only to bread usually sold as fancy bread etc. at the time of the passing 
of the Act and in the subsequent case of Aerated Bread Co. v. Oregg (187j3), 
L. E^8 Q. B. 365, Blackburn and ArohibaiJ), JJ., distinctly e^pvcHsed their 
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To come within the exception, the bread must be something? that 
is not onlinary bread ; it must be an article eitlier of exceptional 
quality or of a different shape and appearance from ordinary bread, 
and must be of such a nature that a purchaser can see at a glance 
tliat it is not the ordinary loaf of commerce (if)- 

When, however, a customer asks for bread by wei;j:ht the baker is 
bound to sell by weight, whether the broad is ordinary or French 
or fancy bread (o)/ 

110. A person resisting or making forcible opposition against 
any person employed in the due execution of either of th(3 
Bread Acts is liable to a penalty not exceeding £'10 for every 
offence (p). All 2 )enaltie 8 under the Acds may be levied by distress, 
with imprisonment in default for not more than one calendar month, 
with or without hard labour, unless otherwise directed by the Acts, 
or until the money be sooner paid (q). Half of any penalty may be 
given to the informer or person suing for and recovering the same (r), 
and the other half (or the whole if there be no informer) goes to the 
relief of the county or borough rate, as the case may be (.?). 

No person may be convicted under the Acts unless the com- 
jdaint is made within forty-eight hours after the commission 
of the offence, or within such reasonable time as to the justice or 
justices shall seem lit, except in cases of perjury (0, and no person 


concurrenoo with this view: Jl. v. Hood (ISiJjO, L. R 4 Q, Ji. 659, wjib nut, 
howev<‘r, overruled, and not exj)icsRly diRscnted iruin, tho i)oiiit decided in that 
case not coming directly in quobtion, and it must llierefure bo legaided as 
expre.^sing the existing law on tho point ; buo the judgment of Wulls, J., in 
I", r. liread Co. v. Stuhhs (189S), CO J. V. 424. 

(n) See Ahated Bread Co. v. Grv<jg (18Rq, L. B. 8 Q. B. 366. Loaves made 
of tno same material as ordinary biead but baked sejniiately, and not in a 
batch, are ni>t Rreuch or fanc}^ broad, nor dues tho fact that tho bread is 
made an imiiroved process or ,with yoaat of a suiierior quality ( V. V. 
Dread Co. v. ASYa6/).s, su^a'a) make the loaf fancy bread, it must bo something 
which to the eye is distinctly different from, and not liable to be confounded 
withj ordinal y household bread by those who do not know the intricacies of the 
trade (r/ud., Wills, J., at p. 425) In givinjj judgment in Aeiattd Bnad 
Co. V. Ureyg, supra^ QiJAii^, J.,Baid that the bread intended to be excepted from 
the neccs.fity of weighing was bread made in small quantities in small shapes, 
either long’ rolls or round rolls or “ crcbcents ; see also Bailey v. Barshy, [1001^] 
2 K. B. 610, whore it was held that it was not essential that tho bread should 


diifcr iu quality fiom ordinary bread, if ^old in a shapo and size unmistakably 
different from, an ordinary loaf The object of the Broad Acts w^as to lilierato 
the trade from the restrictions of the now repealed Assize Act (date uncertuiii), 
and to leave the baker at liberty to make bread of any size and shape he pleases! 
and to charge his own price for it. But in order to protect the customer from 
imposition the Bread Acts require the baker to sell by weight. He cannot sell 
at so much per loaf ; he must sell at so much per iiouiid, and the customer is to 
have so many pounds of bioad, unless he chooses to have an article of excop- 
tioaal quality, something that is not ordinary bread; and if ho buys that, the 
baker is at libertj to soil it without reference to its weight {It. v. wood, svpra, 
per Lusii, J., at p. 562). 

fo) It. V. AeTineW a8G8), L. 11. 4 Q. B. 665. 

(«) Bread Act (London), 1822 (3 Goo. 4, c. cvi.), s. 18; Bicad Act, 1836 
(6 & 7 WiU. 4, 0 . 37), a. 16. 

{q) I hid., s. 19 and s. 17 respectively. 

fr) Ibid., es. 19, 32 and ss. 17, 32 respectively. 

Ibid,, 8, 32 and s. 32 respectively. * 

[t] Ibid., a. 31 and s. 31 respectively. 
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eoDvicted under either Act can be prosecuted for the same offence 
under any other law (a). . 

An appeal against a coiiviction lies to the next court of quarter 
sessions (b). 

m. If any person who makes bieadfor sale, after heinp; convicted 
of an offence under the Bread Acts and payinj^ tlie penalty, 
proves that the offence was occasioned hy or tlirongli the wilful 
act, ne^dect, or default of any journeyman or servant employed 
by him, such journeyman or servant may be ordtued to make 
immediate payment to his master of such reasonable sum of 
money, as or by way of recom]iense, as the justices may think 
proper, and in default of payment may he imprisoned with hard 
labour for any term not exceeding one calendar month (r). 

112 . No miller, mealinan, or baker may act as a justice of the 
peace in any matter arising under the Jh'ead Acts, uudei a penalty 
of A' 100, wiiich may be recovered by a common informer (J). 

113 . The Bread Acta do not appoint any particular person or 
local authority to enfoice their provisions, therefore proceedings 
thereunder must be taken hy some individual who is either an 
aggrieved person or acts as a common informer. A local authority, 
being a corporate, boily, cannot sue as common informer for a 
penalty imposed by either Act (e). 

Sect. 8. — Butter, Cheese, and Margarine. 

114 . The statutes dealing with the manufacture, importation, 

and marketing of substitutes for butter and cheese are somewhat 
complicated and inter-relating, and in order to avoid repetition 
the various provisions are grouped together in the present section, 
which deals with tho laws specially relating to butter, cheese, 
milk-hlcnded hatter, margarine, aAd margarine-cheese, and to 
premises where any of these substances are manufactuicd, or dealt 
m by w^ay of trade. ^ ^ ' 

Sub-Sect. 1. — Definitions (/). 

» 

115 . The word butter ” means the substance usually known 
as butter, made exclusively from milk or cream, or both, with or 
without salt or other preservative, and with or without the addition 
of colouring matter (g). 

116 . The term “ butter factory ’* means any premises on which 
by way of trade butter is blended, reworked, or sulijected to any 
other treatment, but not so as to cease to be butter (h). 


(a) Broad Act (London), 1822 (3 Geo. 4, o. cvi.), s. 31 ; Bread Act, 1836 (6 ffe 7 
Will. 4, c. 37), B. 31. 

(h) Ihid., B. 27 and b. 25 respectively. 

(c) Ihid., B. 15 and s. 13 respectively. 

(d) Ihid., 8 . 17 and s. 16 respectively. As to courts of Bummary jurLsdjction 
and appeals therefrom, see title Magistrates. 

(e) See St. Leonard's, Shoreditch, Guardians v. Franklin (1878), 42 J- B- T27. 
(/) For other definitions, see see pp. 5 et aeq., ante. 

(^) Margarine Act, 1887 (50 & 51 Viet. c. 29), s. 3. 

(A) Butter and Maxgaiine Act, 1907 (7 Edw. 7, c. 21), n. 1 (1) (a). 
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Sect, 8 . 117. The expression “ cheese " means the substance usually 

Btitier, .Jaiown as cheese, containing no fat derived otherwise than from 
Cheese, and milk (?). 

— 118 . The expression margarine " means any article of food, 

* Cheese.*' whether mixed with butter or not, which resembles butter and is 

‘M irganne * milk-blended butter (A). 


“ Margarine- 

chccsLi ” 


119. The expression “ margarine-cheese ** means any substance, 
whether compound or otherwise, which is prepared in imitation of 
cheese, and which contains fat not derived from milk (/). 


“ Milk- 
blended 
butter.*’ 


120. “ Milk-blended butter ” is any mixture produced by mixing 
and blending l)uLter with milk or cream other than condensed milk 
or cream (m). 

Suu-Sect. 2. — Standard of Puriti/, 


Power to 121 . The Board of Agriculture and Fisheries (?i) may, after 

make Buch inquiry as they deem necessary, make regulations for deter- 

regulations. ^vhat deficiency in any of the normal constituents of 

genuine butter or cheese, or what addition of extraneous matter 
or proportion of water, in any sample of butter or clioeso, or what 
proportion of any milk-solid other than milk-fat in any sample of 
batter or milk-blciided butter, shall for the purposes of the Sale of 
Food and Drugs Acts (u) raise a presumption, until the contrary is 
proved, that the butter, cheese, or milk-blended butter is not 
genuine or is injurious to health (p), and an analyst must have 
regard to such regulations in certifying the result of an analysis 
under those Acts ((/). 


Limits of 122. When the proportion of water in a sample of butter exceeds 

moistuie. 10 per cent., it will be presumed, until the contrary is proved, that 
the butter is not genuine by reason of tlie excessive amount of 
water therein {a). 


(i) Sale of Food and Dings Act, 1899 (62 & G3 Viet. c. 51), B. 25. 

(A') Butter and Margarmo Act, 1907 (7 EJw. 7, c. 21), a. 13 (1). In Bayley 
V. PearJfa^ Gimston, and 7'ce, Ltd. (1902), 66 J. B. 790, it was hold that a mixture 
of butter and frofth milk waa not margarine. Such a iiuxturo will now come 
within the definition of inilk-blonded butter. As t<^ the dofinitioii of margarine 
given in the now repealed portion of the Margarine Act, 1887 (50 & 51 Vict, c. 29), 
s. 3, compare»i?M7-^o« tfc Somv. Mattinson (19t>2), 66 J. P. 628, followed in Roberta 
V. Leeming 69 J. P. 417. A substance made entirely from vegetable 

f roducts in imitation of butter is '‘margarine,’* and must be sold aa such 
Wilkinson v. Alton (1908), 24 T. L. R 528). 

0) Sale of Pood and Diugs Act, 1899 (62 & 63 Vict. c. 51), s. 25. 

(m) Butter and Margarine Act, 1907 (7 Edw. 7. c. 21), b. 1 (1) (b). 

(r?) Sale of Pood and Drugs Act, 1899 (62 & 63 Vict. c. 51), s. 4 (1) ; Board of 
Agriculture and Piehoiios Act, 1903 (3 Edw. 7, c. 31). 

7o) Por an enumeration of these Acts, see note (5), p. 3, ante. 

(p) A.S to the operation of the Sale of Pood and Drugs Act, 1876 (38 & 39 
Vict. 0. 63), 8. 6, see pp. 18 et arg., ante. 

(g) Sale of Pood and I )rup:s Act. 1899 (62 & 63 Vict. c. 51), s. 4 (1) ; Butter and 
Margaiine Act, 1907 (7 Edw. 7, o. 21), s. 6. Any such regulations must bo 
notiaed in the London and Edinburgh Qaztti&^t and made known in such manner 
as the Board dixocts (Sale of Pood and Drugs Act, 1899 (62 & 63 Vict. c. 61), 
0. 4 (2) ). • 

Sale of Butter liegubitions, 1902. The fact that a sample falls beneath or 
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If any butter which, when prepared for sale or consign- Sect. s. 
niont, contains^ more than 16 per cent, of water, is in any butter* Buttdr. 
factory (b), or if any marg^irine which, when proj^aied for sale or Cheese, nod 
consignment, contains inoro than 16 per cent, of water, is in any 
margarine factory, or if any such LuUer or manj^ai ino is consigned jn butt^or 
from a butter factory or margarine factory, tiie oiicupier of the margarine 
factory or the consignor, as the case may he, is (whether the excess of 
moisture is due to adulti'ration or not) guilty of an offence, unless 
he proves to the satisfaction of the court that the l)uttor or 
margarine was not made, blended, reworked, nor tre^ated in the 
factory (r). 

Any person who manufactures, sells, or exposes or offers for inmiik- 
salo, or has in his possession for the purpose of sale, any milk- bicmU'd 
blended butter which contains more than 21 per cent, of water, is 
guilty of an offence (d). 

123. It is unlawful to manufacture, Bell, 6X])OKc for sale, or Uniter fat m 
import any margarine, the fat of which contains more than 

10 per cent, of butter fat (c). 

Sud^Seot. 

124. It is an offence to import into the United Kingdom the Imported 
following articles: (1) Any margarine or margarino-clieose, except n-idieies mimt 
in packages conspicuously marked “Margarine” or “Margarine- 
cheese,** as the case may require (f) ; (2) butter containing more 

than 16 per cent, of water; (3) margarine containing more than 
16 per cent, of water, or more than 10 j)er cent, of butter fat; 

(4) milk-blended butter cont.iiuing more than 21 per cent, of water ; 

(5) milk-blended butter, except in packages conspicuously marked 
with a name approved l)y the Hoard of Agriculture and Fisheries (d) ; 
and (6) butter, margarine, or milk-bleyded butter which contains any 
prohibited preservative, or an amount of a preservative in excess a 
of the allowed limit {h). 

Where an importer (/) is coifvicted summarily {k) of any such penalty 
offence the Commissioners of Customs may elect tliat instead of the 
prescribed penalty (Z) the maximum fine shall be a tine eqiuil to tlie 


exceeds the standard is not conclusive evidence of adiiltnratiou or that it is 
genuuie. No regulations have yet been made as to the proportion of milk- 
solids otlier than milk-fat in a sample of butter or milk-blondod Inittor. 

(6) For definition, so© p. 63, aiiU. 

fc) Butter and Marganne Act, lOO*^ (7 Fdw. 7, o. 21), s. 4 (1). 
d) Ibid., B. 4 (2). 

Sale of Food and Drugs Act, 1899 (G2 & 6d Vict. c. 51), s. 8. Tho 
de.!ence of purchase as butter with a wananty is available [ibid,), as to which 
see pp. 25 et ««</., ante. As to penalties, see p. 62, yost, ^ 

(/ ) As to marking, see pp 56 ct post. The marking must bo on tho package 
itself and not on an attached label (Sale of Food and Drugs Act, 1899 (62 & 63 


Vict. 0 . 61), 8. 6 (1)). 

(g) Afi to approved names, see p, 57, post. 

(A) These limits are to be fixed by regulations. As to preservatives, see 
p. 60,jpD5L 

(i) For definition of “ importer,” see p. 6, ante. ^ 

(A) There is no right of appeal to quarter sessions (i? v. Otto Afonsted, Ltd., 
1 2 K. B. 456). 
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Sect, 3. value of the goods imported bearing the same mark or description, 
Btffcter, <,0 bo estimated and taken according to the rate and price for which 
Cheese, and goods of the like kind, but of the best quality, were sold at or about 
M argar ine, importation (771). 

Proflccutions 125. Prosecutions for these particular offences can only be under- 
and evidence, taken by the Commissioners of Customs (ti), and in any proceed- 
ings the certificate {(>) of the principal chemist of the Government 
laboratories, or, if the person who mad§ the analysis be called as 
a witness, the evidence of that person, that an imported substance 
is margarine or milk-blended butter raises a presuir.ption, until 
the contrary is jn'oved, that the substance is margarine or milk- 
blended bniiter. ^J’he defendant cannot re(j[uire the actual analyst 
to be called as a witness unless he has at least three clear days (p) 
before the return day given notice to the prosecutor that he 
requires his attendance, and has deposited with the prosecutor a 
sum sufficient to cover the reasonable costs and expenses of the 
witness’s attendance. The defendant, if he be convicted, must pay 
these costs and expenses (q). 

126. Samples may be taken in manner provided by the Sale of 
Pood and Drugs Act, 181)9 ( 7 ), and, if the principal chemist 
certities a siimple to be margarine or milk-blended butter, the Com- 
missioners of Customs must, upon receiving ihe cortilicato, forthwith 
notify the importer thereof («). It would seem that a warranty 
cannot be relied on as a defence to proceedings in respect of any of 
those offences (t), 

Suh-Skot. 4.> Marking. 

Regulntioas 127. Every person d<-aling in luiirgarine or margarine-cheese, 
as to markioi! whether wholesale or retail, whether as manufacturer’ importer, or 
^tgarme^^ as Consignor or consignee, or* as commission agent or otherwise, 
i^ust conform to the following regulations : — 

Every package, whether open or closed, and containing 
margarine or margarine-cheese (a), must be branded or durably 
marked." margarine ” or “margarine-cheese,” as the case requires, 
on the top, bottom, and sides of the package itself (h), in printed 

(m) Saleof KoodandDnigs Act,18n<.)(62& 63 Vict.c.61),.<>. 1 (1), as extended 
and varied by tlio butter and Margarine Act, 1907 (7 Edw. 7, c. 21), s. 6 (1), (2). 

(n) Sale of Eood and Drugs Act, 1899 f62 & 63 Viet. c. 61), s. 1 (2) ; see 
pp. 29 — 34, ante, os to prosecutions and penalties generally, and the liability to 
imprison ID ent. 

( 0 ) This certificate need not follow the form proscribed by the Sale of Food 
and Drugs Act, 1875 (38 & 39 Viet, c, 63), b. 18 and Schedule (Foot v. Findlay. 
[ISTOO] 1 K. B. 1). ' 

(p) For the meaning of “ clear days,” see title Time. 

(q) Butter and Alargarine Act, 1907 (7 Edw. 7, c. 21), s. 6 (3). 

fri See pp. 12 e( suj., ante. ^ 

W Butter and Margarine Act, 1907 (7 Edw. 7, c. 21), s. 5 (4). 

(f) See Kelly v. LmiMed; Co,, [1906] 2 K B. 486. 

(a) It would seom that the provisions dealing with packages apply only to 
wholesale transactions, and the later provisions as to wrappers to retail sales 
see Bmhop v. Tder (1895), 73 L. T. 402. • ' 

*ih) It is not sufficient if the brand or mark is solely on a label, ticket, or other 




Warranty. 
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mpifal Ibttera not less than tbree-quarlers of an inch square ; and seot.s. 

if such margarine or margarine-cheese is exposed for sale (c) by Batter, 

retail (d), there must be aUacbed to each parcel (c) thereof bo Cheese, and 
exposed, and in such manner as to be clearly visible to the pur- Margariae. 
chaser, a label marked in printed capital letters, not less than one 
and a half inches square, “ margarine ” or “ margarine cheese.” 

A person selling either article by retail save in a package so duly Retail sales, 
branded or durably marked must m every case deliver the same to 
the purchaser in a papei; wrapper (/), on which is printed in 
capital block letters not less than half an inch long and distinctly 
legible, the word “ margarine ” or the words “ margarine-cheese.'” 

No other printed matter must appear on the wrapper (jj). 

128. If in any wrapper inclosing margarine, or on any package Aiipioved 
containing margarine, or on any label atiaclied to a parcel of 
margarine, or in any advertisement or invoice of margarine, a person 
dealing in margarine describes it by any name oilier than either 
“ margarine,” or a name comlnning the word “ margarine ” with 
a fancy or other descriptive name ai^proved by the Board of 
Agriculture and Fisluirii s and printed in type not larger than and in 
the same colour as the word “ margarine,” he commits an offence (h\ 

The Board is not to approve a name for use in connection witli 
margarine if it refers to or is sugge&tive of butter or anything 
connected with the dairy interest (i). 


thing attiuiiod to the package (Sale of Dtiod and Drugs Act, 1899 (02 A 63 Viet, 
c. 61), fl. 0 (1). ^ ^ 

(c) If tlio article is oonrcalod iii such a way as not to be visible to a customer 
in the slioj), it is not ox]>oscd foi sale(CVa«ev. /vOffTcncf (1S90), 26 (b R. I). 152) ; 
but It is not suliiciont to morolv cover it with jiaper. “ l^ixposed for side ” is not 
hmitcd to mean only “ exposed for view ” (irAraf v Brown, [1S92] 1 U. R. 418). 

(d) This does not apply to a sale at an oa^ing-house or refreshment room for 
ooiisumj)tion on the premises {Mooie v. riuice^s Dimny and Rejrcshmmt Jtoorn^, 
[1896] 2 Q. 13. 067). 

(e) As to the meaning of “ parcel, Parkinson v. McNair (1905), 09 J. I*. 
399 ; Maquire v. Porter y [1906] 2 I. It. 147 ; McNair v. Horan (1904), 08 JT. P. 
518 ; Bmhoii v. ToUr (1896), 73 L. T. 402. 

(/) The wra]ij)or intended is presumably the outer wrajipor if thoie«.re more 
than one. Jail orld's Tea (!o. v. Gardner (1896), 69 J. 1*. 368, it was held that 
to wrap a duly marked parcel of margarine in a second wrapper so as to conceal 
the marked wrapper, before delivery to a purchaser, was not an offence, but 
see per Lord Eitssell of Killowen, C.J., and (Jave, J,, in Bi^chop v. Toler y 
supra. As to the moaning of “ wiajpor,*’ see ihid. 

{g) Margarine Act, 1887 (60 & 51 Vict. c. 29), s. 6; Sale of Food and Drugs 
Act, 1899 (02 & 63 Vict. c. 61), s.s. 5, 0. The decisions in Fyfc v. M'Lavghlin 
(1893), 1 Adam, 74, and World's Tea Co. v. Gardnery mprUy are superseded by 
these provisions so far as they relate to the manner of marking. Margarine- 
cheese sold or dealt in otherwise than by retail may be itself conspicuously 
branded with the words “ margariiie-choeso ” instead of being sold in a bran(k)d 
or marked package (Sale of Food and Drugs Act, 1899 (6i & 03 Vict. c. 51), s. 5). 

(h) Butter and Margarine Act, 1907 (7 Edw. 7, c. 21), s. 8. It was lield in 
TrifZta 7 /i« v. Bakery [1910] W. N. 280, that this section, which dealt with what 
might be printed “in” the wrapper, had not by implication repealed the pro- 
vision of the Food and Drugs Act, 1899 (62 & 63 Vict, c. 61), s, 6 (2), that the 
word “ margarine ” and no other printed matter should appear “ on ” the wrapper. 

(t) Butter and Margarine Act, 1907 (7 Edw. 7, o. 21), s. 10, See, as to fancy 
names before 1907, Tanner v. Dyball (1906), 94 L. T, 639 ; Keelorm Dairy Co, v. 
Jones (1906), 70 J. P, 633. 
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Seot. s. 
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Margarine. 

Bamplcs. 


Goods in 
transit. 


Registratlfcm 
of premibCB. 


129. An officer authorised to take 8aniple.s (k) under the Sale of 
.Food and Drugs Act, 1875 (Z), may, without going through the 
form of purchase provided by that Act (m), but otherwise acting in 
all respects in accordance with the provisions thereof as to dealing 
with samples (/i), take for the purposes of analysis samples of any 
butter or cheese, or substances purporting to be butter or cheese, 
which are exposed for sale and are not properly marked 
“ margarine ” or “ margarine-cheese ” (o) ; and any such substance 
not being so marked is to be presunnjd to be exposed for sale as 
butter or cheese ip) 


Sub-Sect. 5. — Consigmnetd$. 

130. All margarine, margarine-cheese, and milk-blended butter, 
whenever forwarded b}'' any public conveyance, must be duly 
consigned as margarine or margarine-cheese, or in the case 
of milk-blended butter under the name approved by the Board 
of Agriculture and Fisheries (q). Any officer of Customs or Inland 
Revenue or any medical officer of health, inspector of nuisances, 
inspector of ^yeigl^ts and measnrfis (except in the administrative 
county of liomlon (r) ), or police constable, authorised under the Sale 
of Pood and J)rugs Act, 187 5 (.•>*), to procure samides for analysis, 
may, if he has reason to believe that the above provision is 
being infringed, examine and take samples (a) from any package, 
and ascertain, if necessary by submitting the sample to be 
analysed, whether an offence has been committed {h). The person 
taking the sample must forward^by registered parcel, or otherwise, 
a portion of the sample marked, and sealed, or fastened up, to 
the consignor if his name and address appear on the package 
containing the article sampled (c). 

Sub-Sect. 6. — Fadories, 

131. Every manufactory of margarine or margarine-cheeso, 
ffnd any premises wherein the bjisiness of a wholesale dealer in 
margarine or margarine-cheese is carried on, and every butter 
file Lory and any premises on which there is manufactured any 


ik) Aa to authoriaed ollicera, »oo i)p. 12, 1^, ante, 
h) 38 & 30 Yict. c. 63. 
m) See p. 13, a7ite. 
fn) See p. 15, ante. 

(c) For tlie marking requirements, boo p. 5(5, ante. 

(p) Margarine Act, 1887 (50 & 51 Viet. c. 20), s. 10; Sale of Food and Drugs 
Act, 1899 (62 & 63 Viet. c. 51), s. 5. 

f g) See p. 55, ante; see also p. 01, post, 
rj Butcer and Margarine Act, 1907 (7 Edw. 7, c. 21), s. 12. 

8) 38 & 39 Viet c. 63V s. 13 ; see p. 12, ante. 

a) As to takiiiff samples and sulmiissiou for analysis, see pp. 12 et aeq., ante. 
hS Margarine Act, 1887 (60 & 51 Viet. c. 29), a. 0, as varied and extended by 
tho Sale of Food and Drugs Act, 1899 (62 & 63 Viet. o. 61), s. 6, and the Butter 
and Margarine Act, 1907 (7 Edw. 7, c. 21), ss. 9 (3), 12. There is a like power 
to take samples in the case of imported substances {ibid.; and see pp. 12 — 16, 
ante), 

(c) Sale of Food and Drugs Act, 1899 (62 & 63 Viet. c. 51), b. 10. As to 
4eamig with samples generally, see p. 15, ante. * 

id^ For dednition of ** butter factory,” see p. 53, ante 
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in ilk- blended butter or on which there is carrieil on the business of 3 . 

a wholesale dealer in milk-blended batter, must hr re^^istered, by * Batter, 
the owner or occupier thereof, wuth the local anthoi iiy (c) frqm Cheese, and 
time to time in such manner as the Local Government Boa'rd Margarine, 
may direct (/), and every such owner or occu})ier carryjng on such 
manufacture in a manufactory, and every such wh(dt'S{ile dealer 
carrying on a business in promises, not diily reipsferod, commits 
an offence (/;). The fact of registration must be foriliwilli notified 
by the lociil authority to the Board of Agriculture and Fisheries (/z). 

132. Premises must not be used as a butter factory if they form iiostrictions 
part of, or communicate otherwise than by a public street or road «^e. 
with, any other prezuisos which are roriuired to be registered under 

the Sale of Food and Drugs Acts, 1875 to 1907 (z). If any premises 
are so used the occupier thereof will bo guilty of an olteii^o (/c), and 
the local authorit}’' (/) muvst remove the piomises from tho register 
of butter I'actcries koj)t by them (//?). 

133. Every occupier of a manufactory of margarine or margarine- Occupier to 
cheese or mill{-blended butter, and every wholesale dealer in such register, 
substances, must koe]) a register showing the quantity and destina- 
tion of each consignment of such substances sent out from his 
manufactory or place of busiuess, which register must be open to the 
inspection of any officer of the Board of Agriculture and Fisheries. 

Failure to keep a register, or to produce it when required by such 
officer, or to keep it posted up to date, or the wilful making of an 
entry false in any particular, or a fraudulent omission to enter 
any i’e(iuivod particular, will render the oiTendor liable on summary 
conviction to a hue not exceeding for the first offence, and not 
exceeding dU50 lor any subsequent offence (/z). 


U) For definition of “ local authority/* sc?> p 0, anie. 

If) For regulations as to registration of inmiufactories of margarine or 
margiuiiie-choese, and of premises of wholesale dealers in those articles, see 
Order of I .ocal Government Board a# to Kogietration of Margarine Factories 
etc., dated 2Gth February, 1000 (Statutory Kules and Orders Be vised, 
Vol. I., Adulteration, p. 11). For regulations as to rogiatration of butter 
factories, manufactories of milk -blended butter, and of promises of wholesale 
dealers In mdk-Mendod butter, see Order of Local Govornmout Board, dated 
‘28th December, 1907 (Statutory lUilos and Orders, 1907, j). 1). 

((/) Margarine Act, 1887 (j() & 51 Vict. c. 29), r. 9, as extended by Sale of 
Food and Dmgs Act, 1899 (02 & 03 Vict. c. 51), s. 7 (1), and Butter and 
Margarine Act, 1907 (7 Fjdw, 7, c. 21 \ s. 1 (1). For penalties, see p. 62, twst, 
(/i) Sale of Food and Drugs Act, 1891 ) (02 & 03 Vict. c. 51 ), s. 7 ( 5 ). 

(t) As to what Acts are included, see p. 3, ante, 

! k) As to penalties etc., see p. 62, p*>sL 
1) For dotinition of local authority, see p. 6, ante, 

m) Butter and Margaiine A<‘,t, 1907 (7 Edw. 7. c. 21), 0 . 1 (3). This 
)-Rection does not apply to premises which on 1st January, 1907, were boiiig 
used as a butter factoiy and formed part of or communicated with premii'es 
which were then registered under the Sale of Food and Drugs Act, 1899 
(62 & 63 Vict. c. 61), if and m long as the Board of Agriculture and Fisheries so 
direct ithidX For roj^dsti ation, see tnfra. 

(n) Sale of Food and Drugs Act, 1899 (62 & 63 Vict. 0 . 51), s. 7 (1), (3); 
Butter and Margarine Act, 1907 (7 Edw. 7, c. 21), s. 1 (2). For imprisonment 
in addith^n to a penalty, see p. 33, ante; as to penalties for obstructing or 
impeding an officer, boo p. 33, ante. The power to inspect the register include^ 
a righ^to take notes therefrom, and an occupier or dealer w)io retuses to allow 
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beot. 3. 134. An ofiicer of the Board of Agriculture and Fisheries or of 

Btftter, ‘ihe Local Govortnacnt Board may enter at all reasonable times any 
Cheese, and rcgisteiH^d premises and inspect any process of manufacture, 
Margarine, hlendin^r^ reworking, or treatment used therein, and may take samples 
iDspfrtion <'i analysis oi any butter, murgniine, maigarine-chi^esoy milk- 
factories. blended butter, or of any article capable of being used in the 
juanufacture, treatment, or adultcrution of any such article (o). 

An officer of a local authority who is authorised to procure 
samples (p), if specially authorised in. tliat helialf by the local 
authority, lias llio like powers of (3ntry, inspection, and sampling 
as regards any premises regisler<‘d w’itli tlie authority as a butter 
factory (q), 

135. ]f the Board of Agriculture and Fisheries have reason to 
liclicve that on any unregistered premises there is carried on any 
process of manufacture, hhmdiiig, reworking, or treatment, or any 
wholesale dealing wliich, under the Pale of I'^ood and Drugs Acts, 
cannot he carried on except on registered iwemisos, or tliat on any 
promises butter is by wa}’ of trade either made or stored, and that 
for tlie purposes of those Acts inspection is drsirahle, the Jhiard 
may liuthorisi^ specially any officer of the Board to enter the 
})remises, and in such case the officer has the like powers of entry, 
inspection, and sam])ling as if tho j^remiseB w'ere legistcred (r). 

Whore a special authority is required, an oilicer of the Board 
or of a local authority is not entitled to exercise any of the afore- 
said powers unless, if so requested by or on behalf of the occupier 
of the premises to he entered, ho jiroduces his authority (.s*). 

Prohiintionof 136. If any substance intended to be used for tho adulteration 
aiiuUtraTita ])utter is fouiul ill any butter factory, tho occupier of the factory 
will he guilty of an olYence, and if iniy oil or fat cajvahle of being 
so used is found it will lie dvemeJ to be intended to bo so used, 

unless the contrary is proved (f). 

. 

• Sirn-SKCT. 7. — of Preservatives. 

137. .T be Local Government Board may, after such inquiry as 
M to deem necessary, make regulations for prohiluting the use as a 

preicrva - preservative of any substance specified in such regulations in the 
manufacture or })re])aration for sale of butter, margarine, or milk- 
blended butler, or for limiting the extent to which, either generally 
or as regards any particular substance or substances, preservatives 
may be used in the manufacture or preparation for sale of butter, 
margarine, or milk-ldended butter {a). 

an officer to lake piicli notes Tnay be convictocl of refusing to produce the 
reffistoT {Hart v. Coheyi and Van der Lann (1902), 4 F. (Ct. of Sees). a 
Scottish case). 

(o) Butter and Margiirine Act, 1907 (7 Edw. 7, o„ 21), e. 2 (1), 

Ip) As to authorised officers, see p 12, ante. 

iq) Butter and Margarine Act, 1907 (7 Edw. 7, c. 21), s. 2 (2). 

(r) Ibid., 8, 2(3). 
a) Ihid., 8. 2 (4). 

0 / bid., 8- 3. 

^('0 Ibid., 8. 7 (1). No such rogiilations have yet been lYiado, Anyregula- 
tioin s(» niado must b«* lUMuiod in the London (iazdte, ami must also b§. made 


Power of 
entry. 


Prf>duction 

iiuthonty. 
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Any person who nmnufactures, sells, or expo'-'cs or olTers for Sect. 3. 

sale, or has in his possession for the purpose of sule, aiiy butter* Butter, 

margarine, or milk-bhmdod butter winch coniams a ])ieservative Cheese, and 
prohibited by a regulation, or an amount of a pi eservative in excess Margarine 
of the limit allowed by any such rei^nlalum, w guilty of an jjren^f 

OlTeiJCO (i‘), regulations 

Suv-SeoI. 8. — Sale of Mi!!. -hi ended Uniter. 

138. Milk -blonded buticr can bo dealt with only under siieli nefruiiition 
name or iifimoH as may be a)) 2 )roved by the Board of Apfriciilinre 

and Fisliories and under the conditions applicaldc to tlie sale or 
descrijition of margarine, \vith the aulistitiition of an ajiproved name 
for the word “ margarine,” and with this modification, that in any 
case where, in order to comply with those conditions, the article is 
delivered to the iiurchasor in a wrap])er, there shall, in addition to 
the approved name, be printed on the wrayijier, in such manner as 
the Board iijiprove, sucdi description of the article, setting out the 
percentage of moisture or water contained therein, as may lie 
approved by the Board (c). 

The Board of Agriculture and Fisheries is not to ajiprove a name 
under which niilk-blemh'd laittor may be imported or dealt with if 
such name refers to or is suggestive of butter or anything connected 
with the dairy interest (d). 

Sup-Sect. 9. — Pt ocecdimj^^ and Penaltm, 

139. All pioceediiigs under the Margarine Act, 1887 (r), or the Proceeding? 
Butter and Margaiine Act, 1907 (/), are, unless otherwise provitleii 

by those Acts, to be the same as prescribed by the Sale of Food and 
Drugs Act, 1875 (//), in relation to the duties of analysts, pro- 
ceedings to obtain analysis, and proceedings against olleiiders ; and 
all officers ()m 2 )lo\ed under the last-ineiitioned Act are empoweied 
and required to carry out the provisions of the said Acts (/0« “ 

140. A person who unlawfiAly deals with, soils, or expos(‘S or Presumption 
offers for sale (0, or has in his possession for tlie pin pose of sale, 


known in such other manner as the Local Govi’rmnciit PiOurd may direct 
(Blitter and Marg.irine Act, 1907 (7 Edw. 7, c. 21), r. 7 (2) ). 

{h) I htd., 8. 7 (d) : tor jiciialties see p. G2, pod. The use of a small quantity 
of preservative does not pi event ljutt<»r being “pure butter ” in the cominorci.il 
sense {Poobt^ V. Ferry d: Co. (1900), 44 Sol. Jo. 503). 

(r) Butter and Margaiine Act, 1907 (7 Edw. 7, c. 21), s, 9 (1). As to consign- 
ments of milk-blended butter, SCO p. dSj ante ; and as to oirenco'^ under s. 9, 
and jionaltics, see p. 02, 

{d} Butter and Mai^^ariiie Act, 1907 (7 Edw. 7, c. 21), r. 10 and compare 
p. 57, ante. The Board Irom time to tnno ])ublish a list of the names approv^ed 
for use in cminection with milk-blended butter. 

(e) 50 A 51 Yict. c. 29. 

/) 7 Edw. 7,c. 21. 

[g) 38 & 39 Viet. c. 63, ss. 12~ 28 inclusive ; see pp. 12 cf seq. and p. 29, ante. 
As to the form of tho analyst’H certificate in butter cases, see Hunter v Wmtrnp 
(1904), 4 Adam, 471. 

(7i) Margarine Act, 1887 (50 <S: 51 Yict. c. 29), s. 12; Butter and Maivauue 
Act. 1907 (7 Edw. 7, c. 21), s. 11 (2). 

(f) An*olfer to soil is not necessarily the Rame thing as an offeiiuir for salcw; 
pee WgrUVs Tea ('^o. v. Gardner (1895), 59 J. P. 338. 



62 


FOOP AND DBITOS. 


Peot. 3. 

Butter, 
Cbeese, and 

Margarine, 

Wajr.'inty. 


Liabilily of 
prrvMiifs or 
agriits. 


?eiiaUiC3. 


Appropria- 
tion uf 
penallK's. 


any quantity of margarine or margarine-cheese or milk-blended 
butter, or who describes any milk-blended butter contrary to the 
statute (k), will be liable to bo convicted unless he satisfies the court 
that he purchased the article in question as butter, and with a 
written warranty or invoice to that effect (1), and that he had no 
reason to believe at the time when he sold it that the article was 
other than butter (m), and that ho sold it; in the same state as when 
he purchased it, in which case he is entitled to be discharged from 
the prosecution (ii). 

141. An employer charged with an offence against the Mar- 
garine Act, 1887 (u), or the llutter and Margarine Act, IflOT (p), is 
entitled, u 2 )on laying a proi)er information, to have any person 
whom he charges as the actual offender brought before the court at 
the time appointed for hearing the charge, and if, after the commis- 
sion of the offence has been proved, the emjffoyer satisfies the 
court that lie had used due diligence to enforce the execution of the 
Acts, and that the said other person had committed the offence in 
question w'ithout his knowledge, consent, or connivance (q), the said 
other person must ho summarily convicted of such ofience, and the 
em 2 )lo\ er will then be exem^it from any penalty (r). 

142. The punishment for any offence, excejit whore other- 
wise expressly indicated, is, on summary conviction, a fine not 
exceeding £20 for a first offence, not exceeding £50 for a second 
offence, and not exceeding £100 for a third or subsequent 
offence (s). In certain cases a sentence of imprisonment may be 
passed (t). 

Any part of a penalty recovered may, if the court so directs, be 
paid to the poison who proceeds for the same, to reimburse him 
for the legal costs of obtaining the analysis and any other reason- 
al)le exjionses to which the court considers him to be entitled (a). 


(/.’) Piittor and Margarim* Act, 1907 (7 Edw. 7, o. 21), b. 9, 

(l) Ab to ILg defence of warranty genorally, n o pp. 25—29, ante ; tlio inattevB 
there dealt with apjily to olfonceB under tlio Acts now imiler considenition. 

(m) In FiUyei out v. Leonard (189o), 52 L. IL Ir. 675, it was held in Ireland that 
guilty knowledge was OHsontial to complete an ollence under the Margarine 
Act, 1887 (50 & 51 Vhet. c. 29j, and that the effect of s. 7 of that Act is only 
tt» thiow the ftnuB of pronng absence of guilty knowledge upon the defendant; 
Bee p. 18, arde. 

(n) Margarine Act, 1887 (50 vV 51 Vict. c, 29), 8. 7 ; Sale of Food and Druga 
Act, 1899 (62 & 63 Vict. c, 51), b. 6 ; Butter and Margarine Act, 1097 (7 Edw. 7, 
c. 21), s 9(3). 

(o) 50 & 51 Vict. c. 29, 

(p) 7 Edw. 7, 0 . 21. 

J(j) See also p, 2S, a7ife. 

(r) Margarine Act, 18S7 (50 & 51 Vict. c. 29), s 5 ; Butter and Margarine Act, 
1907 (7 Edw. 7, c. 21), s. 11 (2). 

(«) Margarine Act, 1887 (50 & 51 Vict. c. 29), s. 4 ; Sale of Food and Drugs 
Act, 1B99 (G2 & (>3 Vict. c. 51), s. 17 (1) ; Butter and Margarine Act, 1907 
(7 Edw. 7, 0 . 21), s. 11 (1); see also p, 83, ante. 

(t) Sale of Food and Drugs Act, 1899 (62 d: 63 Vict. c. 51), 8. 17/2); and 
see p. 33, ante. 

(a) Margarine Act, 1887 (50 & 51 Vict. c. 29), a. 11 ; Blitter and iSTargarine 
Act, 1907 (7 Edw. 7, c. 21), a. 11 (2). 
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In the absence of any direction by the court, the penalty is to be Shot. 8. 

paid to the officer of the local authority probociuing, if any, ani Butter, 

not to the police (b). Cheese, and 

Sect. 4 . — Coffee and CIncory. M argar ine. 


143. No article^ or substance prepared or inanufactured for the Imitations of 
purpose of being in imitation of, or in any respect to reseinbio, or 

to serve as a substitute for, coffee or chicory, nor any mixture of such 
article or substance with coffee or chicor}^ may be sold or exposed 
to sale, or be offered or kept ready for sale, or be delivered out of 
the custody or possession of any preparer, manufacturer, or 
imjiorter thereof, except in packets, containing one quarter of a 
pound or any number of quarters of a pound, bearing a label or 
labels denoting the amount of duty thereon, and so fixed t^at the 
jiacket cannot be opened without tearing or destroying the label 
or labels, and so that every label, if more than one is affixed, is 
wholly or paitially visible. In the case of coffee mixtures, ilio 
packet must also bear a label denoting, in letters of not less size 
than the largest letters on sucli label, the proper name of the several 
articles or substances of which the mixture is composed. Any 
contravention of these requirements renders the offender liable to 
forfeiture of the offending article and to a line of JC20{<:). 

Compliance with these requirements as to labels does not, 
however, protect the seller against proceedings under the Sale of 
Food and Drugs Acts in respect of any adulteration ( J). 

144. It is an offence punishable by a penalty of .£100 for any \Veiq:hieQ 
person, either in roasting any coffee, or soon after the roasting or 
before the selling thereof, to use, or add to, or mix therewith, any 
butter, lard, grease, water, or other materials whatever, in order to 
increase the weight of the coffee ; and a similar penalty attaches 

to any trader or dealer in coffee who knowingly buys or sells any 
coffee so mixed, or to which such addition has been made (<?). 

Sect. [>. — Milk and Creunu 

145. The Local Government Board may make orders ) for the Ref^iatration 
registration of all persons carrying on the trade of cowkeopers, 
dairymen, or purveyors of milk; (2) for the inspection of cattle in " 
dairies, and for prescribing and regulating the sanitary condition 

of dairies and cowsheds occupied by cow^keepers or dairymen ; 

(8) for securing the cleanliness of milk stores and milk shops, and 
of milk vessels used for containing milk for sale ; (4) for the 

(b) E. V. TittO'im, [189.)] 2 Q. B. 01. 

(c) Ottstoms and Inland Revenue Act, 1882 (45 & 46 Viet. c. 41), ss. 5, 6. ‘As 
to duty on imitations, substitutes, and mixtures, and the regulation of business 
of a chicory dryer or roaster, see titles Revenue ; Tiiadb and Tkade Unions. 

(d) For an enumeration of these Acts, see p. 3, antt. As to oases under the 
Sale of Food and Drugs Act, 1875 (38 & 39 Viet. o. 63), s. 8, see p. 21, anUi and 
Star Tea Co. v. Neale (1909), '73J. P. 511. Asto false ti-ade descriptions appliod 
to coffee, see title Trade Marks. 

(e) Adulteration of Tea and Coffee Act, 1724 (11 Geo. 1, c. 30), s. 9. As to 
the recovery of the penalties, see ihid,^ e. 39 ; see also Adulteration of Coffee 
Act, 1J18 (5 Geo. 1, o. 11), b, 23. 
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Sect. 5. 

MUkand 

Cream. 

Btandaid of 
I urif y. 


(/) Seo titles Animals, Vol. I., pp. 433, 434 ; Pudluj Health and Lov^al 
Administration. 

{(f) Oontagious Diseases (Auimals) Act, 1878 (41 & 42 Viet. c. 74), s. 34 - 
Contagious Diseases (Aniujals) Act, 1886 (49 & 60 Viet. o. 62), s 9. ^ Under this 
authority Oders have been made which are in force throughout England and 
Vales, namely, the Dairies, Cowsheds and Wilkshops Orders of 1885, 1886, and 
1889 (Statutory Rules and Orders Revised, Vol. IV., l>aiiy, pp. 1, 6, H). Under 
art. 13 of the Order of 1885 many local authorities bavu regulations in forc-e 
in their districts which extend and elaborate the general })rovisions of the 
Orders. The Local Oovornment Boaid has issued model regulations under this 
aiticle. Both orders and regulations should be referred to in any matter 
connected with the sanitation and cleanliness of dairies, cowsheds, and milk- 
shops, as well QB with infectious disease thorfnn, A farmer who koej)s cows, 
but only occasionally sells small quantities of milk to neighbours, does not 
carry on the trade of a dairyman or j)iirvey«ir of milk {Southwell v. Lctris 
(1880), 45 J. P. 206). An ice-cream vendor is not a purveyor of milk so as to 
require legistration {Puinta v. Lany (1891), 1 Adam, 330j As to tradiiis;, 
see Em^rton v. Hall (1910), 102 L. T. 889. As to dairy regulations in London, 
see Public Health (London) Act, 1891 (54 & 65 Vict. c. 7 l), s. 28, which 
empowers the Local Government Boaid to make oidors, as regards the metro- 
polis, for (1) the registration with the county council of all persons cairying on 
the trade of dairymen*; (2) the inspootion of cattle in dairjos, and the lighting, 
ventilation, cleansing, diainage, and water supply of dairies in the occup.ition 

persons canying on the trade of dair 3 uiien ; (3) pecuiing the cleanliness of 
millj vessels used lor containing milk for »jilo by such persons ; (4) pi escribing 
precautions to be taken for protecting milk against infection or contamina- 
tion ; and (5) authorising the county council to make b\"o-laws fi^r any of those 
purposes.* Under this power orders were made in 1885 and 1886. Subject to 
the power of the London Count} Council to make bj^e-laws thereunder, and, in 
case of default, to the provisions of the Pubbo Health (London) Act, 1891 
(54 & 65 Vict. c. 76), ss. 100, 101, the duty of registering daiiymon has been 
transferred to* the metropolitan borough councils, and it is the duty of each 
such council to enforce within their borough the bye-laws and rogulutions for 
the time being in force with respect to dairies and milk, and tho}^ have for this 
purpose the same powers of entering upon premises as they possess with regard 
to slaughter-houses and knackers* yards (Jiondoii Government Act, 1899 (62 
& 63 Vict. c. 14), s. 6 (4)); see also title Pun Lie Health and Local 
ADM iNispiATioN. A farmer who keeps cows and uses the rnilk to fatten calves 
fof sale is not a dairyman under the Public Health (London) Act, 1891 (54 
& 56 Vict. c 76), 8. 20 {Cmfreville v. London County Covrutl (18!<6), 61 J. 84), 
which Acl (se4^ s. 141, th(L) defines the expression “ dairyman ” as including 
any oow-keeiier, purvej^or of milk, or occupier of a dair 3 \ The expression 
‘‘dairy ” {%hul.) includes any fann, fannhouse, cowshed, milk-store, milk-shop, 
or other place fi om which milk is supplied, or in which milk is kept for pui-poscfl 
of sale. Several large towns have local Acts authorising the council to take pre- 
cautions to prevent the sale of tuberculous milk. See, for example. London 
County Council (Geueial Powers) Act, 1907 (7 Edw. 7, c. clxxv.) ; but the pro- 
f^ions in that Act contain vaimtions from those appearing in other looal^Acts. 


protection of milk against infection or contamination (/) ; and (5) for 
authorising a local authority to make rogulations in connection 
with any of these matters (^). 

146 . The Board of Agriculture and Fisheries may make 
regulations for determining what deficiency in any of the normal 
constituents of genuine milk or cream, or what addition of 
extraneous matter or proportion of water in any sample of milk 
(including condensed milk) or cream shall, for the purposes of the 
Sale of Food and Drugs Acts, raise a pfesumption, until the con- 
trary is proved, that the milk or cream is not genuine, or is injurious 
to health. Such regulations must be notified in the Ln))uhm Gazette, 
and also made known as the Board may direct. An analyst must 
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have regard to such regulalions in certifying Iho result of an Ri;ct. 6 . 
anaiy.sis of milk or cj'cani under those Acts (// ). J'y virtue of thiS Milk and 
power a standard ol jiuiity for milk has Uien in'(‘,-.cii!)od by the Cream, 
hoard. No stand.inl for cream has yet been Tlio fact that 

a sample of milk falls short of the stand imI is not conclusive 
evidence of adnUeraiion, nor is the fact tliat Uu‘ sain[)Je is above 
tiie standard conclusive evidence that the milk is goinime {i). 

147. Tlie removal of cream from milk with int(*nt to sell tlic Ahatraction 
milk in its altered stale without notice is a pumsliablti offences as 

is also the sale of the imiioverished milk without notice of tin' 
alistraction, and such notice must be a notice to the luirchaser at 
tlie time of sale ( 7 ). It is no dofonce to proceiHling-j in respect of 
the sale of sucli milk for a seller to pJead that he had no know- 
ledge of tlie abstraction, unless he can produce a written Vv'arranty 
of genuiiuniosH (/•). Nor is it necessary for tlie prosecution to 
show that the removal of the cream was dolihcrate or with a wrongful 
intent {1). 

148. If theie is iiiipoit^d into the United Xingvlom any importaiioa 
adultoiated or iinj^ovoiislied milk or ('ream, (ixcept in packages or cf i^dkor 
cans conspicuously marked vith a name and d(‘scription indicating 

that the milk or crc'am has been so treated, or any condensed 
separated or skimmed milk, except in tins or other receptacles 

(//) S.do of Food and l)ni,i;s Art, 180!) A, d'j Viot. c. /il), s d. Tlio Sale 
of ^Iilk la L^ulafionP, HH)1 (^Statutory and Oiduis JliAn^od, Vol. 1., 

Adiilt(‘iM,ti(ai, ]> (!'), have keen iiiado undei this jiower, 

(z) Milk ( .mtaiiiiiifr le-H than 8 ]M‘r cent of milk-fat, or loss tliari ST) per 
rent of miik-soinF otloT than inilk-fat, and skinim»Hl ami BOpaiated milk (not: 
being etiMden.''e(l milk /, ((.ntaiinng lo.-'S than 9 ])or cont of milk-st)lids, an^to ho 
jiresumod, for tho pur]»o-o*' oi tlio Sah» of Fooil and A< 1^, not to ])o 

gonnino, until tho oontnijy is jirovod (S;iIo of Milk Ue'^ulatum^, ItlOl;. In 
V . Jli uhje^ fltM)l^| L! K. 11. 1o, *'i ilrosccutnm under the Sale ol L’uod 
ami Dings Ad, ISTo A ;59 Viet, c O.'J), s. (>, it was lield that where theio 

was a Imyr* dflieioiicy of milk-fat in tlie milk, owing to tho length of timo 
that hud dap^fd sinco tho piCMoUh Inilking, tlio seller was i ightly convicte d, 
nlthongh tJieio h.td Ix-rn no abvtia<‘lioii of fat and no adulteration. Ihit 
tins case wais distingnishod in Wol/enden v. MiCulloch (Itiori), (19 A. Ik 21’S, 
where there was a small dotlciemwaiLsiiig from the sumo eaiisi', and an expiess 
tinding tliat there had been no adiiltuation. Tho justices held that Ihov were 
bound to eenviet by tlie decision in Smithies v. aujira^ but the Kings 

iieiieh Division docidi'd that they were not so bound, and ought to have 
consult led tht* matter for thomsolvos (see aDo p. 20, aniv^. 

{]) Salool Food and Drugs Act, iSTo (38 39 Vict. c. 03), s. 9 , and aoo p. 19, 

ante. As to wdi.il is or is imt a snlhcjent notice of alteiatiun to a ])lii idiasei , sf‘o 
Jones V. IkinC'i (1S93), o7 J. Ik 80S ; Sjnrrs tnid Pan { v. /hniittf, [IMKJj 2 (i i>. 

Oo ; V. 'hjhr, \\ i laht v. Tider (1891), r>8 J Ik 71; I^ctehey v. TiUflar 

(1S9S', 02 J. Ik 300; see, also, Jiroiru v. (181*2), 01 L. J. (w. c ) 110; 

and c'oinpare Kearici/ v. 7'fn/f/r (1891 h Of* L. d (m c)l39. ^ 

(/.^ Pain V Ih^fajiitti'Otnl (FSptl', 21 1>. Ik 303; Mvi ns y. Corlutt (1802), 00 

J. Ik 019. As to wai luntu's, St })p 20- 29 ante.^ 

(/) Dijlxty. Goirtr, [1892] 1 <1 Ih 220. An accidental or careless i('nm\.il of 
cream, as by ncgltvt to ke(*p milk stiired, so that tho ert'am rist's to tlm "Ui hi o 
ami is taken off in tho earlier sales, leavmg the romaindor of th(» milk u iliioiit 
a proper proportion of eream, MiHicient to siippoit a conviction loi a sale of 
tho impovoiislied milk. A special contract bct\vecu veiidoi and ])in chaser as 
to tho quality of milk to bo supi'lied, which provides for a leductuai in ])rice if 
the milk 19 deficient in ei cam, will not prevent a conviction (/'Vt v. Walshs 
[1891k2 Q B. ;jCM). 

n.L. — XV. 


F 
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Food and Dkqcjs. 


'Sect. B. 

Milk and 
Cream. 


Condensed 

milk. 


fisimplet. 


wlnVlj bear a label whereon the words “ nincbiae-Fkiminod milk” 
(,r “ skimmed milk,” as the case may require, are printed in larpje 
and legible type, the importer will be lial)]e on summary conviction 
for the first offence to a fine not exceeding £20, for the sf‘Cond 
offence to a fine not exceeding £50, and for any Bu1)SGquont offence 
to a fine not exceeding 1*100 (?«)* 

149. Every tin or other receptacle containing condtuised 
sejiaiated or skimmed milk must bear a label clearly visible to 
the purchaser, on which the words “ machine-skimmed milk ” or 

skimmed milk,’' as the case may lequire, aie jirinted in large and 
legilde ty[)e : any 2 )erson who sells, or ex})osesor oifers for sale, such 
an article not so labelled is liable on summary conviction to a 
jionalty not exceeding £10 (?i). 

150. Any of tlie authoiisrd ofliciTs (<0 may procure at tliii 
place oi delivery (jO any samjdo of milk in coiuse of delivery (q) 
to the purcliasei or eonsignee.in [lursuanco of a coni) aid fortius sale 
to such purchaser or consignee of such milk: and, if smdi olllcer 
susjiects the milk to have been sold contrary to any of the pro- 
visions of the Sale of Food and J)rugs Act, 1S75 ir), he must sulmiit 
it to be analysed (.S'). Jn 2>i'ocuring sucli a sample it is not 
necessary to conqdy vith any of the formalitic^s requned in the case 
of other samples l>ut the i)(U’son taking the samjile must stsid, 
by registen3d ])arcel or otherwis(3, a jiorlioii of the saiiqiU', imirked 
and seal(‘d oi fastened uii, to the consignor, if his name and address 
apiiear on tlio can or jrickages containing tlu‘, artichi sam2)led(a). 
It is not iK'cessaiy to obtain the consent of the ])uichaser or con- 
signee Ijefure taking such a sample (u). 


(//p Sale, oi‘ Food uiul Ihugb Act, ISUU (02 & ().’> Vicn c. ol), b. I (1) (b), (c) 
As to iiii])(at,itioii goiicinllv, hoc }). an0\ 

(//) Sale of Food and Act, ISUO {♦12 & CO Vict. (J. ol), s. 11. It is 

wLothcr or uot tlio defence of wuiianty (soo p. 2,3, (ntU) Jipi)li(‘S to an 
ot'icuce cicatcd by this soctKin To ofiVr to mjII is not tlio same Ibmg as 
olVcnng for s.ilo ; M‘0 IWnld's lea tb. v. ihirdud' (lSa-">), ,'>!) J. P. 308, whoio it 
was liold tliat adv<‘ilisjng an aiticlo was an nil'cr to s<'ll, tlion^h it was not 
olb'iii'” lor Piilo. The latter exjn'CBsion involves a ])bvsi( al ofi'er of the aiticle. 
“ S. 11 of the Act of 181KI does not ai»]dv to iiiilk cinriod runnd foi I'.ile in 
an ouliiiaiy cun, but only to condensed irjilk” {French v (^(ird (lUOil), 73 J. P 
oS9, p( r Lord Aj.vlhstone, (\J., at p 390] Tins is iu:idm.i; tlio sen tion as if 
the words w(‘io “ cinidonsod separated milJc or condensed skinimi'd nulk/’ 

(o) For those ollieers, aoo 12, ante. As to the oinploynioiit of a deputy, 
see p. 1*1, a/dc\ 

(p) As to tJio meaning of “place of delivery," see p. 13, ante. 

(q) Milk may ho btill “ in course of dchverv ” though it has been poured into 

a leooplacle at the purchaser’s shop v. Dunbar (ItiUl), 4 Adam, 399); 

BP(\ also, Tihvrd v. V'V.A, [1^108] S. 0. (J.) 83, and p. 13, ante. 

CO 38 A 31) Viet. c. 03. 

(«) Sale of Food and Drugs Act Amondment Act, 1879 (42 & 43 Vict. c. 30), 
U. 3. A j)ii\ato person cannot take a Rainjdo of milk m couive of delivery or 
proceed under this .socUon {Harris v. Wxlhaim (1889), (> T. Jj. Ik 17). TJio liiw 
as to analysis and any subsequent iirocoedings \m 11 bo the sanio as if the s.ain])lo 
hrtd been pin chased iiiulor iho yule of Food and Dings Act, 1875 (38 & 39 
Viet. c. 63), B. 13; soo \) 12, ante. 

Jtouch V. Had i^lhsn), d Q. 13. D. 17 ; see other cases cited at p. 16, ante. 

^ (w) Sale of Food and 1 irugs Act, 1899 (02 & G3 Vict, c. 61), s. 10. 

{a) Ibid. The Sale of Food and Drugs Act, 1899 (62 & 63 Vict. o. 51), 
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151. Wliere a sample of milk or cream lias l)eGn sent to the 
analyst ho must specially report in his certil'u'ale whether any changh 
liiifl taken place in the constitution of the article tliaL wouW interfere 
with the analj'sis (?>). Such a report is a comliuon [)roc(Mlent to a 
prosecution, and the lack thereof cannot be remedied hy (.vidcince (c). 
'^i'ho analyst must also liavo regard to the regulations made hy the 
Board of Agriculture and Fisheries under tlie Kale of Food" and 
Drugs Act, 1899 (d). 

152. E very person wllo, liimsolf or by his stTvant, in any 
lligll^^ay or place of public resort soils milk or creem hoin a 
VLdiicle or from a can or other rccei>tacle must, under a [lenalty 
not exceeding liave his name and address conspicuously 
inscribed on the vehicle or n'cepiacio (c). If the sale is from a cart, 
the name and address must bo on the cart; hnt if the cait is only 
used as a transporting veliicle, and the sahi is in fact from a cfLn ()r 
i:jece}dael(\ then the name and address must on the can, ami it 
is not sufjici(‘nt to liave tliem on the cart only(y ). 

Sner. 0. — Spirits. 

153. Ill del ormining vlieihoi an oikuico has been coininithwl (r;) 
liy selling to the prejudice of the purchaser (//.) slants not 
adulterated otherv.ise thmi liy the admixture of water, it is a good 
dtifenco to ]irove tliat such admixture lias not reduced the spiiifc 
more than ‘25 degrees under prOv)f for lirandy, wliiskv, or rum, or 
85 degrees under proof for gin (D. Tlie object of this i)rovision is 
to set up a stambu’d of stnmgtli f<)r spirits, but it does not j)iev( nt 
a defendant putting foi ward any oIIkt dehmee he may Jiave to the 
charge against hunt/.). 


B. U p. 1."), (Jiitr), only api'lioa to the “every other artido of fooil ” 

thoreiii luentioiied, aiul not *to milk. The (|uaiiti(y of milk pan'lnised as* a 
sample should not ho lof-s than one ]flnt, find tlm hottlo used for llio V« d 
poilion should ho ol snch capacity that tin* milk may ii»Mily lill it, as too^laino 
ahoitli' is ajd to icsiilh in cliinnin^^ (see lolt(T of Local i ^o^ •‘inmo’jt Uoaid, 
2hth F('hru:n\, hS!H, and lotici of the Boaid of A^^nciiltuin and Fishoims, 
2Sth Doccnihor, I'Ull, relating; to Urn ticalnicnt ol f-iimplos ot inillO 

(b) Sale of h’ood and Drugs Act, iSTa (:;s & :i,f Viot c. (idi, Schodulo; 

POO note (a), p 10, nmV ^ w r 

(<) /Vrirt V. (1SS0\ 44 J. V. 099; JImhon v. BruOfr (I90o), (»< J. i, 

180; ffitnlcry. II (I9el), 1 Adam, 471. ^ 

(f/) 02 (fc 00 Yiot. c. ol, s. 4 , those rogulationfl are tho Sale of Milk Ih>gula- 

tions, 1901; poop Ol.oaifc. , v , * 

(e) Sale of Dood and Diii-s Act, 1S99 (02 00 A ict c. ol), s. 9. As to a 

niasloi’s ro-ponsilalit V for tin* acN f»f his .^(Tvant, see p. hS, ante 

( f) Vrdhtrer v i<kdUm i, 70 L. J. (k. s ) dOO 

(7) Under the S.ilo of Food and Dings Act, I87a (08 & 09 Yict. c. G.'P, p. 6. 

(/i) See p 18, (tnir 

1%) Sale of Food and Diugs Act Amendment Act, 1S79 (12 ^ V) Ynd. c 30), 
s. 0 compare ll'ilson an<l M' Thrc v. HVscn (1903), 41 Sc L Jh 193 

Uc) f8eo Ua<!e v. JChn/ ;^KSs;p, 10 U. 13. D. 318 ; Palmer v. Tyler (ISOT', 01 J. R 
389- Morris v. Johnson (K^90\ 31 ,T. V. 012, and F%tiJlc>/ v. lioa^ ( 

J.'p. ioK. {Pashlcr v. Stcremlt ( 1 S 70 ), 41 J. F 130. and TFe/i/i v. K/ihilJ ' 
2'(h*3h IX 530, are no longer oifortivo on tins point.) For the law it'latmg to 
Big manufacture, nnportatmn, and sale of spnits, wines, and otliei inioxnatlng 
or duti^ahlo lif|unr.s, see titles Tx i oxH-Ai ixo JjIQUOHS , llEVi^xci'i 
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Sect. 7. — Tea, 

154. All tea imported as merchandise and landed at any port 
in.'iy be inspected, examined, and analysed by ]Hrsons appeiutt^d 
by tlie Commissioners of Customs for that purpose. Sucli 
an inspector may take a sani])1c when lie deems this courscj 
necessary, and must cniiso it to be examined by an appointi'd 
analyst. If upon such analysis the lea is found to bn mixi'd w’itli 
other substances or exhaiistod tea (/), the same is not to bo dolivoriid 
without tlie i-anction of tlio Connnissionnrs of (histoms, who may 
impose terms and conditions, eitlirr for liome consumption or for 
use as s]ii]is’ stores or for exjiortation. If on such inspection and 
analysis it ap])rars that the tea is in the opinion of the analyst 
unfit for liiinian food, it must be forfeited and destroyed or 
otherwise disposed of as the Commissioners may direct (m). 

165. Any dealer in tea, or nianuFacturer or dyer thereof, or per .son 
2 n'(‘(endin/^ so to he, who counterfeits or adulteratrs tea, or caiisijs 
or ])rocures it to 1)0 counterha led or adulterali'd, or alters, 
faliiicates, or manufactures tea with terra jaiMinica. ” (//), oi with 
any drug or drugs wha.tsocver, or wlio mixes or caus(‘s or jirocuros 
to ho mixed wuth tea any leaves, other than leaves of tea, or otlier 
ingredients whatsoever, is liable to have such t(^a forfeited ami to bo 
fined i!100 (<>). 

156. Any dealer in or seller of tea who dy(s, fabricates, or 
manufactures any sloe leases, liquorish leaves, or the loaves of tea 
that havo been used, or the loaves of any other tree, sin ub, or 
j)!arit in imitation of tea, or mixes, colours, stains or dyes siicli 
leaves or tea with terra japoiiica, sugar, molasses, clay, logwood, or 
with any otlier ingredients or materials wdiatsoever, or soils and 
V(‘iuls, or uthus, offers, or exposes to sale, or has in his custody 
or ])ossession any sucli dyed, fabricated, or manufactured leaves 
iVi imitation of tea, or any such c,ploiired, staiuevl, or dyed leaves 
or lea mixed with any of the ingrodieuts lieforo mentioned, or 
w’ith any other ingredients wdiatsoevor, is liable for every [lound 
of such loaves so dyed, fabricated, or raanufac.tured in imitation 
of tea, and for every pound of such mixed, coloured, stained, or 
dyed leaves or tea, to a penalty of ()(/)). 

A penalty of £5, with im})risonment in default of pa 3 miont, in 
rcs])ect of each j^ound of leaves, may bo impi^sed upon any person, 
wliother a dealer in or seller of tea or not, who dyes, fabricates, 
manufactures, mixes, coloui's, stains, or dyes leaves in manner 
aliove mentioned, or sells, utters, offers, or exposes for sale, or has in 
his custf^dy or possession, any such leaves as above descriliod (q). 


(/) “ ExhausU'd t(3a ” lucans and inchulea any tea which has boon deprived 
of its proper quality, Rtron^-th, or virtue by Hlooping, infusion, decoction, or 
other ineaiis {Salo of J^'ood and Dniga Act, ISlo (38 & 30 Vict. c. 63), s. 31). 
r^/i) Ibtd.f 8. 30 
(n) Now known an catechu. 

fo) Adulteration of Ti^a and CofTee Act, 1724 (11 Goo. 1, c. 30), s. 5, 

. Ip) Adulteration of Tea Act, 1730 (4 Geo. 2, c. 14), k. 11. 

Iq) Adulteration of Tea Act, 1776 (17 Ueo. 3, c. 29), s. 1. 
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A similar penalty may be imposed on the Hummary conviction, on Sect. 7. 
the Oiill) of a credible witness, of any person vi ho has in his custody U^ea. 
or possession any quantity over six pounds in weij^ht of sloe leaves 
or tlie leaves of ash, elder, or any other tree, shrub, or plant, 
green or manufactured, and who cannot satisfy tlui pistices that 
such loaves wore gathered with the consent of the owners of the 
trees, shrubs or i)lants from which they were taken, and that they 
wei-e not gathered for the purpose of making innlalion tea(r). A 
search warrant may he granted to a revenue odiccr iquni sw'orn infor- 
mation, and any such loaves and the waggons, carts, boxes, hao's. or 
other receptacles may ho seized, and tlio leaves destroyed and the 
receptacles sold, unless the owin-r within twenty -four hours satihlie,s 
the justices that his ])ossossion tlieieof was a lawful one (•'?). Any 
conviction will he final and conclusive (t). 

157. ExtraotH of tea raay not be imported, except wlieo in course K^tmotBof 
of transit or for exportation (a). 

Skct. 8. — Mnrclhinnnis, 

Sun- Sept. 1 . — Ho/>h (/>), 

158. Tt is an offence to mix or put any dru" or in^ix'dienfc or Aaniterating 
other tiling ^\llafcsoevo.r into any quantity of bops in older to alter 

the colour or scent tliereoi Tlie pimalty is £5 for every hundicd- 
^Yeigbt of bops so treated (c). An ollVnco is committed if tlie 
vapour of su][)liur or brimstone is mixed witli hops jii order to 
improve their appearance (</). 

Suii-S EOT. 2. — Ilul Hf fit . 

159. The expression “ horscllesli ” includes the flesh of osscs “Horseflesh.' 
and mules, and means liorsellesli, cooked or uncooked, alone or 
accompanifid l)y or niixcil ^Mt]l any other substance (c^). 

160. Jlorseflosh must not l^e Bui>plied for human food a u.-Rtnotions 
purchaser who has asked to bo*sii]>p]ied wTtli some meat other than sale, 
horsellesh, or wdth some com])oiind article of food which is not 
ordinarily made of her sell v3sh {/), and must not ho sold* offered, 


(r) Adulteration of Tea Act, IT7G (17 G(*o. U, c 20), r 2. 

(fl) Ihiil., R8. o, 4, o. 

I hid ., 8. 9. * 

(a) Customs C<jnsolidation Act, 187G (39 & 40 VTct c. GGi, s. 42. For 

other provisioiirt connected with the sulo of tea, see titlo \Vj'.ioiTr.s and 
Measures. Fur false trade desciijdionH as applied to tea, kco titlo Trvdk 
Marks. In this coiinoction the eases of lioberts v. Kijcrton (1874), L. H. 9 
Q. 15. 494, and H. v. Foster (1877), 2 (2 B. J>. 301, 0. C. Ik, maybe referred to. 
For offences against the revenue, see titlo L’evenue; and see Scott & Co. v. 
Solomon t [1905] 1 K. B. 577. * 

(b) Hops are not, per se, an aiti(‘leof food, and, therefore, do not come within 
the scope of the Sale of Food and Drugs Acts (for an onumonition of tiic .e 
Acts, see note (6), p. 3, aui*), except when sold for medicinal purposes (com]»are 
James v. Jones, [1894] 1 U. ih 301). 

(c) Adulteration of Hops Act, 1733 (7 Goo. 2, c. 10), s. 2 

(a) It. V. Pack (1795), 6 Term Itep. 374. Fur the sale of hops in innilcod bags 
of specified weights, see titlo Aoiuculture, Vol. I., p. 291 

(<j) Sale of Horseflesh etc. Kegulation Act, 1889 (52 & 53 \icii c. H), s. 7« ^ 
(/)^ Ihtd., s. 2. 
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exposed, nor kept for sale for human food, except in a shop, stall, or 
place over or upon which is at all times painted, posted, or placed 
ill legible characters of not less than four inches in length and in a 
conspicuous position, and so as to be visible throughout the whole 
time, whether by night or day, during wdiich any liorseflesh is 
being offered or exposed for sale, words indicating that horseflesli ivS 
sold there Qf), The buiden of proof that horsellesh exposed for sale 
to the public otherwise than in such a shop, stall, or place was 
not intended for human food is upon t}ie person exposing it for 
sale (/i). 

161. Any iiicdical oflicer of lioaltb or inspector of nuisances or 
oilier oflleer of a local autlioiity (?), instructed or appointed liy the 
aullioiily for the purpose, may at all reasonahle times inspect and 
examine meat which ho has reason to Ixdievo is horsellesh, expostnl 
for sale or deposited for the purpose of sale, or of preparation for 
sale, and inlended for human food, in aii}’^ place other than a duly 
indicaled shop, stall, or plac(5; and lie may sci/.o and cairv away such 
meat, or eaiiso it to be seized and carried away, in order that it may 
be dealt with by a justice (k). lie may also on complaint on oatli 
obtain a search warrant in aid of such jiowors of inspection and 
examination (/). If it appears to any justice that any meat so 
seized Ls horsellesh intended for human food, he may make such 
order ’svitli regard to the disposal thereof as he may think desirable ; 
and the peison in whose possession or on wdioso promises the meat 
w^as found will be deemed to have committi'd an otfence, unless he 
proves that tlie meat was not intended for hmnan food contrary to 
these jaovisiinis (m), 

162. An otTcnce against any of these provisions may be 
punished on summary conviction l)v a penalty not exceeding 
£20 (n), 

Suii-Secj'. 3 — let Cnmn. 

i 

163. In the adminisiintive county of London and in some otlu^r 
large towms pow’crs liave ))Con olitained hy local Acts for controlling 
the prepiiration and sale from barrows by itinerant vendors of ice 
cream (o). In London it is an offence for a manufacturer of, or 
merebanfc or dc'ah'r in, ice creams or any similar commodity, to 
make, se ll, or store the coinmodit}^ in any cellar, shed, or room in 
which there is an inlot or op<ming (o a drain, or which is uschI as a 


{(/) Salr cf Jlijisoilcsh etc liogulution Act, l.sSi# [[)'2 Sc Oo Vict. <\ 11), h. 1. 

Ihid.^ s (i. 

(t) Tlu* lofjl aathoiit V is, in the (’ity of London and tlio lihoitios thorool, tlie 
O'cTinutn < Vnincil , i]i tlio nud i()]>olitau lu)roughs the borough councils ; and olso- 
whero the mdnin and nual wmitury authorities {ihid., s. 8, as alfeclcd bv tlio 
Jjoiulon ^lovcnmiont Act, 18011 (62 & 68 Yict. o. 1 1), s. d (1) ). 

(k) (Sale of li or 5- oil O'*! I (dc. Logulation Act, 1889 (52 Sc 5o Yict. c. 11), e. 3. 

(Z) Ibid., 8. d. < distinction oi an olficor i.s an offoiico iindor the Act [ibid.), 
{m) Ibid., s. 5 
fa) Ibid., 8. 6 

(o) An icc-creaui \ondor is not a purveyor of milk so as to roquii^e registration 
updor tlm Pairies, fow^hods and Milkshops Oider.s ; see Pumta v Laviy (1891), 
1 Adam .‘180. 
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living or sleeping room, or to do anything likely to ex2)ose the ^^eot. 8 . 
commodity to infection or contamination, or to omit to take any Misceh 
proper precaution for its 2>votection therefrom. Notice must be laneous. 

given to the medical ollicer of any infectious disease in any 
premises wlioro ilie commodity is made, sold, or stored, or among 
anv persons emjdoyed, or living, or working thonan. 

Every itinerant vendor of any such commodity must, if not Itinerant 
liimself the manufacturer thereof, exhibit in a manno.r, vendora. 

on a conspicuous part of his ])arr()w, a notice stating ihti name and 
address of the p(‘rson from whom he obtains such cominf>dity, 
or, if himself the manufacturer, his own mime and nddiess. 

The penalty for an offence under tlie aforesaid 2>i’evisions js a sum 
not exceeding dO.s. on summary conviction (]*). 

{p) 8co London County (Vnincd ((icnoral l^nvol^^) lOOJ (2 Kdw. 7, 

c. clxxiii ), ss ‘12, l.‘j. Tlio powers o1)1;iijum1 l)y other towns die gonenilly Mimiliir 
to tliobO in force in London. 
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Part 1.— Conveyances Impeachable by 

Creditors. 

Si'at. 1. — I)i (ieiu'rdj, 

J^rr.-SlA’r. 1 — /jjhto/ tht Bfalnfv \\t IJit r I'i. 

164. r>y th(^ statute 13 Eliz. c. 5, eiititURl An Aet a‘;aiu.;t 
Eniudulont l)oedH, Gifts, Alienations etc., it ih provided tliaL any 
alienation of real or perbonal property, made witli the intention 
of delaying, hindoiing, or defiaiiding {a} cieditois, sliail he void as 
against such creditors (/>). A Jjana /itf’ ])un*haser for value, how- 
ever, wlio takes an estate or interest from Die graaitm* ^\itlioufc 
notice of tlio fraud, is protected as ag,‘(\iist the claims of tlu' creditors, 
although the intention of the grantor was li audiileiit u). d’he 
avoidance under the statute, is only for the ])eneht of creditors, and 
when they liave heiai salislied Die alienation stands good for all 
othi'i’ pm pohes ( r/), and I'annot he imp( ached hv other pe,rsoub {<•). 


Sen (^<id<f(/an v. KfntaH (Gill), 2 Cowj). -l-'lL*. pn' Loid Mansfikld, at 
]> t 13-1 ; “ Tlio j'riiiciijlprf an 1 rnh". ot tin* conniiDn law rn now uiiiveihully known 
and iniih*ist<'f»(l .uv .so strongh against i'uuid in ova*iy sJiape Miat tho coniniou 
law would ha VO attained every <‘nd prupo.vjod l)y tlie statiit«‘.s (1071) Iti Eliz. e o, 
and 27 Ehz. e. *1 ” Pec* also Frrrntan v. Pvj^e (1S70), 5 Ch. Ajip. o38, 

640^ AV ! Aim- Pox, parte Uimhldt, [1900] 2 (i. 11. OOS. 

Stai (lo71) la Ehz. c. d, fl. 1 (h. 2 in tlio statutes at large). The 
star. (Id71) IS Ehz c, o A\as made peipolual by btat. (Ids7) 29 Eliz. c. o. 
Compare Ihinkruptcy Act, ISSO (d0& 47 Yict. c. 52), s. *17 ; seo title Bankluitcy 
and Insolveniu , V(>] II , ]» 275. 

(c) Stat. (1571) 13 Eliz v. 5, « 5. 

(d) (hirits V. P/ue (iSOd), 12 Ves. 89, 103 ; Cornish v. Clark (1872), L. R. 14 

E([. 181, 189; 7(/of/ PtCftoimj Lid, v. IlollamL [1907] 2 Oh. 157. As to tho 
form of order giving elfect to this principle, beo p. 90, 2 >obL , 

(i) tSoo p. 87, 
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Sub-Sect. 2.~~Froperty within the Statute. Sect. 1. 

166. Riuce creditors cannot bo delayed, liindfT'od, or dofraude'd G<sne ral. 
by an alienation of property which was never witliin their reach, Property 
the statute only applies to such properly as can be taken in within the 
execution (/). The enactments (//) which have made new kinds 
of property liable to be taken in execution have, however, 
extended the scope of the statute (/f): thus, alienations of copy- 
holds (i), of 0 (piitable reversionary interests (A), of jHdicios of 
insurance, and oilier choscs in action (/), and of tlie fjj(iodwill of a 
business can now lx* set aside. If, however, at ilie dale of the 
alienation, llio iiroperty alnmated Bas not of a kind liable to bo 
taken in execution, a Rubser|uent enactment making such dciscriptM)ii 
of property so liahle will not heiieiit the creditors defeated by that 
alienation (n). 

kfoney lielonging to a hushand, but deposited or invested in Mom‘ys(*f 
the name of his wite in fraud of his creditois, is available to satisfy 
his debts, notwithstanding the provisions of the aMarried Women’s name (.f mfe. 
Property Act, lSS‘2 (o). 


S u a -Si'.c'r .'} -- Dt'jiosiinms within the Statute. 

166. The statute extends to all forms of alienation by which Alienations in 
creditors maybe delayed, hindered, or defrauded (;>)• Thus, the 
exeicise of a gioicriil po^^er of appointment may be within the 
statido (r/), Imt not tlm exmeise of a special power of appointment, 
unless the donee of the iiow^er was himself entitled in default of 
a[)pniiitmciit (/'), Ra such an alienation would take no j'^roperty out 
of the reach of a ci(‘ditor. The statute extends to si^jiaration deeds, 
especially if voluntary (m) ; to marriage settlements it the marriage 
w^as part of the fraud, and both hushand and wife were parties to 


(/) Mathews V. Fca re?' ] ('’(jx, l]q Oas. 278. The property inmitioiied 
in the sbitiitois “ lands, toiU'in»‘Tit^, licif*ditimu‘nts, fC'a'xlHniid chattel^,” or “ piiy 
loaao, rent, common oi otluM piofitfira chaige out of tln'Miine” (slat. (ir»7I) l.’i 
Khz c. Oy s. i). As to wiiat piojieity can bo taken in oxocution, tee lillo 
I^IXKCUTIOX, \ ol. XIV., p. 1. 

(</) Son tltlo J'lXEOUTlON, Vol XTV., pp. 48, 00 

(A) Jihaf Ko., lJ<t v. Ilullnmiy [1907] 2 (^h. 157, IGG. 

\i) Ilntt V. Smith (iSoG), 21 P»oav. oil. 

(/.) Idfal Ikdfhmj Co , Ltd. v. Holland, supra. 

[ij Sivhoe y. Cowaii (18G1), 29 Pcav. 6Ii7 ; Taylor v. Coenrn ^1870), 1 Oh. D. 
G;j(i ; He Monat, Kimiston Cotton Mills Co. v. Mouat. [1899] 1 Kh. 831 ; Kdnumds 
V. Edmunds, [1901] P. 3G2. 

(tti) Frendi v. French (18.75), (5 De G. M. & G. 96; Neale v. Day (1858), 28 
L. J. (cif.) 45. 

(;/) Sims V. Thomas (1840), 12 Ad, & El 530, 555. 

(o) 45 & 4G Vict. c. 75, s. 10. As to what is sepaiate property under this Act, 

SCO lltlo lUlSBANI) AND WllE * 

(p) Oadoyan v. JD unfit (1 770), 2 Cowp. 432, 434 ; see Parti idye v. Oojyt (1758), 
Amb. 596 (p^ifts to children). 

((/) Towjishind {Loid)y. Windham {\1o0), 2 Ves. Son. 1 , 10; Whdfua/ion y. 
Jenmmjs (1834), 0 Sun. 493 ; and see Mart tfiiy. McNamara (IS 13), 1 Ih War. 
411. 

S Chance, Treatise on I’oweis (1831), s. 1850. 

Stephens v. Olirt (178G), 2 Jho. C. C. 90; Jlohhsy. //m?/( 178S), I Cox, 
Eq. Gas. 445; Nunn v. IKtAsinorc (1800), 8 Term Hop. 521 , sec also Jones v. 
If ui^e (1839). 0 Bing. (N. o.) 341. Ex. Oh. 
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Fraudulent and Voidable Conveyances. 

the friiudulent intent (t ) ; to a purchase in the name of a cliild or 
other third party («), or in the joint names of the debtor and a third 
party (iv) ; to a sale in consideration of a payment to a third 
party G^); and to a judgment siiiTored (a). A deed, executed by a 
debtor who is tenant-in-tail, operating to disentail property and to 
resettle it on the debtor for life, is not within the statute, as nothing 
is thereby taken out of the reach of creditors (/;), and this is 
apparently the case even where the property is disentailed and 
resettled by two separate deeds, provided that the two deeds in ffu-i 
form parts of the same transaction (r). 

167 . A deed, tliough in form a trust deed for the benefit of 
creditors, and tlierefore primd fade not fraudulent (dh if ic is a idoak 
for retaining a benefit for the debtor at the cxpoTisc of the creditors, 
or if it seeks to impose obligations on tlio creditors not required 
of them at law, will be set aside under the statute at the 
instance of creditors not parties thereto (e). In determining the 
validity of such a trust deed, the deed miint ho considi red as a 
wdiole, and where it is substantially for the benelit of thf) creditois 
a proviso beneficial to the debtor, if consistent ^\i(htliu tenor and 
object of the trust, will not render the deed void (/). 

An assignment by an outgoing jiartner of bis share in the 
jiartnership property to the sole coniinuing partner, in considera- 
tion of a covenant for tlio payment of the parLnership debts, may 
be set aside as calculated to delay, hinder, or didraud both the 
creditors of the firm and the separate creditors of the outgoing 
pai'tiier (//). 

Settlements by married \vonion of their property made after 
tlio 1st January, 1883, are within the statute (//)• 

(/) ColomhmeY. Pcnhally PcuhaU w Miller 1 Sm A’ (K 22H ; Puhner 

V. JJunier (1809), Tj. 11. 8 Eq. 40; BOO,/te TiV/.s, Jic Vlovqlt, [ 1901] 2 X. IL 

V09, C. A. ; affinxiccl nom. (Ifnigh v. i^amucl^ [199^] A. 0 442 ; Ite Pintniujftm, 
E.r 2 >art€ Ptmnngton (1888), b T. L V\. 29, C. A. 

(u) Barrack v. M'Culloeh (18.j(P, b K iJc 110, 

(zr) Stilcman y. Ashdown (1742), 2 Atk 477; soo Glaidcr v. llrivei il802), 
8 Ye^'. 19.;. 

(£r) Neah v. iJatj (18o8), 28 L. J. (eil.) 45; French v. French (1855), 
6 De G. M. A G. 05. 

(a) hntuy V. Mmniay (ISJO), 11 M. A, W. 207; Mtut v. Howell (1803), 

4 East, 1 ; and Bre (*lavnj v Jhufletf (1770), 2 (’i»\vp. 427. 

f5) Olementa v ICccJrs (1817), 11 I Ec^. ik 229. 

(r) , at p. 239. 

(f7) Uodfrey v. Poole (1888), 13 App, Caa. 497, I* 0. ; see PhlsUnk v. J^y^f^r 
fl815), 3 Af. A S’. 371 ; comimro lie UiUo, Ex parte Dollar (1891), 8 Morr. 157 
(wlib'h was a sale of all a debtor’s assets in coiibidcration of the jxaymeut of Ion 
BhilliTi^s in the pound on all dobts). 

(p) ^pencer v. t^lakr (1878), 4 Q. B. D. 13; Biaith v. Hunt (1852), 10 Hare, 
30 \ fjvans V, Jones (ISGI), 3 H. & C. 423 ; Alton Harrison^ PvysfT v. Uarnsim 
(1869), 4 (^b. App. 022; llohhro v. London, and Wesi minster Dim'onnt Co. (1879), 

5 Ex. 1). 47; (ircen v. //ra ad (1884), Cab. & El. 410; Maslchjne and Cooke v. 
B?nitkf [1903] 1 K. B. 071, 0. A. ; see Re Binclan\ Ex parte Chaplin (1884), 20 
Oh. I>. 319, C. A. ; Otm t. Neale (1820), 5 Mooie (o. P-), 19. 

(/) Alton^ V. llarruum, Poyaer v. JJamson, supra (proviso that the debtor 
shoubl retain possession for six months) ; Muskdyne and Cooke y. Smithy supra 
at p. 670 (similar proviso). * 

Cq) Be EdwardS’ Wood, Ex parte Mayou (1865), 4 ])o G. J. &. Sin. 664.*' 

fA) Maniod Women’s Piopoity Act, 1882 (45 & 40 Vict. c. 7.*^^), s. 19^ sen 



Part I. — Impeachable by Creditors. 


81 


A voluntary expenditure of money in the improvement of 
anothei’s e^iaio does not entitle the creditors of tho perso^i 
expending the money to a charge on tlie estate for the amount 
expended, on the plea that tho expenditure is an alienation within 
tho statute, for tlie money has merged in the estate (i). 

Sect. 2. — Protection of Bond Fide Purchasers jor Value. 

168. For creditors to be in a position to imjioach an alienation 
of pro]HU*ty l)y their debtor they must prove, in addition to 
fraudulent intent on the part of the grantor, eitlier tlia,t the ahena' 
tiun was made without good, 7.c., valuable, consideration (A), or that 
the grantee was privy to tlie fraud (/). Otherwise the grantee 
will bo entitled to tlio protection given by tho statute even 
where a cn*ditor is in fact defeated hy tho grant (a). 

Where an alienation is made by a debtor, waih intent to defraud 
his creditors, to a company practically identical with himself, the 
company must bo taben to have had full notice of tho true nature of 
the transaction, and so to be unable to avail itself of the protection, 
although the alienation is one for valuable consideration (o). 

169. The considera-tion given need not he tho full value of th(3 
property (/O, especially when the purcdiaser is a relative (7). It 
must, however, bo more tlian nominal; and it will not be sufli- 
ciont tliat the grantor has escaped some lialiility attaching to sucdi 
jiroporty, as in the case of an assignment of leaseholds, or of shares 
in a company tliat are subject to unjiaid calls (r). 

R. lli; IWkett V. Ta^hcr (1887), 19 Q. 11 1). 7 ; hog also Ihsioe v. lu/ointi/ 
(1702), 1 Hro. U. 0. 17, ii. (limit’s od ) (28 English Reports, 901); and as tt) 
Rottloinonts of married w^mien’s property generally, see titles IIushvnu axj) 
Wife; Real PaopERTY x\nd Tuattels Ueu.. 

(i) (\iitipion V. i^oiton (18i0j, 17 Ves. 26;ba ; JSugdcn, Yendore and Ihireha-sers, 
1 Itli ed., }). 707. 

(/:) The kilahitn uses the words “ good consideration,” hut these words have 
always Ijoen hf'ld’to be eijuivalent^to “valuahlo conaideration ” ; see Tinfit's 
CaRc (1002), S (V». Jiep 80 b ; 1 {Smith, L. 0., 11th ed., p. 1 ; Mt/^rs v. LtotUcr 
fUihc) (1844), 7 L E(i. R 140. 

[1) fluhnvs V. Veunrij (iSdO), 3 K. & J. 90; Graham v. Parher [\Hb itj, 14 C B. 
410 ; Hale v. t^alonn Ononhus Go (1850), 4 Drew. 492 ; Kfvaii v. Crawford (1877), 
0 Oh. D. 29, A., He Johnson. Golden Y.GiUarn (1881), 20 (% D. .389, 394, 

0. A ; Jte Tt'tlnj, Ex. pnite Jfffmf y. Tetbaj (1890), 3 Mans 220, 231; Re. Etfre. 
Ex parte Eofre (1881), 44 L. T. 922; Re Cranston. Ex. parte Cranston (1892), 
9 !Morr. 100; lie Rei^. Ex parte Clough, [1904] 2 K. B 709, (\ A., allimiel, 
sub nom. CUntgh v. Satnuel, [1905] A. C. 442. As to onin of proof, sco p. 84, 
post. 

{ni) Stat. (1571) 13 Eliz. c. 5, s. 5 (s. G in statutes at large). 

Ml) Holmes V. Rcnney, supra; Re Johnson. Golden v. Oillain, supra, at p. 390. 

(o) Re Ilirth {Carl), Ex parte Trustee, [1899] 1 Q. B. G12, 0. A., per Vaughan 
AVilliams, L. J., at p. G25. • 

(;d Sfephfns v. <Jhre (1780), 2 Bro. 0. 0. 90; Nunn v. Wilsmore (1800), 8 
Term Rep. 521; Copts Mtddhion (ISIS), 2 Madd. 410; Thompson Wilder 
(1859), 4 DgG. J. GOO, i>. A. 

(< 7 ) Re Johnson, Golden v. GiJlam, supra; Arundel {Lady) v. Phipps and 
Taunton (1804), 10 Ves. 139 ; compare Sironq v. Strong (1854), 18 Bcav 108. 

(r) Re Ridler, Midler y. Ridler (1882), 22 Oh. D. 74, C. A. The pnnciple of 
Price v. Jenhns (1877), 5 Oh. D. G19, 0. A., only applies to cases under etat. 
(loSl-Sf 27 Eliz. c. 4 (boo p. 96, post), and ia not oxtonded tc ::iises under 
atat. (1571) 13 Eli^ c. 6. * 
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A prant to secure the repayment of an existing debt is one for 
buflic'iout consideration (s) ; so, also, is a grant in consideration 
of the waiving of an equity tc a settlement (/). Where, on the 
face of the instrument, there apj'ears either no valuable considera- 
tion, or merely a nominal consideration, evidence is admissible to 
show that in fact there w^as valuable considoiation (u). 

170 . Marriage is a surticiont consideration (a), even w’lien the 
wife is aware that the husband is indebted at the time (/^), 
unless the wife knows of acts of liankiupi.cy committed before 
the date of the settlement (e). If the marriiigo is hona fido it is 
immaterial that the settlement contains false recitals (r/), or a 
covenant to settle all aftor-acquinnl property of tlio huslmnd (r). 
If, however, the mairiago is not homi iido, but a contrivance to 
remove ])ro[)erty from the reach of creditors, it will not avail as a 
good consideration (/) : and the marriage consideration wdll not 
support, as against creditors, provisions in favour of collaterals (//h 
J'oRt-nuptial settlements executed in pursuance of ante-nuptial 
agreements of which specific performance could ho obtained are for 
valuable consideration, and aro not, tlieroforo, affi'CtiMl by the statute 
in the absence of a fraudulent intent common to both parties to the 
marriage consideration (//). 

Separation deeds by which property is settled in consideration of 

(.s') He Jkvnjordj Ks ^arle (Hntiis (1870), 1*2 ( 'li. 1>. .‘114, 82.8, C. A ; AlUm v. 
Jltirri.-on, I'oijser v. Harrison (ISCO), 4 (Ii Aj)}). 022; Mariimlalc \ Ilooih (1882), 
8 li A' Ad. 4518 , POO Allen y. Vninneti (LSTO;, 8 (’h A]ip 877. As fo sutnciont 
(‘oTisidciution for other |»ui])(»se3, coinpsiie p. 90, , and see titlo ('OaNTHAUT, 

Vol. Vll., jip. 888—880. 

He Homey Hx parte Home (1888), 84 L. T. 301 ; and Poe Tiasddle v. 
Hradhwatte 8 Cli Jl. 080, 0. A ; 8/( niHiora v. Ikhrnis ^1808), h. K. 1 

171 ; coin])rirG Ho ktit v. TaActr (1887), 19 tL li J). 7 (ooiiBidrTiitioii pasHiny; from 
a hiisl)aiid). For general treatment of the doctrine of equity to a sett loment, 

SCO t.ltlo llesiiANI) AM) Wll'E 

(n) Gah V. iri///a/asow (1841), 8 M. & W. 405; roft v. Totlhimfcr (1845), 2 
(’dll. 70; fjCifcliMe Case (I805j, L. If. 1 ^iq. 281; Tvivnendy. 'J'oktr (1800), 1 
(.’h. App. 4 1(), 459 , v. Coflms (1871), 0 C’h. Apj) 228, 288 ; Hr Holland^ 

ilrupj V. HoUandy [1902] 2 Uh 300, 388, A. So a (Iced may he sliowu to be 
part of a tnnipactioii cvidteiccd by other deeds {Harman \. Ru hards (1852), 10 
Hare, 81 ; Graham w. (/ Ket^fle {IHiA}, !(> I. ( h. R. 1). See also title iJjiEDS 
AND Other Instuuments, Vol X., ]»p. 489, 410, 449. 

(fi) Campion v. Cafton (1810), 17 A es 208 a , and see Hiibstl v. Ilainmond (1738), 
1 Aik. 13 ; Ffa'^er v. Thompson (1859), 1 Giff. 49, 65, reversed on another 
point (1859), 4 lie G. & J. 059, G. A. 

{h) find. 

?c) Frast? V. Thompson (1859), 4 lie G. & J. 059, 0. A. 

\ii) Cam}aon v. Cotton^ supra; Ktvan v. <Uon'n,rd (1877), () Gh. D. 29, 0. A. 
(^^) lie H( 18 , F'x parte Clough, [1904] 2 K. L/70f), L\ A.; atliimed, sub no 7 n, 
Clovqh V. Ha mud, [1905] A. G 442. 

{/) ^^olotnbinc V Ptnhall, J’nihall v. J\IdUr (1853), 1 Sm. & 0. 228, where the 
parties had lived together for some years before marnao'e ; Fraser v. Tlannpscyn, 
svpra; He I'enmngton, Fx jtartr (Wxr (1888), 59 L. T. 774; coinT>are Bulmer 
V. Hunter (1809), Fj. IL 8 Kq. 40. 

(^) Smith y. (licrnU (1807), 1.. R.4 Eq 390; lie Cameron and Wells (1887), 37 
Ch. lb 32, 30; and «<*<' Satrn v. Vrowse (1802^ 0 A'^oe. 752. 

(/<) Re Hollandy GnmjY, Holland, supra; and soo WardenY, Jones (1867), 2 
])e G. & J. 76, where Ihcie was no contract in writing sufficient to satisfy the 
Statute of Frauds, so that the ante-nuptial agreement w^as uiionforceaible ; see, 
ftiither, Taylor v. Jones (.1743), 2 Atk. (100. 
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no proceedings being taken against the grantor for divorce (i), or 
which contain a covenant by tlio trustees to mdenniify the husband 
against his wife’s debts, are also for suflicient consideration (/r). 

171. rurcliaseis for value from the grantee a.U‘ mIso within the 
protection of tlio section if they take williout nuticc ui the fraud;/), 
for the alienation by the debtor is good until it is avoided (iit). 

SucT. — of ImpeuLhinniL 

1 .- - Frauiluh'iit luient. 

172. The question of intent to delay, liiiider, or defraud crc'dii- 

is ftdwavs one. of fact, wliicli ihc. court bas to decide on llu*. nici Us oi 
each particular case atler taking all the circumstances surroundmg 
the makiijg of tlie alK'iiation mto account (;/). 

An intention to deuat an expended exc'cuiion hy a })(Ulii‘ular 
judgment creditor does not necisssaiily constitute a iiaud ^vlthiu 
the statute td, but to he valid an alicualion iiuide witli such intent 
]uust 1)0 for full value ami, as between the dehior and the grantee, 
iL honii fide transaction ( No title to goods will ])ass to an 
assignee thereof xvliere lie lias liad notice that a writ of eACCution 
luis actually l‘eeii delivered to tlio shorili' liofoio tlie alienation yq). 

Unlike the lKiiikrii[)i('y lavs(r), the statute does not prohibit 
a d(d)tor pieJVrring one creditor to another (>s), and theiehire a 

(/) //('/'/</? V. //(/// (IVSS), 1 (\)x, ('as.44r); ceiiiparo /it: Fxjmrfr 

[lens I 2 h. li. ItiO, 0. A , iiud see, ('mttra. Fitter v. Fitzer (iTil*), 2 Aik. all. 

(/.) V. (Hue (17S()\2 Hu) ( ’. DO ; iind sec II iison v. fVihon (IBIS), 

1 J1 Ji. tUs. aIJS; (lilihny llnnluu} (1.S70), j r}i. A])p ,io0. 

(/i (Jt'HKjc V Milhaiihr (ISO.J), 0 V<'s. 100, Halifax Joint Hivdi Ihinlunj (\k y. 
(iUdlnlly [IBiU] J C'h. ol , see also \oifts v. Faitrsoiiy [ISO-lJ o (Jh. 2i>7. Siniilur 
prutc('tion IS >:iven Uj ])iin'haseis tnmi giantoes under agiuiit voidahhj under lhe 
liaiikiujjtey A'‘t, ISB.'! ^h<’t c. o2’),^rf. *17 ; see He Farter and Kvndcnhnes 

(\oitra(ty [1S‘)7] 1 C'li. 770, L\ A ; and title BAKKuuj’'JeY AND iNsoLVKNev, 
Vol. IT , p 270 

(in) JIi)/ ( Wood y Souih rorLshirr Ilyif and Hirer Fun (18jS), 3 If. & N. 7J)S. 

(//) 'J'lioni/ son y. W'lfsfcr (ISOO), I Drew. <)2S, 032; (/itd/rtt/ v. (IS8-S), 

13 A])]». (\is. 407; lie Holland^ v. lloiandy [I0()2J 2 (3i. 300, ( '. .V. ; 

i'omp.ue ifFonnor Jnniard (IB3Sj, 2 Jo Kx Jr. Ool ; Furi‘'t t/*y. Hooptr 
(iSoO', 2 Jut. (n. S ) lOSl , Marloir y. ifnjifl (1S02), vS Jur (n. s.) S20 

(o) Stat. (1371) 13 J^:1 j/. c. 3, Soo /^z ut' (IS 13), 7 li. S02 , llolr 

V it<afooii Omnibus Fo (1S30), 4 Jliew. 102, Ikinnll v. Ten ij (ISOl), 0 11 tS. N. 
B07. The personal repiosoi dative of a deceased d^ddor has the same to 

def(‘i'd. an execution uoditor in this maniiei as the d<*htor hini'^tdl' had (II c/zrr- 
ha7n})fou and t^iad/oidshire Ihnihimf Co. y Maj'sfon (IStil), 7 JJ. A: N. 1 JS). 

(p) (\iulstvn V Oaidintr (10s] ), repoitod 3 Swan, 270, n. ; Alton y llanison^ 
J*iit/sir V. llaniHm (ISOil), 4 Ch. A])p. 022; Fdtnnnds v. FdnwndSy [lOOJj P. 
302, 37B; and see lie Moionei/ (1837 '. 21 L. li. Ir. 27, 35 — .37, C. A. , f<tronfj y. 
Atniin/ (1833), 18 lleav. -JOS. Jn deteriuining whether the transaction was 
bond Jidcy tliO fact that its necessary ellect would bo to defeat a judgment creiiltor 
would incline the coiiit to decide against its validity [Edmunds y. Eldmumls, 
eintrOj at pp. 375, 370). 

(q) Sale of (Joods Act, 1893 (3G & 67 Viet. c. 71), b. 26 (1). l8oo title 
JiInklution, Yol XiV., p 43) 

(r) J:>ee title Pankkui"! CY and Insolvkncy, Vol IT., p, 279 

(s) ilolbrid V Anderson 1^1703), 5 Term liep. 235 ; Benton y. Thm nhi/l JSlfl), 7 
Taunt. 149; Alton v. Hairisvn, PiOfser y. Harrison^ 8U2)ra ; Middldon v. Pollock^ 
Ex pari& Elliott (1870), 2 Ch. ]>. 104, per Jessel, M.R., at p. 108, Mashelym 

nd Cooke v. Bnufhy [1902] 2 K. li. 158 ; affirmed, [1903] 1 li IC 071, C. A. * 
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Fkauduleiit and Voidable CoNVEyANOEs. 


Sect. 3. 

Grounds 
of Impeach- 
ment. 


I 'liiud at 
i list ifrat ion of 
HI an lee. 


Burden of 
piuof. 


Evidence uf 

fraudulent 

intent. 


conveyiiiice executed in favour of one or some only of tlio t'reditors of 
tJie grantor may be bond fide and valid, notwithstanding that the 
grantor knows at the time that execution is about to be issued 
against him (0, or that he is insolvent («), and even though the 
conveyance comprises the whole of the grantor’s property (c). Such 
an alienation wull, however, be avoided if it is a mere cloak to secure 
a benefit to the grantor (w). 

The fact that the iiiLont to defraud emanates from the grantee 
and not from the grantor, and that the latter acted only at the 
instigation of the grantee, does not prevent an alienation being 
avoided (x), 

SuJi-SiiOT. 2 — Ei'iihitce of Fraudulent Intent. 

173. In an action to sot aside an alienation under the slatiite 
the onus of proot of actual fraud on the part of the grantor, and 
that the grantee was privy to the intent, rests ui)on tliu plaintilT 
where the alienation is for valualde consideration (a). Where, 
however, tlie alienation is voluntary, then on proof that the grantor 
was at the time of its execution coutem])latmg his entry upon a 
hazardous business (/>), or that the natural consequence of the 
alienation was to delay, hinder, or defraud creditors (r), or that the 
ciicumstances under which the alienation was eflected l)ore one of 
the indications or badges of fraud hereafter mentioned (d), the onus 
of upholding the alienation is imposed on the dtdendants. 

174. There are a number of circumstaucr^s whiidi weigh witli 
the court in detenu in ing whether, in any particular case, tli(‘re \\as 
an intent to defraud cnidifcois (<?). J’lie strongest of these indica- 
tions, or badges, of fraud is the continuance of tlie grantor in 
possession of the property he has purported to aliiaiale, when such 
continuance in possession is not in accordance with the tenor and 
object of tlie conveyance (/); and even though the grantee is lot into 


g) 


zilton V. l/anisoUf l\nif>er v. 4 Ch. App. 62:2. 

(») Middleton v. Pollock^ paile PUvdt [ \^~[\), 2 (’li. 1 >. 104. The knowledge 
of tho creditor grantee is also imiualoiiul {ihid.^ at p. l(i8). 

(c) Alto I V. Harrison f ]\>iiscr\. Ilanisonj supia. 

(?.’) Jlid; Mahkchyiieand (^oi'lcY. ; aliiiuiod, [ 1006] 

1 K. B. 671, C. A.; Jit t^indair, Ejt parte ('haplni (1881), 26 (di 1) 810, (\ A., 
bee the Judgment of Fay, I 2 J., at i». 63G, and Allni v. Honintt (ISTO ■, 6 t h App. 
2377. ISeealso tjitlo B\kkkuiucy and Insoi.vency, Vol. II , p ;J66 
(a") Cornish v. Clark (1872), L. li. 11 TJ(j, 181 

\n) Its Johnson^ Golden v. ihllam (1881), 20 Oh. 1>. 380, 301, 0. A. ; Pe 
Cranston^ Ex paiie (Vanst^m (1892), 9 Moir. 160; lie 7’dleii, Kt jayte Jeffrey 
(1896^, 3 Mims. 226, 233 ; Re llirih (^'o/), AT piute Trustee^ [189,9] 1 U B (>12, 
620, 0. A. ; Pie Holland, Orei/ff Holland ^ [1902] 2 Ch. 3G0, 0. A. ; lie Ikis, 
Er parte Clough, [1901] 2 K. B 7G9, C. A. 

r/*) Afaekaij v. Douglas (1872), L. E. 14 Ikp ]0G 

(c) Eretman v. i'ope (1870), 5 (Jh. Ajij) 538 ; Re HTse, Ex parte Mirccr 
Q886), 17 Q, B. D. 290, 0. A.; lie Holland, Gregg v. Holland, supra; see 
Re TtUeyy Ex jiarte Jeffinj, supra, 

(d) See infra. 

le) As to where th<* onus of proof lies, see supra. 
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akd see Morris v. iJori is (Isuj), 72 L. T. 879, P, C. 
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possession jointly wiLh the grantor, the presuinpiion of fraud will 
still be raised (//). But continuance in possessif)n is not evidence of 
fraud wliero such possession is consistent witli the nature of the 
grant, as in the case of a mortgage (//). ^ Again, retention of Ibe 
title deeds of the property gi anted is an indication (»f a iVaudiilent 
intent ( 0 - 

175. Tlio fact that the grantor was at the time oL the aliena- 
tion iiulohteJ to a (jonsidorahle extent, though not luiioiinting to 
insolvency, especially ifl)y the alienation he naidcred himsolf 
unalde to meet his then existing Iial)ilitics, furnishes very riroug 
evidence of an inltsit to defraud his creditors (A), l)ut such e\iiU‘nce 
is not conclusive (/). Jn didt rinining tlio amount of the indehled- 
ness of lluj grantor, account must bo taken of any contingent 
liability, siieli as Unit under a guarantee (?a), or for damages 
reiioveiaal in an action conimonc(Ml after iho aluiiialion for a tort 
coniniiLtod prioi In iiie alienation (iO, unless tlio conlingtmc-y of tluj 
giaiitor being ni ide lialile IS very remote (o) ; but nioiTgago de))ts, 
vlmre the iuorlgag( d pro]>eity is a sollicient seeiuily, may 1)0 
disregarded ( jt). It is not, however, necessary fur the avoidance of 
an alienation und(T the statute that the grantor sin iiild be in any 
vay indebted at the time of the alienation ((/), and a settle.inent 
made for tln^ purpose of safeguarding the grantor, or his ianiily, at 
a time vhen he is about to enter upon a speculative busiiuss, or 
OIK’ of ^^lllc]l he has no spe vdal hmow ledge, will ho impeachable on 
Lliat ;’round alone (r). 


(/) W ill (Itili y . ilSDS), 1 Camp. oSli. Put this would ])lob.ll)]^ nou bo 

so wlw'io the gianloi and grantee aie husband ai»d Wite, and tlio ]>ro[)eily 
tninsleiied cuIlsl^ts oi luinituro in ihcj bouso occupied by I'oth; boe IlamSiXif v. 
MtiqnV, [iSilll tb P IS, C \ 

(//) litedv ]l (1 SSI I, 7 ibng o77,»*7S3; Mariindalt v. Booth (1S;12\ 3 
P iV Ad. *P)S ; coinpaio Alton \ Hum, on, l\ujsn' v. Uuruson (1800^ 4 Cli. App. 
022 . 

(?) Pcj ri/-Iln ftefi V Aitn'oO'l {iSaV, 27 Jj. J (eii ) 121 

(/.‘) Tonim'nd v. R (IS lUb 2 Peav. 310; Jenhiiu v. Vatujhiin (ISaOb 3 

Tli'ow. dlO , Vhristii v. (lourienaff (ISoS), 20 Peav. HO; Fierman v. Pope (isP)'), 
.) Ch. A}ip oSS ; Koit V. llilnj (liS72\ L. R. 1 1 E(|. IPO; Bpir H WilUnr,<i 
(ISOab 12 L. T. 70‘4 ; IknniMoi v. Tuitcrndl, Pnum^on v. Cmpp* r (I SOS), 18 L. T. 
303 ; hV llo’dund, (inqq v. Holland, [10021 2 Ch. 300, C A 

(/) Pii H7o', Hf jnu Ic Miiwr (ISSO), 17 ti P. 2!M), C. A.; JtV J\dinsu)t 
(iolilrn V. tjillam (ISSl), 20 Cli. J). 380, C. A ; Jlobna^ v. /Va;a ?/ (18301, 3, 

K. & G. 00; but boe Frveuuni v. I^ope, supra; and MaHaip v, />iaa//a‘< (1872), 

L. 11. 14 Pq. 100. And beo AV Lane -Fox, Fr parte Gimhhtt, [lOUOj 2 U. P. 
COS; (rraJiatn v. O'Kccjfe (1801), 10 T. Uh. K. 1 

(r 7 i) he liidliTf llidlcr v. Jlidler (1882), 22 Cli !>. 74, C. A. 
f?/) (h'o'^slcy V. KhuorHiy (1871), L. P. 12 Pq. 138 

(o) AV Piidler, Ibdlcr v. liidter, snpra; and boo lie Rbse, Ex park Mcner, s)ipia ; 

Vij8€ V. Brown (1884), 13 (j.P P. 100. • 

(p) Jenliyn v. Vavyhan (1830), 3 Prow. 419, 426; Re Honibefr, Kx parte 
Ilvxtahle (1870), 2 Uh. P. 34, 0. A. 

( 7 ) Stilcnian v. Ashdou'u (1742), 2 Atk. 477 ; Barling v. Bisliopp (180(1), 29 
Beav. 417 ; Thompson v. 11 chsier (^1839), 4 Prow. 028, GI52. 

(r) Madcay y. Eouglas (1872), L. R. 14 Eq. 106; Re BuiterwoiHu Fc park 
Russell (18S2\ 19 Oh. D. 688, 0. A., per Jessel, M.R., at p. 50S “The prin- 
ciple of Mackay v. Douglas, and that line of CMises, is this, that a man is not 
entitled* to go into a hazardous hubiuess and immediately befoiu doing so to 
settle all his property voluntarily, the object being this ‘ If 1 succeed m business 
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176. Other indications of a fraudulent intent are: the fact 
i\hiL the fllhijiatioii comprises siihstantially the \\holeof the i)i'operty 
of tlie i^nintor (.s) ; in the case of an alienation of shares, that a 
call has been made upon them U ) ; that the alienation is made 
aft(3r a writ has been issued a.<>iiinHt the pjrantor(rt), or after 
execiition has been issued ih); that the conveyance by which it is 
effected coiit ains an uniu'cessary statement to the offe'-t that it was 
made Without a fiMudulent intent (r) ; that the conveyance contains 
a false rt'(*ital, thou^di this will not he eonejusive a'-^uiist a party who 
did not know that the recital \^as false (^/); oi that the {^a’aiilor 
reserved to Liius. if a }w)W(‘r of revocation (rb 

177- Jf a settlor stdtles liis own jiropcahy upon trusts, under 
y hit'll ]k‘ takes a life iiitciest dt terminahle on haiikruplcy, his lito 
interest Yvill pass on his hankni])tL*y to his tnistei', the ])roYision 
for dett'i 111 illation regarded as a fiaiid on tlie liankruptcy 

law (,/■). The inclusion of such a ])rovisjrn imp, lit also lead the 
couit to rt'gard the whole si ttlemenl with susjacion in an acticui to 
S(‘t it aside under the statute fy), Imt will not of itself render the 
whole settlement fraudulent (// ). Where tlu* ];io])C‘rty so settled is 
tliat comiiip to the settlor in right of liis wile, tlu^ provision for 
determination on bankruptcy is good under the bankruptcy ltu\s 


I inako Ji forhiiio foi If I fail 1 leave iny crcditois unpaid. They will 

bear tle^ loss ’ 

(.s) Tirf/n>'8 Citse (UJOC), C ('o llo]) 80 1) ; ] Smith, L llth od., 1; 

v (1 7i2), 2 At k ‘177; 'f'/ntmj'Son \ H W>.sYf'r (1 S,')!0, <| I ij-cw. 

OCS, , Onoiiul Jhinl: (\tr v. i'oJoiUtn (ISGlh d L. 'Ik !1 ; ITa/c v. 
(uxiilutr (1800), L i: 7 lO'i 017 , /iV Ttaniihtov^ Iltht uml Urnerol i'ui/a hut/ mnf 
Ksfnfc r(, V. 7'/()te/A/(OMlS(M). 7l L T 1C7 , hV Ilnih (('ro/). Ah jxiriv Tnifitif, 
[I'SOOj 1 W (ilc, (iCo, Ck A ; but AKou v. {\ v. JJtu't mou 

08001, 1 (hi. App (iCC 

{() h‘f 'J't oKifliiun , livnt and (Unvnd ('nlhrluHj and Ksfat^ To. v. Trov<ihtony 
sn}>yn. 

\fi) 'ru'^iuf\ O^^l'h •* Ihoe, 101 , lUinkin- 

sopp V llidihu '^t‘>p 1 (h M. (b lOo, (k A.\ //. Mowney (1887), 21 

L li Ii. 27, ('.A ; llailinq v. Ak.s//.»;/p( 1800\ 20 Heav. ‘117 ; litthntr v. lInnUr 
(1800), K 8 Eq. ‘KO l.ut SCO AV Uk^, A’.r paitv JA m? (1880), 17 (i li. 1). 
200, (.k A ; Alton v. Ifairi'^on, Fvyycr y Jliini^viiy sujivn. 

(/i) Hotly. >8k/7?t// (is, ■)(;), 21 i’>«av. oil ; coinpaie v. (IS-lf)), 7 (i. B. 

802 ; llalv y. Onin\lnf% ('o. (18.)0}, 4 Mo‘\v 402 ; Fihnnnda v. Kdmund^i, 

[1004] Ik 302, whtre tho asj^ip'iniiciilK were lu'Ul valid a» l.euip hand fidi anil 
IWvalm^ 

[( ] Tv'nue s (\i r, ‘>ttf r./ 

b/ ) J t‘j(/i(fli V. ‘'Jnin (lS,>,3y ] Sill. (!fc {} 278, Krran y. Crawford (1877), 6 
( h li 20, (.^ A ' ^ 


(f) JUnrll -. (use vl59(i\ Mooie (K. D.), 4S(J; Turbuch y. Minimi/ (170^5), 2 
\ wu .10 ; MuhUuvme v. Mwhnr (1742), 2 Aik. 519 ,• t^nnth v. Hurst (18.'>2), 10 
V. VurlM (1S(U), 1 John. & U. 410 ; .Jenh/ny. Vaiu/lian 
‘12< , Jle Lnnr-For, Fr.jtarte (liinhh'tt, [1000] 2 Q. B. 508. 

(1811;, 19 Yes S8 ; Ha jirewer'a Morion 

Y. (AfC’AaM-r', [180() ] 2 {'h. ,503 ; and hoo litio BANKruTiTCY AND Insolvency, 
v ol. LI., p. 151- 8Vi,/s, where the life intorost is detorralualile on a voluntary 

a nnifnpjn /Vaz-ioyi (1859), 27 Beav. 181), or on an involuntary 

alienalion otnor Uinn ..aukruptcy and the cliinne ha.=i Inkcn eflf'ct before the 
I'ankniptcy {He Dstmubi, heimuhl v. DHmuld (18S9), 40 Ch. 1). 5S5) 

('/) Murphy v. AbrnhuM (ISW), 15 J. Oh. E. .'171. 

(/() Us Holland, flrcijy v. JM!emd, [1.902] 2 Oh. 360, 372, 386, 0. A."; over- 
ruling Ks Pearsuii, Lx jiarU Nteyhms (1876), 3 Ch. D. 807, 
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Part T. — Impeachable by Creditors, 

and, farther, raises no i)resum2)fcion of a frjindulenfc intent under the 3. 

statute (?■). . Grounds 

The ^ mere fact that the settlor reserves, or inav derive, some of Impeach • 
l)enelit' under a settlement will not affect its validity ’(/,). ment, 

SucT. 4. — ir/to can avoid Alienations nnd, r (hr Shitnte, 

178. Although alienations made with intent to dol;i,y, ]ji)ider, Not vok table 
or defrinid creditors are voidable as against creditors and ]>ersons by .iriautor 
claiming through them,*Rncli alitjnations arc valid in all other 
respects and against all other persons. AVhore such alK'Hiitions are Iin.u” hmi 
made by dri'd they cannot ))0 impeached by tlie grantor (/), liy 
his jiorsonal repu'sentatives after Ijis dt ath (m ), by liis commiiieii 
after his lunacy (//), nor by aiiy other piusfuis (l(*riving title under 
him(/»), the gra,nt being good as against all thiid panics other than 
creditors {]>). AVhere, however, the alienation is by delivery of goods 
and is in fact a mere prt'tence, and no ])urclia.se-inont‘y is })aid 
although a receipt is sigiiod for it, the giantor may recover the 
goods from the grantee i]i an action in trover (7). 

179. A creditor's right to relief is not lost by a roli'iise of the Kifcci of 

debt if 2)rociinjd by tlie deblor without disclosing Uie, (jxi^tiMice of anU 

property com pi if'od in a voidalde Bettlemmit (r). A crt'dii-or may 
impeatdi one j’art of a frauduliuit transai tmii altliougb he takes a 
bimefit under another jiart (s) ; lint creditors who have acquiesced 

in tlie grantor making the alienation, and peiH<ms doiiving title 
under tluun, have no right to sot aside the alienation, for tliey 
cannot be said to have been defrauded tlien'by (/). Himdarly, a 
creditor wdio lias rtqu’esonled the alienation which is imiioached 
as valid to a tliird ^larty is disentitled to the lelief giv('U by 
the statute, even though the third party has not acted on the 
representation (a). ' ^ 

180. With the above exceptions, all creditors who have boon 
dcilayed, hindered, or deiraiuied liy the alienation, wdudher ilrt n 
de])ts W'cre owing the dati*- it w^as made or w'ere incurred 

(z) IlKjinhofliam v. Jlolmc (ISll), ID Y<*fl HS, 02 , MfnOI'uirf. v. llfhtrnu (lS0r>), 

Tj K. 1 hkp 171 ; M<ult)ifv8h y. /’<M/use, tl^’b^] I Ch bO,') , lU O/g/v v, 

Jlolhmd, [lilOliJ 2 (di :5(K), 1\ A. 

(A) Jtiillofray v. il/z//( 0 (/ (ISIO), I Math! ^jn,421, v. Penury (ISoC)), 

3 X. & .T ‘10, ioo. 

{() Piin V. Psfnuassc flSCni, 2 ^Iv A X. ‘UK) ; JUf( y. Curtioii (183,7), 2 
Mv. & X, o03; l^uul y. Paul (18S2),‘2() Oli. D 712, (\^A., and rim Ptnit^ y. 

Pnrr [ISOo), 12 SO, 1()3; Titiujtft rai/ y. Poirli (IS72), L U 1 1 Kq 1-71, 

1j7; Ayrrsty. Jcuhins (JS73), h Iv IS X]. 27.7. 

(in) JItnvrfi V. I tadtr (1011), (Vo, Jar. 270, (hlular v. llaiuw (lO'Jo), Comb. 

34 S. 

(n) (\>hnany LVoAz r (1 700), 1 Yes. 161). 

(o) Jhbinsim v. M^DuuurU (ISLS), 2 D. & Aid, VH. 

( V. Wnullnun (1811). 6 (b lb 166. 

p/) Bowes y. Foder (is, 78 1 2 11. cV iSl 770. Soo also title TiiovEii AND I > 1/1 imte. 

Fr) Marlcnyy. lUnupas li. R. 14 Kq. 106; and &eo Touynnay \ Bowhs 

(1872), I'.R 14 1.71. As to delay in taking legal proreed in sro p. SO, 

Fi-ewh V. Vrnfh (ISj,')), (! T)e O M. & U. 95, 102. 

(0 OHiver V. Kinq (1K5(!), s Dc G. M. & » i 110, C. A. : Ftal v. Breton 
(180¥), 1 Taunt. 081 ; and sen ll'im/im] v. Baroji (17H8), 2 Ti ini Hop. 591, u. 

(?/) Myers v. Leinster [Puke) (Is 14), 7 I. Eq. R. 116, 160. 
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Fraudulent and Voidable Conveyances. 
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Fubi'ioqnontly thereto, may avoid the alienation and wharo in the 
(visUibution of the property comprised therein (r). 

Although subsequent creditors have the same right to set aside 
an alienation made wiih intent to delay, hinder, or dol'raud them 
as creditors whose dehts were due at the date of the alienation, 
tlu'y liave a more dilllicuU task than the latter class of creditors 
in proving a fraudulent intent on the part of the grantor in the 
case of a voluntary settlement. In such case they must prove 
either an express intent to delay, liinder, or dcdrtiud creditors, 
or that after the settlemont the grantor liad no Bnlliciont means or 
reasonable expectation of being able to pay his then existing dehls (/r). 

181 . A volantary creditor under an instnnnent nndi'i* seal ranks 

as a Cl CMlitor within the statute, oven though his (hiht is uot payable 
at the time the alienation is sought to he set aside, as in tlie case 
of a creditor under a bond (a;). 

182. TIio trustee in hankruplcy can ini]. each the hanbrnpt’s 
franduh'ut alienation made before baiikiuplcy (/y), and a franduient 
conveyance either within the statute, or one tliat is taken out of 
the scope of the statute only by the fact that llio granit'O was not 
prny t(' tlie fraudulent intent (a), is itself on act ot bantrujitcv (/O- 

(v) /i'lf /ian/fioy \ ^S?tht/7/rood (IH22), J[ic bo2\Jtnkyn\ Vdutjhayi ,’)J)rcw, 

411) , Han’ V. O'a/rb/rr (1800), Ij K. 7 ICu. 017 ; \ J']ino>thy (1871), L. Iv 

Hi lOq 158; il/tc/uoy v. Potuflas (1872), L. 1!. 1 I Kq lOS ; Titi/hiry (ISTO), 

1 Hii. I). 030 ; lie liulierirorthy Kr jxtrfr /lus^e/I (^1-^82), 10 Ch D ,'SS, A. 
Jii Jiiylcyn V. Va}«jJtan, svjtra, at p. 425, J\ ixiuaisShY, V tl'o (jur.siion 

wlictIuM, ill a Avlieio the only ovah’nco of Iniutluli^nt inl.iMit lii\ in tlin Iiu4 
tliut llie grantor at llio time of Die sottlcinont imh'litad to suiiicM'\t»*ut, 
and wheie all the (lohta existing at tho dafo of Dio alien. itioa had lieon jiaid oA' 
bciore a FuljsoqiU'iit erediior institutod pini'cedi'.gs to avoid the .settlenicnt, ^ulIi 
enditor was not prevented fnan Mna'(‘oding hy the iiiet tliiit the only (’Nidiouai 
of tho fraudulent intent laid been roni(>\<'d by tho giantoi ]i.i\irig ]»aul the debts 
owing at Di(^ tiiiio of tho settloineiil. Tins question di>c« in>t aj'qir'ar to hiivfi 
been decided yet, but it is eubmitted that in such cnennistances a subsequent 
(reditor uilglit succeed, for the jjroi'erty passing from tlio (t< dit or may well 
have been used by tho grantor in p.iymcnt of d^bts owing at the time of 
tlie hottb'inenl, Dm grantor thus in othet only sutiwtitiiting one eu ditoi for 
finothci wi/liout reducing the anioiiiit of his iiulobtedness Tlu'^ would efM'tanily 
be the case if tho grantor paid oif tin* cieditivrs existing at Dm lime of Die 
solileniont, with tho intentum of labmg tlm sotDemont out of the ojx raDon of 
the stilute , see flu hurdson v. Sma/livo(td^ ; llvhnrs v Pimivy (185U}, 3 

K & tU), lUO; Am, S i v. }ri//:i/iS07t (180U), 5 Yen. 381; U'htiutfjitm'y, Jcunutqs 
(1 83 D, G Sim. 493 

(7c) Sfurtdi V. II i/lows (1804), 3 Po G. J. Sm 2t)3 , Hr Laur-Foc, Kv payie 
Oimblrtlj [1900] 2 Q, li. 508; Miuhiy y. Ptnhjla^, f,ii,)ia ; and sec V. 

MiUmd (1810) 1 Madd. 411; Marhjn M' ytunaia (18|;i), 4 I)r. & Wai. 411, 
427 ; Tindor v. Coeuen, buyra; Frmnan v. Pope ^ ^'k- I Crobalt'y 

Khrol iny, supra; lie Wise, Kr parie il/emr (1880), 17 Q. 13. D. 200, G A.’; 
conniaio Jlu&sfl v. Ihuniiumd (1738), 1 Atk. 13, Kidmy y. Coussmaher (1800), 
12 Yes 130, 155; fUdlershcr Farniiyton (1818), 1 ^'swan 100. 

(ir,) Adauif's v. lUdhU (1808), L. K. 6 Hq. 408, where itv as also held that covo- 
nantfi for title in tho disj)osition did not enahlo a elaim to ho made in c(nnpotitTon 
with tho creditoifl. As to po>*t-obit bonds, see title 13 on 1).^, Yol. II L, iip. 82, 94. 

(?/) Dve d. Grimsby v. Ball (1843), 11 M. & W 531 ; Bi/htcr v. Youny (1850), 

6 E. & B. 1, 17, TA. (’ll.; and see J>arts v. Fiie/l (INOO), 3 L. T. 301; Jle 
ITarrisiiii, Kx paiic JJtdUrs (1880), 14 Oh. 1>. 2(35, 0. A.; He Buitenrorth, Ex 
parte Hmsell, supra, 

to) Sr^o p. 81, ante, 

[lA Bankruptcy Act, 1883 (46 & 47 Viet, c, 52), s. 4 (1) ; sec title Bankkui^tcy 
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183. A fraiuliilcnt, bill of sale and a jndf^jnient fraudulently 
obUiined are void iindor tho statute as a^ain.-^L tlio dhcjilY executing 
a writ ofy /<’/ 1 fariatiy as lie acts in right ot a creditor (c). It is conse- 
quently tlio duty ot tlie siuTiff to seize goods coaijirised in such a 
hill of sale and I’enia/ning in ilia jwh^jiwnt (/(duor's p')^^'(*g,si()n, or 
in tlie possession of a slicrilVs oiiicer jjut into posr><',',M'on under a 
prior fraudubuit jiidgiuont (//), 

Sect. 5. — 7A*??v'dic,s% Prartice, and Peuallirs. 

►SuiJ-SKC'r. 1 --Ht'mfihi 'i and Prague. 

184. Jn an action to set aside an aluniation under the slaiut'' a 
creditor sluiuld sue on lielialf of himself and all other the creditors 
of the grantor (c), e\cc[)t where he has recovered judgment for his 
del)tj in wlucdi case he can obtain an order declaviiig tlio aii(mation 
void as against liim and containing consequential directions for 
the satisfaction of his de])t alone, without mention of any oUier 
creditors or their dG])1s(y’). 

If the grantor has liecome hanbrupt, his trustee in bankruptcy is 
tlio plop. -r person to inslitute such proeeedings (//), but a creditor 
may do so if the tiiistee in bankruptcy refuses to act(/0. A 
bankrupt grantor is not a proper ]>arty to proceedings of this 
nature instituted by bis trustee in bankruptcy (i). 

The court ^YiU set aside an alienation at ilio instance of a creditor 
before he has recovered a judgment in resjiect of his dolit {k). 

A creditor suing under the statuto will not be delayed by an 
iiiquiiy being ordered to asceitain whether tlie grantor has not 
assets suilicient to satisfy the debt other than such as wore incdiided 
in the alienation impeached (/). 

185. The ri ght given to creditors by the Rlatute to liave fiuudn- 
lent alienations set aside so far as is necessary to satisfy their 
claims, being a legal right, is not losJ by their delay in enforcing it so 
long as tlieir delds are not barred iiiidor the Statutes of Limitation (//O- 

AND Insolvency, Yol. 11/^ p. IG; and soo Rc Jliith {Ptil), Ex jxittr Tni Ue, 
[isyuj 1 (i. IJ. G12, C. A. 

(r) Turv\l\. Tijijitr (1027), Lat. 222; l\ujtt J^erthaul (ITOP, l*Esp. 20.); 
finray y. Maynoif 11 AY, 2G7 

{d) Lovtxh V. <,^rvwdir (1S2S'), S !» & (). nJ2 ; Jinray v. 71/a;/?ia7/, fiujmt As to 
diitioa of sIk'iiIT, gi'iiorully, boo titles Execution, Yol. XLV., p. 21 ; 

AND Ba 1 LI]>S. 

(f) Jirene JitLcr ,^'i/nr Manny Co y. AtuxU (ISGa), L. li 7 Eq. G17. 

(/) y. JIurttt (lSo2), 10 llare, 30 (for form of Older, ilod , at p. .10) ; 

l^pirdt V. (ISGj), 11 Jur. (N. s ) 70 ; NvaU v. Pay (IS.IS), 28 L. J. (on.) 

‘If) ; lUiitlamo])}) v. Jilenhinsoj)}) (1S52), 1 J)o (jr. AT & Cl. dOo, C. A. An aliena- 
tion may also be held bad on iiiter]deader proceedingrt, without any iietion to 
set it asido or I'onrial declaration that il is \»>id; see titlo TviEiirLEADEii. As 
to ijrsK'tico on obtaining jndement, bco title Judomeni's and Ouders. • 

(f/l I he <1. Gnmdaj v. B<dl (1813), 11 AL & AV. 031; lie llarri'^oiiy Ex )Kirtv 
Ihittvra (1880), 11 Ch. JJ. 260, 0. A. ; Re Butte) worth. Ex parte Russell (1882), 
10 ("h. 1). 088, C. A. 

(h) Re Oenrst\ Ex fkirtc K(aisli’h' (188G), 17 B, D. 1. 

(i) JCttse V. 1} a/ die (1(^74), 1 j li 10E(el71. 

(A’) Goldsmith v. Russell (1800), 0 l>o(>. AI & G.017; Reese River Rilvo' Mining 
Vo. V. .l^/ct7Z, supra, not following f'uhnan v. ( VaArr (1790), 1 Yes. 1G(). 

(I) Cfhamley v. Punsany {lAmi) (1807), 2 Soh. & Lef. 690, 714, H. Tj. 

(r/J Rc MaddeveTf Three Towns Banking Co» v. Maddeoer (1884), 27 Cli. D. 023, 


Sect. 4. 

Who can 
avoid 

Alienations 
under the 
Statute, 

ShenS, 


I'aitic.s to 
|)iii(‘cediii” 


Delay in 
enfmeing 
n intiUy. 



. A 

90 

Sect. 5. 
Remedies, 
Practice, 
and 

Penalties. 

[ntoilocutory 

irijnnriion. 

Forni of 
ordtT. 


F<illowing 
propel ty. 


Adiiiiiiistra- 
tiou iiutioii 


FRAUDULENT AND VOIDAHLE CoNVEyANCES. 

186. Where the alienation sought to be impeached is in the 
form of a settlement under which a third party has a power of 
disposition, he may be restrained until after trial from exercising 
his power even in favour of a purchaser for value (/O* 

187. Where a conveyance is sot aside under the statuie the 
proi')Gr form of order, unless the court is satisfied tliat nothing can 
in any possible event ccmie to the grantee after the croilitors have 
been paid, is not that the conveyan('(‘> be delivered up \o h(i cancelled, 
but tliat thio grantee shall do all tilings necessary to jiiako the 
property comprised in the alienatioTi available for satisfying the 
claims of ilia m'ditors (o). Tlio court inay direct a sale of so ujiicdi 
of the jirojaaty compiised in the convoyanca' as will he re<|nin‘d to 
satirify ihe claims of the crcditois, or, Avhen' such a c{)urse is move 
convenient, of the vhole of the pro])crty (p) (^'editors are not 
entitled to an account of the rents and proiits of such property 
received by tlio grantor licfoie the conveyaiu'.* is s(‘t aside (u). 

188 . Wlicui' jirop(Tty comprised in the fraudulent ahenation has 
been converted, the creditors may follow it, and the court will in a 
pro])er case exact an undertaking from the grantee or assigiioo not 
to d“al ^\iLh it ])ending tlio trial of the creditor's action (/j). 

Where the grantor is dead tlie grantee will he an executor dr no/i 
lort of the grantor in respe(*t (d the jiroperty comprised in the 
fraudulent alienation which is in his liands(c). 

The court will deciee adininistrutiou of the ebtato of a deceased 
grantor in an action by a credjior t</j, and vliere an administration 
ordei* lias alieady been made, any creditor who lias leave to attend 
the proceedings may, in a proper case, oldain an order for an 

C. A TLuri, ii m Imnlvriijjti y lia^ sol asido an alcnatioii afloi tlio Iiii.so 

«‘ii*litc('n vtajrf (AV /VdAso/i, I'r jntiie (iSTCi, S ( ’Ji. D. M)7) , bOo also 

title Jji.MirAri'LN OF A(T1 ‘»nh 

(,!/) V /j//'//(^(7r (1SS91, L IL 7 K«j 1191. 

|o) lltn'diKti i \> Idti V JL'lhtmL { l9t)T ] C I’ii. IdT, and son a J^cton, 

Jiidi^’inont'. and Onlors, (itli td., ]» L'SUJ, No a. i’'or a imm' wlioio tlio dc^od waR 
t‘anctdl('d, sen Taihfi'ii v 1 nlddl (l.S0]\ 17 U JJ d!)(). As to sotting aside part 
of a trans.iotion, and as to pioMOMiig t'no riidits <d a \oluntoor in n'^raid to any 
pui]dns, boo Fui'ih v. (lSdO),0 J)*i Ir. IM A<J 9j. As to presoiving the 

TiLlitsot poi'soiiB ha\nigpiioiit\ n\t r1h<» (n ditnis, hco Hit nlinsunp v. 

(ls.';0),rc liens' r^ds, alUiTiiedt^lsrri^ 1 M. vV (I Ulo, r A ; Jhili/iLL Joint 

AS/nr/j lUinhiini (h fidJId/l, [ 1S91 ] 1 Cdi. Dl, JO. ^Vs to jiiai tiou oil drawing up 
ordei , see title JeucouENTs and Oiujkhs. 

(p) Cn'iUs V. Vroe (ISOd), Hi Ves 89, lOli ; coinparo i/uAyaj' Joint }<lo<}c 

ItOukuH/ (\i. UiulInUy HiL^ira, 

(a) Ilujuins V. Yoik liuihlnufs Cv, 0740), li Ark 109. 

[h) Kijn/sfon (htton Mills C<\ v. Mounts [1S99] 1 Cdi 801, svhere 

pr< M-eods of a policy fraudulently assigned had hcf'ii invi‘st('d with other inonoy 
on ftnntgago; cuinpaio l^mith v Jhust (184d), 1 Cull 70o ; iS. 0. (18oL‘), 10 
Hare, i>0, wlnn** a loc'user w’as up])ointod of the assigiK^d jn'oports'. 

A*) JkHic'l \ l<t<ut/(opv [WiOl), Yro Eliz 810; //aaca v. /aac/cr (Kill), Gro. Jac. 
270, iS//(’a7.s V. AV'/f?.'* (liS,)2), .'i Ii. A Ad. o(i2, 870; S/iee v. J^Vench^ Frtnch 
V. (18.77). 8 l>uiw. 710; He Mouat^ Kunjsfon Coi(>>n Mills (\t, v. Mouaf, 

kiqi7'(t : SCO \\ Fuinh (1877), 20 L. J. (oir.)817. As to executors de son tort, 
generally, see title HxEcwioas and Admin istkatoiis, Vol. ^IV., pp. 147 H $eq. 

{(1) Jdames v. Jlollftt (1808), L. 11. OEq. 468 ; Taylor v. Comen (1876), 1 Oh. J). 
O.'iO. As to administration of estates of deceased jiersoiiB generally, see title 
Exr.ru'rons and Ai^iiiNisTKATons, Vol. XIV., pp. 888 tt seq. 
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inquiry whether the deceased had settled any and what property, 
and whether such settlement was void as against his creditors (e). • 

189. When a settlement is set aside under the statute it is in 
the discretion of the court to allow tho trustees their costs of the 
proceedings, even where there is no property remaining subject to 
tho trusts of the settlement after the creditors’ claims have been 
satisfied (/). Although there are several cases in which the trustees 
have not been allowed their costs (y), it would appear that the court 
is in general loth to refuse costs to trustees who have not actually 
been parties to tho fraudulent intent of tho settlor (id. \Vlieio 
costs .‘lie allowed the triislei'S at all, the^y mil ho allowed as between 
solicitor and client (i). 

Sni-SL( r. 2. — Hfitinfori/ Penalinff. 

190 . All partif'K to any nlicnation within tlui Ko.upo of the 
statiihi and all ])(MS')ns privy tliereto who nniintain such an aliena- 
tion, or alien tiio jiroperly convoyed to tlujm tlioroliy, are liable 
to a penalty of one car’s value of tlie property alienated if realty 
or chattels real, and the wdiole valii(‘ of tho prop(M‘ty alienated 
if personalty, and to iiiipi isomnent lor half a year (A ). The }Kuialiy 
is not the considiTalion money for the alienation (/), nor the 
amount of the del>t due to the creditor af';;riev(‘d l)y the aliena- 
tion (?a), and is rei'ovoralde from every jxirbon jiarty or jirivy 
to the alienation and not merely from one of such iHa*BOiis (a ). 
Half of the penalty is forfeited to the Crown, and half to the parties 
apj^rio\cd by the alienation (o). Jvnowled^^^f^ on the jiart of a grantee 
that tho alienation was made )»y his grantor Avifch jiitont to <lefeat 
creditors isnot enough to liring linn within the forfeiture Mx-tion of tlie 
statute if he gave valuable coiiBidoration and there was no fraudulent 
intent on his pai t ( p). 

(f'l He Hidhr, llullcr v. HhJler (1SS2), 22 Cli 1). 71, C. A. 

( /’) /htifon V. Thouipiiori (iss;n, 23 CUi. I). 278, A. ^ 

[(j) Sc'O Marhiy v. I>ouq1>fs (^1S72\*]j 1L 11 liJq 100, Re Ihittn Kl jmrle 

lluHstll (1SN2), m CU. 1). esb, (’A' 

(//) AthiiiK.'.y. lldilfit (1808'), J„. JI 0 E(j. -jlOS, iWmsh v. ('hirh (^^72), L. 11, 
11 K(]. ISI, 11)0 (wluTc sen Innu (»l ur(]( 1 ) ; J'aylor y, Cofum 1 (3i. I >. 

030, 012; Mury y. Rnuiuiil, ^ 300; Ideal llrdditifi Co., Lid. y. 

hotlaud, [1007] 2 Oil. ir>7 
(0 Hid. 

\k) Stilt (1371) 13 Khz c. 0, s. 2 (s. 3 iii sl;iiut(\s at l:ugo)^ Sco also tiilo 
Criminal Law and rucK’LDLRi:, Vol. IX., p. 704. To l)o hahlo to tho pi'iiiUty 
it seems that a dofeiuliiiit must he pioved not only to luivo bf'eii a ]j;uty or ])!•] vy to 
tlm I'nuRlnlent aliemitioii, and to have inaint.iinorl il., hut ;ilso to heen a 

piii'ty to fiiiuilulcut intent. Otlierwiso nil honolnnaues under and Uiistees of 
voluii tar V i^vtth'in cuts ('omnig \^‘ithiii tho scoju' of the statute would Ik* liahlo, 
althonijh innocent of the fraud (see donen y Ri'idfer (1786), 1 Cox, Fiq. CJiis J8S, 
293, !)<>€ d. v. Rouiledge (1777), 2 Co^^p. 703, 710; Ollirrr y. King (1:T3(>), 

8 1 )e G. M. & G. 110, C. A , pel TeiiNLK, L J., at p. 117 ; Lywh y. (Vy<, nyr 
(1800), H W. it. 803). 

(Z) Ilufihcr V. Ihin iftO'i (1832), 4 1>. & Ad. 129. 

{vt) CieBwell and Coke's Case (1377), 2 Leon. 8. 

(n) iloidton V. 11 iceman (1614 i, Noy, 103. This case was one upon the corre- 
sponding spctiuii of the slat. (1381-3) 27 Eliz c. 4, as to which sec p 91, pobt ; 
but tho principle appears to apply to forfeitures under hotli statutes 
(e) Sfat. (1371) 13 Eliz c. 3, s. 2 (s 3 in statutos at largo). 

Iv'l V. Copinyer, supni , and see ll’ood v. (1843), 7 U. E. 892. 
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Fraudulent and Voidable Conveyances, 
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Although the right to set aside an alietiation may have ))ron lost 
the property having passed into tlie hands of a hoiui fiih^ ]»ur- 
chaser for value, the parties aggrieved by tlie alienation will still bo 
able to exorcise the roniody conferred by the penally clause of the 
statute ((f). The trustee in bankruptcy of the fraudulent graiib'r 
may sue for the penalty as being a ''party gneved ” (r). 

brocetjdings may be taken against an offender under the statute 
by indictment, and that before anj^ civil proceedings to recover the 
penalty liave been taken (.s'b 


Part II. — Conveyances Impeachable by 
Subsequent Purchasers. 

Sect. l~FjJ]'ecf (if (he Sfatitie 27 Flia. c. 4, <uid of the 
Com njances Art, 180d f r). 

191. J-ly tbe statute 27 Eliz. c. 4 all convevanct'S of lamls or 

other heieditamcnts are reiideicd void, as agiunst suhseqiuuit ])nv- 
cliaseis tor valiuildo consideration of any interest in the same lands or 
other Ijercdi Laments, if made for the juirpose of dofraiuling such subse- 
quent purchasers (a), or if lh(‘re is thereby ies(M‘vod a power of 
ixwocation to the grantor at his ideasurc, and such powm* hns not 
been ex('rcised belovo tlie conveyance to such subsequent piir- 
ch.‘is(U’H (h)- Conveyances made fide for good eonsidoralion 

ore exjuessly exccjited fiom the operation of Ibis statuto (c). 

192. Allliough the statute 27 VAva, c. 4 dots not exprt'ssly refer 
to Yoluntarv conveyances, the courts from enrly times if'gaidcd all 
voluiitaiy conveyaucos as such ’as within its scope (d), holding that 
tlio meie fa'*t that a voluntary grantor subsequently conveyed the 
same lands to a purcliaser for valuu was conclusive proof that M,t 

((j) Slat. (I'ol) l.'l Idiz. c C), s. 2 (s. a in statutes al laigej. Slo p ‘Jl, ante. 

(r) IluiCitv V l[nno‘.f>n (]sa2), 4 13. & Ad. 120. 

U) Jl, V. Smith (lSj2), G Cux, C’. C. 31. 

(/) 5() & 57 Yict. c. 21. 

pi) Stul. (1581-5' 27 IjIiz c. 4, s. 1. Tills stfitute wa's iiuido j)Pipctual hy the 
stat (1507) 1)0* Eliz. c IS. (The corresponding Irish sintiite is slat. (IG'M) 
10 » ill*. 1, 2, c. o) Jt would appear iiom Cjitun v. liamJ (15‘05), Cto Eliz. 

415 (so(5 also 1 Smith, L. C., 11th P(i., p. 8), that tlio stal. (1584-5) 27 Eliz. c. 4, 
extended the provisions of the eominon law against fraud . In that caso it 
said that “at tlie connnon law there was not aii}’^ fraud loincdiod width sliould 
(It-iVa ail after purehuso, but that only which w^as committed to d(*fraud a 
foniiLT iiitorost” (thid., per Yelveiiton, J., at p. 445). In Cado<fan v. J{enneit 
(17*iT>), 2 Cowj), 432, Loid Mansfielu, ut ]). 431, seems, how^evor, to have beon of 
opinion that the common law wnmld luao attained the same results as those 
provided f 01 by the stat. (1584-5) 27 Eliz. c. 4 without the assistance of the 
legislature. 

(b) Siat. (1584-6) 27 Eliz c. 4, s. 4 (s. 5 in statutes at large) ; see pp. 101, 
102. imt. 

(r) )Stat. (1584-5) 27 l-Tn. c. 4, a. 3 (s. 4 in statutes at largo). 

[d) liovy's (Sir Palph) ("qsc (1C72), 1 Vent. 103; and see Lord Ellen- 
Boitouon’g judgment in Doe d. Otley v. Manviny (1807), 9 East; 59, at 
pp. (U - 71, and the cases therein cited. 
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Lho time of malvinp; the voluntary grant Ik' intended to defraud 
the person who might purelmse subsequently (r). These decisions, 
Lhorofore, left it open to a voluntary grantor to defeat his own grant 
at any subsequent time, liowevcr honestly the grant might have 
1 ) 0(111 made originally, and no voluntary grante(‘, Imwevor strong 
ilio monil jJtijHJHod on bin f^ranior to snppoit /u's ^niiit 

might ho, had any sconnty of tenure during the lifool t!»e latter ( / ). 

To rouiovo tliis anomaly tlio Voluntary" Convtyama s A el. I8i)d('/), 
prnvjdcal Ihiit no jnirclias'B for value made after ih(‘, ii.issing of ih.it 
Act (//) should defejit a prior voluntary convexanee of Uk^ s.mih*. 
lands or hereditaments if in fact suedj voluntary convevance liad 
been made bond Jidr and vithont any fraudulent intent (z). 

The Voluntary Conveyances Act, 1893, does not repeal tlio 
statute 27 Eliz. c. 4, but merely clears away the ]udicial interpi'eta- 
tioiis Vvdiieh Would appear to have gone far heyond the eoiislru<*tion 
that would iiatiiially be placed upon the terms of the eaili(‘r 
statute 0) : fin tlier, the above provisions as to conveyances reserving 
a })Ower of revocation (/i) remain unartected. 

The joint effect of both statutes is as follows: — (1) A convc.yanco 
made Willi an actual intent to defrauii subsequent purchasers is void 
as against them ; (2) a grant in which a power of revocation is 
resolved cannot stand as against a subsequent jiurchaser, although 
the };owcr of revocation has not in fact beiui exercised by the 
grantor; (3) a subsiMpient pnrcluiser whose title dates prior to 
3()th Jinu', l(Si)3, and persons claiming through him, have the same 
snpoiiority of title over prior voliinhiry grant(‘es as they had under 
the old decisions, wlii(di included all voluntary conveyances within 
the scope ot the statute 27 YAiz. c. 4 ; (4) a subsequent purchaser 
lor \iilue w’ho^e titl(‘ dates after 29th June, 1893, has no su])eriority 
of title over a precedent voluntary grant if such voluntary grant was 
made huioi ihJo and without fraudulent intent (/). 


(e) 8oo 7iV Ilajlrr's Jones v. Bi/gofty, //i/7un/fl875), 44 L. J. ('iJf.) 

487, /XT M U , at ]). 480: Tiio dootiiuo tliat howin^or liouoHf as 

11ns (grant) was- i’oi in tintli it w^^s an atfi'iiipt lo lopair tho conspqur^iict'H of ii 
<lisli(»n(‘st act bv the |)(r>uii who had cominittod it — yot in conlonqilajion of law 
tho jM'T.-^on who haw oxochUmI tho volunl^iuT d.('od and at any tinuj after conveys 
awuv tho estate*, although he gives iiolico to tlio purohaser of tho voluntaiy 
deed, is ])ro,suinod to have had in his mind at tho tune of executing the voluntai y 
deed a fraudulent intent, that is an intent to cheat the puichaser who bought 
lho oslatii aftoi wards, with notice of the voluntary deed and of tho whole tians- 
ac'tioii.” And see 7'ow)ishcud {Lord)y. If t/< d/a/m (IToO), 2 Vos Son. 1, Lord 
IlAiiDwncKi:, L.C., at p. 10. 

(/) Sc(' ]ip. 100, lul, as to the elloct of Buhsequont convoiaiiccs by 

any I'Crson othci than the voluntary grantor. 

[(/) oO I'v o7 Nhi't 0 . 21. 

(/)) 20th Juno, ISOd. 

(i) As to shnop (luiics on voluntary dispositions, see Pinanco (10()0-10)*Act, 
191() (10 Kdw. 7, c S), s. 74 ; and titles Revenue; Settlements. 

(j) JJi'C d. Oileif V Miuniuvi flS07), 9 East, oO, per Lord ELLENBOROuair, U L, 

at pp. Co — 70 ; Be BniLfrb FMate^ Jones v. Byqott v. Ihllaui^ sn/nn 

(/.’) Le., Btat. (1584-0) 27 Eliz. c. 4, s.4 (s. 5 in statutes at large). See ])p. 101, 
102, ]iosf. 

(/) It will he noticed that tlie Voluntary Conveyances Act, 1S9S (.‘>0 i'c o7 Vict. 
c. 21)^ does not ull'ect titles depending upon conveyances for valuable con- 
sideiation made suhso(|uontly to \a>lunt)ry conveyances of tho same land*<, tut 
befey’o tho passing of that A(‘t. I’his fact renders a knowlodgo of the law as it 
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Fbauddlent and V01DAB1.E Conveyances. 

193. Tlie Riatiite 27 Eliz. c. 4 applies to conveyances of all 
interests in land, whether legal or equitable (m), including coi)y- 
holds(70^ leaseholds (^>), rentcliargos ( 2 ^), and advowsons ((/), hut 
grants of personal property other than leaseholds are not 
atfected (?■). 

194 . The statute further imposes a forfeiture of one year’s value 
of the lands fraudulently alienated or charged, and a punishment 
of half a year’s imprisonmenl, upon all piirtics to or persons jfdvy to 
ail}’' alienation \Yitliin the mischief of t]i6 statute, avIio shall main- 
tain it against a purchaser or persons claiming undtT liiiii : one 
half of the penalty being payable to tlio Ch-own, and the other half 
to the p(^rso?is aggrieved by the alic^nation (.s-). 

Sect. 2. — Fratohdenf Tvjtnf and Proof thereof. 

Suii-SEOT. \,--^inre 2[)th rJvnr, IROIi. 

195. A purchaser whose title dntes suhso^iiiontly to Juno, 

ISPd, caji .avoid a pi ior conveyance of tlie lamls sold to liiui only 
\Yhen such conveyance was executed with an actual int(*nt to 
deiraud a subsequent purchaser (t). 

The question of tlie presence or al)sence of actual fraud is one of 
fact, to be determined having regard to the cirfaimsbinces sur- 
rounding tlie execution of each conveyance songlit to 1)0 
impeached (u). The fact that the grantor renianual in the 

heforo ISa.'J of iinpoitiinco jn tlio iTiVJ'-tii^sitinu of titles Lut i1 h.n imt 
boon tlmuglit nccewsary in the ciiciiinstanoos t') cite all the cases irhitini; to 
thut law. 

[lit) Barton v. Vanhei/ihiufsrnj Stone v. Panheythnjinen (IS.Vi), 11 lhm\ llK). 
Wlioro a person coiitraota to jnnrhasf* an estate in lands, but diit'fts the con- 
veyance to be n wide to a thiul ])aitv, and Hubsf'qiicntly (‘onvevs tlie ])n)-|ii*rtv 
away tor valuable consideration, bn has af^quiicd l)y his (‘unti.u't witli Ins 
vendor an tquitablo interest m the lands, and the subM'(|uent ]»uii‘hasiT from 
him can defeat th(^ conveyanco made to the tlnid ]unt\ at Ins direction 

(b) Jhe d. 'J'fn/sfill v. Bottfidt (iS.’t'Ji, o Ih Ad ISl ; i'ortn v. ( 1 S.'Jfp, 

1 !Mv. & (h. 17; contrast Muiftrua v. J\act/ (17S/)\ 1 ( \)X, ('as 27s As to 
caqn holds, gejicnally, see title ( 'oi’VIfoLDs, A'el ^ 11 1 , ]) 1 

(ti) (t<>o<l)biht d '//uniji/nti/s v, J/i'.sc4» (l77o\ 2 Win. lil. lOPd, unless the 

iisve^iH o incuis lialnlity by leusvtn <d‘ tln^ ah‘^ii;nim nt , sc‘e p. 9G, As to 

loast'hohls, gonoiallv, s« e title LanduouI) atnD 'I enan'C 

(p) (inrih v Krft/eild (KilG), J. Jiinlg. 22. As to rentcharges, generally, see 
title EENTCUARfi’Ea AND A NNUri lES 

(tj) f/dl V. E ! [Hiyhop) (ISOD). - Taunt. GO. As ti) advowsona, generally, 
see title hccL;:siAsne\L iiAAV, \'ol XI., ]tp o(;t <7 

(r) Ji'iusw. Ciondn't (1822), 1 Sun. <51 St. Glo , JIatilaj' Jiunt StorJi, Ihodany 
V. ainHuU, 1 1S91] 1 Ch. 81, 87. 

(*<) Slut (1.781-.7) 27 Idiz. c. 4, s. 2 (s 8 Iti blatntes at huge). A person who 
wa-* a ])arty or piivy to an alienation which was within tluj statute, nuTolv 
beca^ise d was voluntary, was not sulq'ect to the penalty or ]>unishnient (Bof' d. 
Jhf/aon V Bnntl{4ti/e (1177), 2 <N)W’p. 7()o, 710; see also r/onrji v. Boulter (178G), 
1 Vox, Imp CiiS. 288, 2iia). See fui-ther, on this section, BonlUoi v. ir/sc/aua 
Noy, lOo, and cases on the ccrres])ondijig section of stat. (]o7]) 18 Eliz. 
c. o ; see also p. 91, ante. 

[V Voluntary ( ’onvMy.,noos Act, 1893 (oG & o7 Viet. c. 21) ; see p. 98, ante. 
At- to pn;of and invesUmd.nm of titlo on aalo of laiid, generally, see title Sade 
or I.and 

(oi I U^id V. yittu'oiiil, dff/ftuj V, Lhmd (l8o9), 8 J)e G vt J G14, Odd A. ; 
and sf'.^ //e TloUitnd, Ihtyy v. llolUiud, [19021 2 ( 'h. 8G0, C. 
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poyseBsioii of tlie lands conveyed (5), or ol the title deeds (c), con- sect. 2 . 
trary to the purport of the grant, or tliat the grant was never Fraudulent 
communicated to the grantee pi), or was otherwiKo made in a secret Intent and 
manner (r), raises a j^rimd facie case of fraud, if a settlor, having Proof 
reserved to himself a honeiicial interest by his sotthanent, ju'ovides ^ 
by a B( 4 )arate deed that tJiat interest sliall determine nii any aliena- 
tion by him, and that thereupon a new interest shall 1/e limited for 
liis bemdit, the tranpa.ction cannot ))c other than fraudulent (/). 

TJie fact that tliti suhsjKjuont piircliaser has had iiotiee of the EflVrt of 
prior conveyance does not preclude him from avoiding notice 


Sub-SeOT. 2.— Before VAHh June, 1893. 


196. As against a ])ui cdiaser ^^hose title dates jiricu’io SOtli Juno, 
all voluntary conveyances of the same lands piovi(e»sly made 
))\ liis vendor are, ^^itll the oxcejition of coiiveyanees h'r Mu! hene.lit 
of (diariti(‘S (//), hut nut (^\ce])ting conveyances made to the Ciuwn(/), 
void, thougli apart from tlie fact that they were voluntary there 
may have lieen no suspicion of fraud attending their cremation (/•). 

To support a convevanct^ tigainst such a purchaser there must 
1)0 some valiia))le coiisid(‘ration, and the fact that it was made in 
])insuanco of a moral obligation, as, for instance, for the ])urpose of 
providing for the vife and childien of the grantor, will not avail (/). 

Tlie smallest quaniinn of coiiBideralion is, however, deemed 
Buflicif'nt to take the piior conveyance out of the scope of the 


hit cut 
plCiUTllCli 

l)*'caus(* 

vuluntaiy. 


Valuable 
coiisideiation 
necessary 1.0 

sn])pi)it 

cohveyance. 

What lb 
pullicicut. 


{b) Bnrifl'n Tuse MOOS), 0 Co. Eop. 72; Smith v. Ftllov's (17*10), 2 Atk. 
61. 

(f) rnry-IId rnk v. AUirood (1858), 2 Do G. & J. 21 ; Lloyd v. Jttwood, 
Aft mood v. JAoiid (ISoO), 3 D(‘ (r. J. 01 1, Ool. 

(r/) Crachuaii v. thinaou (1S70), 11 D. 1 . 

p) BurrfTs (*(ise, siqna, but sco ('olmlv v Baiktr (1007), Oro Jac. l .')8 ; 
th'iffin V StanhoiH' (1017), bio. Jai*. dol ; Prodynn v. Lamjham (1003), 1 Sid. 
loll ; rivaton's lU'b' lo Shp|)]),iurh Tou/'bstono, p. 04 ' “ boncoalmoiit ^nd 
bociecy mo 011 I 3 " c\i<Ioiico of I’niad, and thoiefore tlio j)iosinu})tion from 

bueli o\idoiico uia\ bo iobulb‘<l ]/\ juovinf; that the deed was niade himd Jide, 
uiid on i^ood” (* (' , A jliuil/lc) “ coii'^ideration.” 

(/') Phipps V. Lmnsnune [Lord) (1820), 4 Hubs. 131; see Kim/ht v. Jiroirne 
(1801), 7 Jur. (n. s ) 8 !G. 

( 7 I Uocf/d.s ( (ioUO), 5 bo. U<*p. GO a. The prior convey an i-o \'i a\oub*il, ah 
iniiw, by tbo btiit (loSl-O) 27 Eliz. c. 4, and therefore notice lo the KTibboipient 
purcliiLser is inimateiial, tlie maxim ** non detijntnr qn% sc/fsc de^ipi ’’ having no 
uppln iition. 

(//) PamHiij V. Oitchnsf, [1802] A. (J. 412, P. C., per Lord JSEUionNK, L.b , at 
p. 41o : “The ]»robuni])tion is that a gilt to a chanty la ihiiidable and not 
fraudulent, andtheiefoio ^irimd fa< ie nut to ho ticuted na covuioum’’ — within 
Iho iiK'Uiiing of Hie statute; eoe also Ncn castle -upoii-Tyne (\>rjioni(wu v. A,~G, 
(184.7), 12 U1 & Pm. 402, II. L. 

U) Mayda/en CoUeye, (amhridye. Case (1G15), 11 Co Eep. 6 G b, 74 a, b. * 

(A') See the casea cilcd in Loid hiLLENBOKOUGu’s judgment in Doc d. (Hleif 
V. Mtinniuy (1807), 9 liiast, o9 ; PtmUe v. Mdihell (1812), 18 Vos. 100; Cloihev. 
JVriyhf (18G1), G II. & N. 849, 875, Ex. Ch. ; lie Barker's Estate^ Jones v. P>fi<}oft, 
Byij'dt V. Dillard (1875), 44 L. J. (cn.) 4S7 ; Godfiey v. J'oole (1888), l.‘> App. 
Cas 497, 501, P. 0. See, as to actual fraudulent intent, p. 94, aide. 

(/) Goodiiyld d. Uimphreys \ Moses (1775), 2 Wm. Bl. 1019; i'hapman d. 
Sfueerton y.' Emery (1775), 1 bow]>. 278; Doe d. Oiky v. Planning, supra, 
Clarke W right (ISGl), G H. & N. 849, 8G0, Ex. Ch. ; Diiphia v. Aylivqrd 

(1870), L. R. 4 11. L. 48G, 499 ; and see Stiles v. A,~G, (1740), 2 Atk. 162, 
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Ffjitute (?n). Thus a settleiDoiit of leaseholds is not voluntary for 
liio 1)111*2)0808 of the statute 27 Eliz. c. 4 if the grantee thereunder 
meurs any liability in res])ect of the i^ayment of rent or of the 
covenants to be i^Gi'foruied on the i^art of the lessee (?i). If, 
however, the leaseholds are settled by way of sub-demise, and the 
settlor remains liable for payment of the rent and 2>erformance 
of the covenants, the settlemiuit will be voluntary (o ) ; and if 
fri‘.oholds and leaseliolds are conveyed hv the same deed, the 
liability in res 2 ')ect of the leaseholds would proliably not bo deemed 
a sulUcicnt consideration to suptiort the conveyance of the free- 
holds (7)). A covenant b}" a beneficiary under a s.-Lileineui to 
indemnif}^ the grantor from liability in res2)ect of mortgages ot the 
settled 2)r<)perty may ho a suflicient consideration (</). So, also, is 
the Joan of a sum of money trilling in comparison with the value 
of the pro})orty conveyed (r). 

A Bettlement made by a husband and wife of property in w*hich 
tlicy both have interests of some kind — for instance, when a 
hn.shanci lias an iiilcTest in right of his wife or the wife an equity 
to a settiemont of jirojierly taken ))y the husband (0 — is rc'garded as 
the outcome of a bargain anil therefore not as a voluntary conveyance. 
Where, however, 2>ro2)erty stands setth'd upon a niairied w’oman 
to her se2')arate use, so that her liusband’s sole interest tliereiii 
is the expectancy of a tenancy liy the curtesy in the event of her 
dying intes'uLte during his life and without having previously parted 
with the ])ro2)erty, a reseilleinent by the hiisliand and wife conferring 
a greater interest upon the husband is a voluntary conveyance (n). 

AVlicro the grantee under a conveyance, otherwise voluntary, cove- 
nan is to carry out some improvement on the estate convex ed, and the 


(m) BaifSpvoh v. lints flSTl), 6 Ch. A]>p. !228 
(y/'' J*}i<e\ f/f ('IS77\ 1*1 I’ll. A , /it‘ D'ilih\ /'j' partt Duhle 

20 W I!. 407 ; lir Lulhtim, Jn'iutou v. LuUnnn (IS^l 02 \V. U. 1010 ; Hams \ 
Titjih (1SS‘0, ‘12 Oil. I). 70. Ill Lee v. Mailietrs (LSsO), 0 L. It. Ir TiiJO, A.,tLo 
('OUit of Ai)2)Cal in hcLnul diSFonlnl I'loif^ tho })iinL‘iplo liinl 111 VriLe v. 

Jciil'i/ifi, supta, tliiit a sfttloiiiont of loasohoMa must Tiocost-uril}' be 0110 for 
value, and JieJd that 111 each case the couit Jiaa to iiKpiiro whethor tlio trans- 
action IS one of bargain invulviiig mutual coiisidciations, 01 a pift iiivolviug 
incroly bounty from one puity to tho other; and peo (Janhftcr v ihinhucr 
(IbOl), 12 T. 0. L. 11 oi)o. Tho piinci}>lo of PriiC v. J ftt/, lh'^, snjira, hiiH boon 
conlmod strictly to cases under tho stat. (loSl-o) 27 Eiiz. c. 4, tlic ixmrt^ 
lofusiug to extend It to cases under tho stat. (lo71) lii Dliz. c. 5; see Jlc IlvUer, 
Jtidltrw. Ridicr (jS»S2), 22 Ch. J). 74, 0. A.; lie Riimfretjy Ex jfcirle Ihllnmn 
(1870), 10 Ch D. 022, 0. A. ; and p 81, ante, 
b») Sbtmniiry, Stdffwick, field v. f^lnu'tnin (1888), 21 Ch. TX 597. 

( }>) He Marsh and (hanville (Earl) (I8S0), 2 1 Ch. iJ. 1 1 , C. A., per Dowen, L. J., 
ftt p. 25 

{(/) Tf>-i>')tei.d V. Taker (ISOO), 1 Ch. Aj»p. 410; coiiijiaro Fersse v. Petsse, (1840), 
7 (*1 t't Pin 279, ol7, .418, II, L., where j)art of tho considoiation was a 
liability incmiod winch was afterwards discharged. 

(r) llatjspoolr PvllinR, atipta, 

^f) Heiviion v. Sequs (1858), 10 Boav. 591 ; Teasdale v. BraiUnmitv (1876), 
4 Ch. D. 85, Do, aliiiincd (1877), 5 C'h. J). 080, C. A. ; Re Foster and Lister 
(1877), 6 Oh. D. 87 ; sec also laichrcihcr v. Ditikel (1880), 54 L. T. 911, 0. A. 

(<) Re Home^ Ex patte Home (1885), 64 L. T. 401; and seo Ashe v. Lowe 
(1844), Hayes & -fo. 287 ; for cases as to reset tlcinonts, son Doe d. Raverstock ▼< 
liujfe (18.48), 8 Ad. it Kl. 050; Turleton v. Luiddl (1851), 17 U* B. 490. ' 

\u) "^hiirmur v. Sedyunckf Crossfield v. Shurmur, supra, , 
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covenant is of such a nature that a breach thereof would not entitle 
the grantor to damages, and there is no 2>roviBion for the avoidance 
of the grant on the grantee’s failure to perform the covenant, the 
covenant does not constitute a sufficient consideration to lake the 
conveyance out of the operation of the statute (^0; imc the sur- 
render of a claim to an interest in an estate, although discovered 
subsequently to have been unfounded, is sufficient consideration 
for a settlement of the estate by whicli an interest is Inuitod to the 
claimant (/>). The surrender of a prior voluntary bond is valuable 
consideration for a second bond given to the obligee of the first (c); 
and a grant to secure money already due, if made in pursuance^, of 
an agreement by tlie grantee to give time for the repayment of the 
debt, or if it is made in circumstances from which an implied reqiH'st 
for forbearance for a time can he inferred and forbearance is in fact 
given, is one for valuable consideration (d). If, however, farther 
security is given by the grantor without communication with tho 
grantee, the grant is purely voluntary (c). 

A subsequent failure of what was at the date of the conveyance a 
good consideration will not cause avoidance ( / ) ; and a conveyance 
voluntary in its inception may become valid force of subsequent 
events (//), but not as against a purcliaser for value from tho grantor 
before those events (//)• 

It is not necessary that the consideration should ai)pear on tlie 
face of the instrument, as consideration, so long as it is not incon- 
sistent wnth the terms of the instrument, may be proved by parol 
evidence (0. 


Sect. 2. 


Fraudulent 
Intent and 
Proof 
thereof. 


E/Tert of 

.subsequent 

events. 


Pi oof of 
eonsiilonition 


Sect. 3 . — Purchasers who mat/ impeach. 

197. To olitain tho licnefit of the statute 27 Eliz. c. I a purchaser Subsequent 
must give valuable consideration (/i),and the transaction as between 

(o) Ro^her v. WtHauns (lH7t3\ Ij, R 20 Kq 210 

Ihapy, (ISol), U llaio, iiO. , 

(<) Ejc 2>artt Berry (1S12), 19 Vci! 218; and see (hlhamy, Ltukt (1«S()1), 9 
Ves. 012. 

{(i) IStilea v. A.-G, (1794), 2 Aik. lo2; Alluimx Bunk y. Broom 2 

iJrew. & Hm 2S9 ; FudUiUm v. Brovnicud Banic of Irckotdy [1908] A. C. 309, 
per Lord MACiXAGiiTEN, at p. 313. 

(e) Re Baikcrs Estate, Jtmes v. Bipjotty Bijyott v. HeUanl (ISTo), 41 Tj. J. (cu.) 

487 ; GracknaU v. Jaiison (lN79j, 11 Ch. L. 1, 0. A, ; and see Wvjan v- Euyhak 
and Scottish Law Life Assar'anre Assomtium, [1909] 1 Oh. 291 * and compare 
p. 82, ante. For other examples of cases in Which there was hold to have been 
sufficient coiiHidoration to make stat. (1584-5) 27 Eliz. c. 4 not applicable, see 
Carter v. Hind (1853), 2 W. K. 27; Atlanson y. Smith (1858), 28 L. J. (cil.) 2; 

Ward V. ShaUtt (1750), 2 A"es. Son. 16; Wakefield v. Gibbon (1857), 1 Giff. 401. 

As to what persona will be within the consideration of marriage, see Z)e Mestre 
V. West, [1891] A. 0. 2(M, V, 0. 

(/) Paget v. Paget (1882), 9 L. E. Ir. 128. 

p/) Prodgers v. Langham (1663), 1 Sid. 133; Clarke v, Wdloii (1872), L, E. 7 
Jilxch. 313, 317. See, further, p. 101, 

(/i) O' Donovan v, Boyers (1858), 7 1. Ch. E. 496, C. A. 

(t) Gale V. Wilhamion (1811), 8 M. & W. 405; Pott v. Todliuntvr ns^o\ 2 
CkuL 76; Leif child's Case (1865), L. E. 1 Eq. 231 ; Townend v. Tolct^r (1866), 1 
Oh. App. 446, 459 ; Baysponh v. Collms (1871V 6 Ch. App. 228, 233 ; P^ Holland. 

(hegg v. llollandy [19()2] 2 Ch. 360, 388, 0. A. See also title Leeds and 
OtIIEII rNSTRUMENTS, Vol. X., p. 416. ^ 

(/f) Stat. (1584-5) 27 Ehz. c. 4 uses the words “for money or other good 

H.L. — XV G 
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him and his vendor must be bond fide and not a mere colourable 
oontrivance to set aside a former voluntary grant, as, for instance, a 
purchase of the lands at a tenth of the true value (/). 

It is immaterial what form the subsequent purchase takes. 
Lessees are expressly mentioned in the statute (m ) ; and mortgagees, 
whether legal (n) or equitable (o), and beneficiaries under a marriage 
settlement ( p), have the same rights as purchasers in the com- 
mercial meaning of the word. A subsequent judgment creditor of 
the grantor is not, however, a subsecjuqnt purchaser, nor was he 
so even when under the provisions of the Judgments Act, 1838 (< 7 ), 
a judgment operated as an immediate charge on lands (r) ; nor is a 
husband wdio married under the law prior to the Married Women's 
Properfc}^ Acts (^s), and so acquired an estate in bis w ife’s lands (/). 

198. A prior conveyance made with an actual fraudulent intent, 
or fraudulently kepi on foot, is void as against a subsequent 
purchaser, whether from the grantor of the prior conveyance 
or from a person deriving title through him (a). If, however, the 
prior conveyance is deemed fraudulent merely because voluntary, a 
subsequent i^fff'f^haser wdio purchased before 181)3 can take the 
benefit of the statute 27 Eliz. c. 4 only if lie purchases from tlie prior 


COTisidoration,” but “ goiul consideration ” 111 this ])assago means valuable con- 
Bideration ; pec Karstcad v. ^Starlen 1 Atk 207 ; Due d. (dltyy. 'Man- 

mmj (1807), 9 East, 59, 09; boo also note {/:), p. 81, ante; bco, ewdrat ikinhury^s 
{Loni) Case (1070), Freem. (cir.) 8. A prioi voluntary convoyanco cannot be 
affected by a subse(|uent voiiiiitary conveyance (seo p. 100, pnsf), and where the 
prior conveyance wjs made with an actual liaudulent int< nt it cannot bo avoided 
by a volunteer {C}don v. Dab8ft{\o{io), C^ro. 8hop. Touch. 0r>). 

(I) l'}itvn\. bujna , Due d. Watson v. lioutJedye 2 Cowji. 705, 

712; Jhe d. Parry v. James (1812), 10 East, 212; Mciraffe v. Pulvertoft 
(18113), 1 Yos 13. 180; and see Jioherfs v. (1811), ■! llaro, 129. A 

purchaser \\lio lias lu this inanne^ attoniptcd to defeat a prior voluntary 
conveyance will not be entitled to a charge on the lands purpoitod to have 
been conveyed to him bir tho luadciiuate consideration be has paid ; see Doe d. 
Watson V. Jiout/cdye, supra, , 

(7/1) ytat. (1584-5) 27 Eliz. c. 4, s. 1 ; and see Cross v. FausleitdtUh (1007), 
Oio. Jac. ISO; Goodrajhi d. Uumphreys v. (1775), 2 "Wm. 131. 1019 ; bco ahso 
Kfcdi d. Varnev. Hall (1778), 1 Doug. (k. n.) 21, 22; Moore v. Crofton (1845), 
3 Jo. & Lat. 438. 

(71) Doe d. Richards v. l^ewis (1852), 11 C. B. 1035 ; Dolphin v. Aylward (1870), 
Ij. B. 4 H. L, 486 ; Cracknall v. Jan^on (1879), 11 Ch. ]). 1, C. A. An admission 
by the grantoi; as to the advance of money is not sulficient evidence to avoid 
a prioi settlement {Due d. Swceiland v. Webber (1831), 1 Ad, & El. 733). 

[ 0 ) Lister V. Turner (1816), 6 Hare, 281 ; and see Buckle v. Mitcludl (1812), 18 
Ves. 100. 

(p) Doe d. Watson v. lioutledge, supra. 

(51^) 1 A 2 Viet, c. 110, 8. 13; see titles Execution, Vol. XI Y., p, 70; Judg- 
ments AND OHDEUS. 

(.A Krans v. Erans (1852), 2 I. Ch. R. 242 ; Beavan v. Oxford {Earl) (1856), 6 
De 0. M. & a 507 ; Bniham v. Keane (1861), 31 L. J. (cii.) 129, 132, 0. A. ; 
Dolphin v. Aiilward, supra; Godfrey v. Poole 0888), 13 App. Gas. 497, P. 0. 

{s) Married Women’s IVoperty Act, 1870 (33 & 34 Vict. c. 93), s. 8; Married 
Women’s Property Act, 1882 (45 & 46 Vict. c. 75), s. 1. As 'to judgments 
operating as charge on lands, see titles Execution, Vol. XIV., p. 70; 
Judgments and uimEiia. 

(t) Doe d. JRichards v. Lewis, supra. 

(a) BiirreVa Case (1607), 6 Co. Rep. 72 a; and see l.eiuis v. Rees (1856), 3 
H J. 132, 141; Sugden, Vendors and Purchasers, 14th ed., 713. 



Part II,— Impeachable by Sursequent PtrRClTASEBS, 

grantor himself. In any other case the presumption of a flrauduletrt 
intent does not arise, as the acts of the subseciuent grantor cari’ho^ 
be evidence of the intent of the prior grantor(/;). A voluntary 
grantee ia, therefore, secure against a jjiirchasor from the heir(e), 
devisee (r/), or subsequent voluntary grantee of liis grantor. 

A change in tlie status of tho grantor between Uie date of tlio volun- 
tary grant and that of the subsequent purchase will not prevent the 
presumption being raised, as, for instance, when a inanied woman 
made a voluntary settlement during coverture and sold the same 
property after her husband's death (/). 

A general powm- of attorney to sell the lands of the grantor not 
expressly extending to the lands comprised in a prior voluntary 
settlement did not authorise the attorney to defeat such a settle- 
ment ])y a suhsequent sale ( 7 ): and a piior volunltiry conveyance 
is good as against a trustee of a creditor's trust deed t-j whom the 
voluntary grantor covenanted to convey all his real estate (//). 
A trustee in bankruptcy liad the same powers as the bankrupt 
would liave had to def(‘at a prior voluntary conveyance, although 
such a conveyance is not void under either the IJaiikruptcy Acts (/), 
or under the statute 13 Eliz. c. 5(/i); but this power could only 
be exercised with the [^rmission of the court (I). 

199 . It is immaterial whether the subsequent purcliaser Jiad or 
had not notice of the prior voluntary conveyance before the comple- 
tion of his purchase, or whether the interest he purchased was legal or 
equitable (?/ 0 , for the prior voluntary conveyance is void as against 
him under the statute, and not by any rule of equity (a); and so 
far has this principle been carried, that even where the subsequent 


(/j) Doe d. Nvirman v. Rusham (1852)/ 17 CA. IJ. 72l», 724, and Bee iloilln y v. 
Toole (1888), IS App Cas. 497, 504. It is Tor this reason that the Voluntary 
Conveyances Act, 1893 (5G & 57 Vict, c. 21), s. 3, refers to subst'quent dispositiiins 
by tlie author of tho voluntary conveyance. As to the piesuniption of fraudu- 
lent intoiit, SCO pp. 92, 94, 95, ante. 

(c) Tiol-cr V. igniter (1814), 4 Hare, 400, 410; Lewis v. Rees (1850), 3 K. & J. 
132, 141, 151. 

(d) Doe. d. Xeo''iaan v. Rusham, supra. 

(e) Newport's (Andreiu) Case (1694), Skin. 423; Buk/s (Lad//) Case (1600), 
Mooro (k. B.), G02 ; Jshlqj v. ^4&/i/e’// (1829), 3 Sim. 119, Doe d. Newman v. 
Rusham, supra, at p. 733, overruling Jones d. Mojf'ett y. Wlnttaker (1S41), 
Long. & T. 141; and see Prodyer s v. 1 tniyham (16G3), 1 Sid. l33 ; Gevrye v. 
Milhunhe (1803), 9 Vos. 190, i93 ; Parr v Ehason (1800), 1 East, 92, 95 ; 
Johnson v. Leyard (1822), Turn. & 11. 281, 294; CUiike v. WiHoU (1872), L. It. 7 
Exch. 313. Seo, contra. Doe d. Bothell v. Matfyr (1805), 1 Eus. & E. (N. li.) 
332; Re M' Donagli s Estate (1879), 3 L. It. Ir. 408. 

(/) Ooodriyht d. Uumphreifs v. Mmes (1775), 2 AVm. El. 1019. 

?(/) General Meat Supply Assocuition, Lid. v. Bouffler (1879), 40 Tj. T, 126. » 

(/t) Cadell V. Bewley (1867), 16 L. T. 141 ; but see BarUm v. Vauheythuysen, 
Bto^ue v. Vanheyihvysen 11 Haro, 126; Butterfield v. Heath (1852), 15 

Beav. 408. 

ft) See title Bankruptcy and Insolvency, Vol. II., pp. 275—279. 

\k) See pp. 78 ri seq., ante. 

\l) Re Cross (1870), 19 R 153. 

(m) Buckley. MHihcU (1812), 18 Vos. 100, 110. 

\n) GyvOCs Case {\b{)0), 5 (Jo. lhq>. 60 a, b; Chajmmn d. Starnfon v. Em.ery 
(1775), 1 (Viwp. 278, 280. 
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Fraudulent and Voidable Convetances. 

piirohasef was himself a trustee of the prior voluntary conveyance 
his purchase gave him a good title (o). 

Sect. 4. — Grantees tinder Convenances Voidable merely as being 

Voluntary. 

200 . A conveyance coming within the mischief of the statute 
27 Eliz. c. 4 merely because voluntary is, between grantor and 
grantee, valid and binding (p). It is also good as against volunteers 
claiming under a subsequent grant from the same grantor (q), 
as against purchasers for value from such subsequent voluntary 
grantees (/■), and as against grantees under a prior grant which is 
voidable in equity as being obtained by fraud (,s). 

The voluntary convej^ance could be avoided only by a subsequent 
grant for value (/), and then to the extent of the interest thereby 
created, and not further (a). 


Doe d. ]^etv7nn7i v. Rusham 
II. L. Cas. 106 J; and seo 


(.') Due d Tn 7 \siiU V. Dottricll (1833), 5 B. & Ad. 131 ; and bpo Currie v. Nhnl 
1 My. & Cr. 17. 

(/>) J^uherto/t v. Dulrertoft (1811), 18 Ves. 81; Srntth v. (iarlaud (1817), 2 
Wer. 123, 8ir William Grant, at p. 127; Ctarl'e v. IVilIott (1872), L. li. 7 
Exc.h. 313 ; Dcud v. Daul (1882), 20 Ch. I). 7*12, 0. A ; Qvdl'rnj v. Coote (1888), 
13 App. C’as. 407, P. C. ; Mallott v. WtUcm, [100.3 ) 2 Ch. 40*1, 504. 

(7) ClmeruKj v. Clave)'i)Kj (1705), 2 Vorn. 473 
(1852), 17 Q. B. 723; J^roit v. Scott (1851), 4 
V. supra. 

(r) i^ee cases cited in note (f), p. 99, a77t€. 

(#.) Divlaiistniv. Hurrdlf Jhtkuison {Ann) y. Burr dl^ Stourtonv. 7h/rrrZ/ (18G6), 
L. 1C 1 E(i. 337. The conit will eot such a voidable conveyance aside at the 
fiuii of voliiiitoers, oven whoie the grantor lefuses to join in the action. 

(<) Re \\ aIhaw]tio7i Estate (1884), 20 Ch. D, 301. The grantor could not of 
himself make a g<»o(l title to the sul)so(pient purchaser, and thoreforo the courts 
refused to grant liim specific perfoimance of the con ti .act for salo unless tho 
purchaser hud actually nccej»tcd his title, and they also allowed tho pui chaser to 
recover back the deposit paid on jhe contract being executed, see S 77 iith v. 
Carland, supra ; Joluison v. Ltyard (1822), Turn. & E. 281 ; Butterfield v. Heath 
(1852), 15 Beav. 408; De J/u(fhton v. Money (180(5), 2 (.li. App 101 ; Veter v. 
Enrolls (187]\ L. E. 11 Eq. 391 ; Rasher y Wtlhams (1875), L. E. 20 Eq. 210; 
Re Brujqs and Epmr, [1891] 2 Ch. 127, 134. 

(a) ihdphiu v. Ayhvurd (1870), L. E. 4 11. L. 4SG, per Lord IIatherley, L.C., 
at ])]). -iW, 500 : On behalf of a mortgagee or purchaser tho statuto intervenes 
and says that as to any purchaser the deed shall be invalidated to the extent of 
the interest of that purchaser. It leaves all those who wore interested under 
tlie voluntary setUeinent in exactly the same position in which they wore 
originnlly placed wdieii tho seUIeuient was executed, excejit that they are 
disj)lacf>d to tho extent to which the mortgage displaces them’*; and seo 
Re IVal hamjptm EbtatCf supra, at p. 393. 

When a voluntary conveyance was avoided by a subsequent sale the volun- 
tary grantees had no claim to the purchase-money: thoir lemedy, if any, was 
t<. sue oil tEe covenants for title contained in their deod ( Wilhanismi v. Codriugion 
(1 !.)()), 1 Ves. Sen. 611, 515, 516; Evchjn v. Templar (1787), 2 Bro. C. C. 148 ; 
Jidveriojt V. Pulvertoft, supra; Dahng v. Whimper (1859), 26 Beav. 668; 
Toume.ud v. T^oJfcrr (186(5), 1 Oh. App. 446; see, cmitra, Leach v. Dene (1640), 
reported in a note to low7iend v. Taker, sujrra, at p. 461). Where an equity of 
redemption 'was settled, a sale by the mortgagee did not defeat the rights under 
the settlement in the surplus proceeds of sale {Re Walha 77 \pion Estate, supra). 
If, however, the grantor was himself a trustee, or in the position of a tnisteo, 
ot the voluntary conveyance, at the time of the subsequent sale, he was 
accountable on the gromid that the sale was a breach of trust {Harding v 
Hymdl (1889), 14 App. Cas 307, 317, P. C, Contrast Docl. Tunafdl y.^Bottriell, 
su)>ru, where the suiisequont purchaser was a trustee of the voluntary 



Part IT.— Impeachable by Subsequent PuRcattAsaks. lOl 

ip , «■ 


201. When the subsequent conveyance for valuable cotifSideAtioti i. 

^ is a mortgage, the voluntary grantees are entitled to redeem Grantees 

If in the case of a subsequent mortgage the mortgage debt is under Con- 
secured partly on the property comprised in the voluntary con- veyances 
veyance, and partly on other property of the grantor, the mort- 
gagee can have recourse for payment of his debt to the pro- In case of 
porty voluntarily conveyed only wljen the other jiroperty lias been sHbsequent 
exhausted (c) ; and where a grantor has died after having morigaged 
certain property comprised in his previous voluntary conveyance, 
the sum secured by the mortgage is to be paid out of the cstale of 
the grantor in exoneration of tlio property voluntarily conveyed (r/). 

On the other hand, voluntary grantees cannot be affected injuriously 
by an application of the doctrine of marshalling as botw’een sub- 
sequent mortgagees whose securities comprise other property besides 
the property voluntarily conveyed (c); nor can a subsequent mort- 
gagee consolidate a mortgage on property not subject to the 
voluntaiy conveyance w’itli a mortgage on proi^erty so subject (/). 


202. A voluntary grantee miglit have ac(piired an indefeasible 
title either by the d(‘ath of his grantor (q), or by subsequently 
giving valua])le consideration (/i). So, even before 1893, yh/r 
purchasers for value from a voluntary grantee, wlictlier taking a 
legal or an equitable title, and whether wutli or without notice 
of tlio nature of the grant to their grantor, had priority over 
subsequent purchasers for value from the original grantor (i). 


<''<m«!ideratioR 
pi ven 

sulisequenfclj. 


Rect, 5. — ElTect of Ilcservation of a Power of llevocation. 

203. Any conveyance of lands or other hereditaments, w^hether 27 kuz. c. 4, 
voluntary or for valuable consideration (/i), in which a power of s. 4. 


convi'\Miu‘t‘). Tho voluntary granb'O was uLso entitled to bo rcinibiirpod out 
of the pnreliiise-moncy all kuiiis expended by him upon ampiovonients [^U-pncij 
V. Jhd(lnlj>Ii (IHGo), Ki W. T(. oTG, iind soe E.r parte lif'HtieU (1805), 10 A'os. 381, 
400; and Trerehian v. ir/nte (1830), 1 Jieav 5S8, 502). 

(/>) Handy. CarijnnjfJit (1GG4}, 1 Cas, in C’h. 59, and see Therm v. Thorne 
(1()83), 1 Yt-rn 182 ; lloiratd v. Harris (1083), 1 Vorn. 190. 

(r) HaJvs V. Coj' (1803), 32 13oav. 118; An'^Uif v. Nemnau (ISTO), 39 J. (m.) 
709; Mallott v. Wdson^ [1903] 2 Ch. 49-1, 505; and see i?e WalhampUm Estate 
(18S4), 20 Oh. I). 391. 

(f/) Mallott V. svpra. 

0) Dolphin v. yXyUraid (1870), L. K. 4 H. L 480, pei' Lord IlAyirEKLEy, L.C., 
at ]) 501 ; and see yildrich v. Cooper (1803), 8 Yes. 382. 

(/) He Walliawpton Estate, supra. 

(if) 8ee p. 99, ante. 

[h) Frodgers v (1003), 1 Sid. 133; and me George v. Milhanlce (1803), 

9 Yes. 190; Parr v. E/tason (1800), 1 East, 92; dohnson y. Lefford (1822), 
Tuin. & 11. 281, 294; Clarke v. Willott (1872), L. K 7 Exeh. 313; Hahjax 
Joint Stock Banllnq Co. v. QledhiU, [1891] 1 (%. 31, 37 ; lie Briggs and Spt^er^ 
[1891] 2 Ch. 127. 131. 

(i) Slat. (1684-5) 27 I^liz. c. 4, s. 3 fs. 4 in statutes at largo); this section is 
very sinular to the pro\iso contnineu in stat. (1571) 13 Ehz. c. 6, s. 5, m 
favour of hand fide purchasers without notice; see pp. 78, 81, ante; Prodyers y, 
Laugham, supra ; l)i>e d. Neirmany. Basham (1852), 17 Q. B. 723; stcus, where 
the pui chaser from the oiiginal giautor is prior in date [O' Donovan y. Hagers 
(1858), 7 I, Oh. 11. 1, 496 , and see Be Brail, Ex parte Norton, [18('3j 2 Q. B. 
381, 383> 385). 

(k) Be St. SttviouPs, Southwark (1606), Lane, 21, 22. * 
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Sect. S. 
Effect ot 

Reservation 

ofsiPowerof 

Revocation. 

What 

constitutes a 
power of 
revocation. 


Power 
exercisable 
from futuie 
date. 


revocation exercisable at the will of the grantor is reserved, is void 
m against subsequent purchasers for valuable consideration of the 
same lands or hereditaments although the power of revocation is 
not exercised (1). 

The following powers are powers of revocation within the last- 
mentioned provision : — A power to charge the lands conveyed up to 
the full extent of their value (m) ; a power to lease the lands con- 
veyed for a long term of years with or without a rent (n) ; a power 
of revocation exercisable with the consent of some person under 
the influence of the grantor (o) ; and a power of revocation exercis- 
able on the payment of a nominal sum ( p). On the o^her hand, a 
power to charge the lands conveyed with a particular sum less 
than tlie value of the property conveyed (u) ; a power of revocation 
exercisable only with the consent of independent persons, such as 
trustees of the settlement created by the conveyance (Ij) ; and a 
power of revocation exercisable onl 3 " on the giving of a substantial 
consideration (c), do not bring the grant within the rule. 

Where a power of revocation exercisable at will, but at a future 
date, is reserved, the conveyance is void as against a subsequent 
purchaser onlj^ as from that date, and not from tlie date of the 
conveyance to him (d). 

The title of a subsequent jmrehaser is not affected bv the fact tliat 
the }iower of revocation has been released before the date of his 
purchase (r). 


(/) St.it (MSI-, 5) 27 Eliz. c. 4, e. 4 (s. 5 in statutes at large). Lord 
St. iif'onaids, in Sngtb'ii on l^owers, Sth ed., p 5G5. exj)res8e8 the opinion that 
B. of the stafuto dues not operate to aid a ilefoctivo execution of a power of 
revocation in favoui of a juirchaser, hut gives him a title in o]>posilion to the 
conveyance reHerving the power ; so that where the pow'er of revooition is 
purported to be oxerriBed in favoui* of a purchawT, but is informally exorcised, 
the piiK'.haRer does not get a good title unless the lands are actually conveyed 
by the instrument purpoitiug to oxcicihe the jiowor. The Voluntaiy Convej'- 
aifces Act, 1803 (dO oT Vict. c. 21) (see p. 93, atde), would seem not to apply 
to a voluutary convoyanc*e reseivmg a power of revocation. 

(?ii) Taihach v, Marhury (1703), 2 VeiTi, 510 (decided under stat. (1571) 
13 Eliz. c* 5). 

(n) Laiavkr v. J)la<l'sU>7i (1G75), 3 Keb. 52G. 

(o) J.avcuihr Jiladston^ sfij'ra ; and Stavden v. (ICOO), referred 

to in tho judgment in Tiru^irs Case (1002), 3 Ck). Kep. 80 b, 82 b. 

(p) Onjffln V. Stanhope (1017), (’ro. Jac. 454. 

(a) Jnikius V. Keipnia (1061), 1 Lev. 150. 

(h) BanJnnys \^Lord) Case (1070), Ereeiii. (oTT.) 8 ; Buller v. JVaterhoust (1677), 
T. Jo. 94; and see Be Lane-Iu^x, Bx parte Gnnhleit, [1900] 2 C|. B. 50S. 

Be SI. Saiuour's, Southiraru (1600), Lane, 21 ; Banhurijs [Lord) Uaac, supra, 
(d) Standen v. Bullock, supra ; see also Bullock v. Thorne (1000), Moore (k. B.), 
615, 018. A power of revocation b\’^ will would soem to be within this principle; 
see^Chance, Trenfise on T^owers, Vol. TI., s. 18!^3. 

(c) Bullock V. Thome, supra Lord St. Leonards, however, doubt.s whether 
this authority applies where both tlie conveyance reseiwing the power of revoca- 
tion and the deed releasing tho ])uwor are made for valuable consideration ; see 
Sugden on Powers, 8th ed , p. 615 ; Sugden, Vendors and Purchasers, 14 th ed., 
p. 722. As to powov^, generally, soo title 1 ’owers. 
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Part III. — Conveyances Impeachable from 
Position of Parties. 

Sect. 1. — Presumed Undue Injlueuce { j ). 

Suh-Sect 1. — In General. 

204 . Ifc is a general principle of equity that p(3isoii9 standing in 
a coniidential relation toxVaids others cannot entitle themselvos to 
hold benefits which those others have conferred upon tliuni, unless Undue 
they can show to the satisfaction of the court that tlie persons by 
whom the benefits have been conferred had competent and inde- t.oiu 
pendent advice in conferring them(^). In cases where a confiden- 
tial relation is shown to exist, the court is concerned to see tliat 
the grantor was in a position to form an entirely free and unfettered 
judgment, independent of any sort of control {h ) . The party seeking 
relief has not to prove that actual fraud or coercion (/), or even 
direct persuasion {j), was employed ; ho has but to in'ove the 
existence of the confidential relation, and thou tlie onus falls of 

upon the party seeking to iqihold the conveyance of pioving that piouf. 
the power conferred by the relation was not abused (/.). To dis- 
charge that onus it must be sbowii not merely that the grantor 
was aware of the elToct of his action, but that bo had independent 
advice, and at the time of making the grant was removed from the 
influence of the party in whose interest the grant was made (/). 

When once the confidential relation is ])rovetl the age and 
capacity of tlie grantor are considerations of little, if any, 
importance (m), and the onus of proof of the discontinuance of the 
relation will be upon the grantee (a)- 


Sect, 1. 
Presumed 
Undue 
Influence, 


(/) Aa to undue iiifluonoe in cases wliore no relation exi.sta from whiuh it 
would bo j)i’esiuiif*(l, see title Mi.^Krn'/iK.sKN rariON and Fk w . d . Aa to o(piita^>lo 
relief incases of fiduciary relation * ^eiiei ally, see title Equity, Vul XI I L, 
p. 154. 

((/) Rhodts V. Rafe (USOO), 1 (’h Aj»p. 1352, 257 ; see alao Hatch v IJaUh 
(1804), 9 Ws. 202; MorUif v. Liaafhnan, [I8tr>j 1 Cli. 730, I *o*velt v. 

Rowell, [1900] 1 C^h 243 

(70 Atcherv. llndsoji 7 lioav. 551, 

(t) Gihsanv. Jej/es (1801), 0 Vhs 200, 27S , v. Ilatj (1859), 7 IL Ij. (’us. 

750, 771 ; Allard y. OVia/ujcr (1887), 30 ('h, D, lio, C. A., yrr Lindujiy, Ij.J., 
atp. 182. 

\ j ) V. Carter , [1903] 1 Oh. 27, 0. A , per Vaughan Williams, L.J., 

at p. 62. 

(it) Allard v. Skinner, supra, jter Lindley, L.J., at p. 183, 

(7) HiKjuenin V. Raseley (1807), 14 Ves. 273; A Hoard v. Shmner, supra; 
see also Iloghton v. Jlotjhton {\So2) , 15 Bear. 278 ; Turner v. CWms (1871), 7 
Oh. App. 329, per Lord Uatherley, L.O., at p. 338. In Ifwjuentn v. Baf<ticy, 
snpra^ Lord Eldon, at p. 300, smd .* “Tlio question is not whether sho (the 
grantor) know what sho was doing, had done, or proposed to do, but h(.)A» 
the intention was produced, whether all that care and providence was phued 
around her, as against those who advised her, which from their situation and 
1 elation in respect to her, they were bound to exert on her behalf.” Eor form 
of acknowledgment by settlor that he understands the efTect of ti voluntary 
settlement, see Encyclopaedia of Forms and Precedents, Vol. I., p. 223. 

(m) Rhodes v. Rate, supra, per TuliiSER, L.J., at p. 257. 

(w) Rhodes v. Bate, supra. * 



104 


Fbaudulent an]> Voi])Able Conveyances. 


SlEOT. 1. 
Presumed 
Undue 
Influence. 


Indepcndeiit 

advice. 


LimitationB 
to principle. 


Gifts by wi 


Tritlmg gifts 


Benefits given 
to thud * 
parties. 


This principle applies both to voluntary conveyances and to con- 
veyances for valual)lo consideration (o), except i)liat in the case of 
the latter, where the transaction is nianifostly fair, evidence of 
indfi])eudont advice is not necessary (p). 

205 . It is not sufficient that the grantor should be proved to 
have bad an inde])endent adviser unless it is also ju'oved that he 
acted upon the advice given (q). The grantee's solicitor is not an 
independent advisor (?•). The iudependept adviser must bo one who 
is fully cognizant of all circumstances material to the case ; and it 
is his duty not merely to satisfy himself that the grantor under- 
stands the effect of and \\ishes to make the grant, but to protect 
the grantor from himself as w^ell as fiom the inlliience of the 
grantee (y). A solicitor who is called upon to advise the grantor 
must satisfy himself that the grant is one tliat is right and 
proper in all the circumstances of the case, and if he cannot 
so satisfy himself he should advise his client not to proceed, and 
refuse to act further for him in the matter (/•)• 

206 . The general lu'inciiile above enunciated is, however, subject 
to the following limitations : — 

h'irst, it is applicable only to conveyances i?itcr riros, and does 
not extend to testamentary dispositions (.s“). 

To set a^ide a gift contained in a will tlie party seeking relief, 
at least whore the will was not prepared by nor on the instructions 
of a sulistantial beneficiary, nor in such circumstarn'cs as to arouse 
the suspicions of tlie court that tlio testator neither knew nor 
approved the effect of his dispositions (/), must prove allirmatively 
that an influence amounting to force or coercion was emidoyed {if). 

Secondly, the court will not lend its aid to set aside gifts of a 
trifling amount (a), or gifts niado by a grantca- of so ample a 
fortune tljat they must Ijc trilling to hiin{b), unless proof be given 
oi undue influence liaving in fact been cxeicised. 

207 . Tlie conveyance is set aside not merely as against the party 
who exercised, or is presumed to have exercised, undue influence, 
but also as against tliird parties, who are volunteers and who 


(o) [luosj 1 (’h liT, (J A., ]>t't Williams, LJ., 

at p. r^o. 

(])) Wiii/ht V. Carter, supra, itr Wji liams, Ti J., iit p. 60. 

^^7) VotreU V. rowed, [1900] 1 C-h, ‘JJIi, Pakwell, J , at p. 24G; Wriijht 
\ Carltr, 8t>pra: sco Moj'on v. 2\uju€ (IST.’J), 8 Cb App. S81. 

(r) PotreiJ v. r^nreU, supia 
(%) As to 
ILLS ; at 

v. JJroiajJiion, [1891] 

(w) Par/Ht V, Lmv^fris (1872), 41 h. J. (r. <fe m.) 08 ; IJovse v. Rotshorouah 
(1857), 6 n. L. Cas. 2, per Lord Crakwoktii, L.O., at p. 49. 

(tt) Rhodes v. Bate (1800), 1 Oh. App. 252, per Turner, L.J., at p 258: 
Aileard v. Skntner (1887), .'10 Oh. D. 145, 185, 0. A. • 

* (i} Wright V. Carter, supra. 


/XEUUTORb 


J HK.S, \i)l. , J 


[1894] P. 151,0. A., Ihmuedg 
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obtained benefits under the grant through such undue influence, Sect. i. 
whether privy or not(r) to its exercise, and as against third partiefi, Presumed 

who obtained such benefits with notice of the exercise of the influ- Undue 

ence, although thejgave valuable consideration ((/), Where, however, Infaence. 
such benefits were not in any way derived tlirough the undiio influence, 
the conveyance, although ordered to lie set aside so fur as tlie party 
who exercised the influence is concerned, willbe su])])orted in favour 
of the third parties (c). But if the conveyance was a matter of 
bargaining, and all the g»antees were ])arties to tlie bargain, as in 
the case of a grant in consideration of the grantees jointly covenant- 
ing to pay an annuity, and if it must fail as against one granti'o 
owing to his exorcise of undue iniluenco, whether actual or presumed, 
it must also fail as regards the others (/). 


208 . Where a conveyance is made to a third party for the Cimnisto 
benefit of a person standiiig in a confidential relation to the Oiini panics 
grantor, as where a child charges his property as security for a o* 

debt of his parent, undue influence is presumed (//). In such a case riamirngin 
the transaction stands on the same footing as if lliere had been a confidential 
voluntary grant to the jicrson exercising the iniluenco, followed by a ^^.onJor 
sale l)y tlie latter to the grantee (//). In order to support the con- 
veyance the grantee must, therefore, prove that ho gave valual)lo 
consideration, and had no notice of the equity of the graiitor to 
impeach the grant, or of the circumstances from wdiich the court 
infers such equity (f). If he cannot do this it will he incumbent on 
him to prove aflirmatively that the grantor raado the conveyance 
voluntarily and deliberately, with knowledge of its nature and 
effect (/f). A creditor who has notice tliat his debtor stands in 
such a relation to tlio party who offers to give security for the debt 
must see that the latior has legal advice (/), and it is desiralde 


(c) Bndtpnan v. (77'«en (17r)tj), 2 Son 027; lluyucnin v. (JS()7), 

14 Ves. 270 ; Harani v. Wiilis, [1000] 2 (.’h. 121, C. A, ; MorJey v. r.owjhnaitf 
[1800] 1 rh. 700, 7i77 ; and soo ^^choletkhl v. Temyler (1S«50), John. 1J5. 

((/) Maithind v. (1S40), 15 Sim. 407 ; Cohhetty (1855), 20 Benv. 

62i ; BiiinhrKjqe y. Browne 18 Oh. 1). 188; Be ITi/Ze v. (1890), 

80 L. T. 207. 0. A. 

(e) Wriyht v. Varicr, [1900] 1 Ch. 27. C. A., 2 ;er Vauguan WiLLiAna, Ij.J., 
at p. 54, and^^er Stirling, L.J, at p. 50; and see Bentley y. Mnchay (1802), 31 
Beav. 143. 

(/) Wriyht y. Carter, supra. 

{(j) ArrJar y. Hudson (1844), 7 Beav. 551 ; MaWand v. Irving, supra; Cohhrtt 
V. Brock (1855), 20 Beav. 524; Sercomhe v. Sanders (1865), 04 Boav. 382; 
Jlamhriyye y. Browne, supra; I)e Ifiltc v. Addison, supra; O Connor v. Foley, 
[1905] 1 I. K. 1 ; M'Maclcin y. Uihrnian Bank, [1905] 1 I. R. 296 ; and see 
TurnhuU & Co. v. Duval, [1902] A. (J. 429, l\ V. 

(h) Cohhett V. Brod:, supra, at p 530 , see also BischofTs Trustee y, Frank 
(1900), 89 L. T. 188 ; but as to this case see note (v), p. 110, post. 

(#) Bainkriyye y. Browne, sujwa ; and see p. 107, post. 

(k) Maitland v. Backhouse (1847), 16 Sim. 58 ; Espey y. LeJee (1852), 10 Hare, 
260; Baker y. Bradley (1854), 2 Sin. & G. 53i ; Berdoe y. Dawson (1865), 34 
Beav. 603 ; and see (looke v. Lamotte (1851), 15 Beav. 234, 241, 212; Iloyhton 
y. Hoghton (1852), 15 Beav. 278, 209. 

(l) Cbhhett y. Brock, supra, at. pp. 529, 530; and see Bainhriyge y. Browf0 
supra. 
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FBAUnULBNT AND VOIDABLE CONVEYANCER. 


SKOT. 1. 
Fretnimed 
Undne 
Influence. 


Impeachment 
by persons 
claiming 
through 
giantor. 


Costs, 


that the person giving that advice should not bo the solicitor of 
tie del)tor (m). 

Where a grant is made in consideration of a money payment 
to a person standing in a confidential relation to the giantor, 
notice of the relation will not be so readily imputed to the 
grantee as in the case of a grant to secure a debt already duo (n) ; 
but if the party giving security, the debtor, and creditor have all 
been advised by the same solicitor, the creditor will be taken to 
have had notice of the circumstances ^making the transaction 
voidable (o). 

209. The grantor*a right to impoach a conveyance executed 
under undue inlluence passes, on his l)aiikruptcy, to liis trustee (p), 
and on his death to his legal personal representatives (q) ; but the 
representatives of the grantor cannot succeed when it is proved that 
the grantor, after the influence had ceased, intentionally abode by 
the grant (r), and this appears to be the case even though the 
grantee may not be aide to prove that the grantor knew that it was 
impeachable (s). 

Such a conveyance can bo impeached as against the personal 
representatives of the grantee after his death (f), 

210. The allowance of costs to the jiariios to an action to set 
aside an alienation as being vitiated by undue influence, including 
Ibo costs of trustees of a settlement which is sot aside on that 
ground, is a matter for the discretion of the couit (a). Where the 
trustees do not know that the settlement is voidalfle it is their duty 
to defend an action to set it aside ; and where they do so, and act in 
a proper manner, the court will allow them their costs as between 
solicitor and client out of the fiuid comprised in the settlemont (ft). 
They have, however, no right of appeal from an adverse decision as 
to their costs, since there is, Vlien the settlement has been set 
aside, no contract in existence under which they can claim costs (c). 


( 712 ) Dai^htijqe v, Browne^ (1881), 18 Oh, J) 188, 198; and bco Wrujht v. 
Carter, [1908] 1 Oh 27, 0. A, 

( 7 }) BlucJde V. Ohirl'e (1852), 15 Boav, 591, 001. 

(o) De H’lHe y. ylfWts™ (ismn, RO Ti T. 207, 211, 0. A. 
f ;>) F(yrd v. OUcu (1807), L, K. 8 Eq 461. 

If) Eolmai} v*. J oynea (1851), 4 Jjo G. M. & O. 270 ; Grealey y. Monalei/ (1859), 
4 iJe G. & J. 78, 0. A. ; Contis v. Aeworth (1869), L K. 8 Eq. 558 ; Mitchell v. 
llomfray (188E, 8 Q. B. D. 587, 0. A. ; Morley v. Loughnan, [1893] 1 Oh. 736 ; 
Allcard w t^kinnir (1887), 36 Oh. P, 145, 187. C. A. For a general statement 
as to the rights which pass on deatli to the legal personal representative, see 
title EXEciiTTORS AND Administuatoks, Vol. XIY., pp 224 €« aeq. 

(r' Wrtqht v. Vanderplniik (1856), 8T)eG- M. & G. 188, 0. A ; Tyara v. AUop 
(1889). 87 W. B.. 889, C. A. 

(») Mitchell V. Horn fray, fvpra, at p. 591, 0. A. 

(t) Phillip'^on V. A>r?/‘(1868), 82 Boav. 628. 

(а) Taylor y, dohnshm (1881), 19 Oh. I). 608 ; Dutton, y. Thompsoyi (1883), 23 
Di. jD. 278, C. A. , Jdeal Beddiuy Go,, Ltd. y. Holland, [1907] 2 Oh, 157, 171 
175, 176. 

(б) EveriU V. Everiti (1870), L, E. 10 Eq. 405; Merry v. Pownall, [1898] 1 
Oh. 806 ; Ideal Ihddtnq Go., Ltd, y, Holland, aupra; and see Jamei y. Gouohman 

29 Oh. D. 212, 217. 

(c) Dutton y. Tlnmpaoh, supra, per JjsssEL, M.E., at p. 282. 
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Sub-Shot 2 . — Relations from the Existence of u hkh indue Inflvenee U 

presumed {d^. 

211. The principle of presumed undue influence is applied in 
all cases where a confidential relation of any hind is shown to 
exist (e), and the following examples of confidential relations 
constitute an enumeration by no moans exhaustive ( / ). 

212. There is no rule of equity that a parent or person in Ioca) 
'parentis may not accept u benefit from his child, even when that 
child is still under his parental iniluence, so long as such lienclit 
is conferred with a deliberate and unbiassed intention. It is, how- 
ever, incuml)ent on the parent to disprove the presumption that the 
parental influence tainted the gift(/7). 

The parental influence against which the court seeks to protect a 
child is not necessarily the influence oiising from fear or coorekm, 
but includes that of kindness and affection (h). The fact that the 
child has only recently attained twent3’^-one years of age (?), or is 
residing witli his parents ( ;), or is not conversant with business (/j), 
or that the gift comprised all (/) or a large proportion of the pro- 
perty of the child (?n), will make the presumption of undue influenco 
the more difficult to rebut. The absence of a power of revocation 
in a voluntary settlement executed by a child in favour of his parent 
will also excite the suspicions of the court (n). 

Kesettlements of family estates and deeds of family arrangement 
stand upon a different footing in some respects (o). 


See alao title CoNXiiAcrr, Yol. YTI., pp. 35S — 3<)0. 

(e) See the aigument of Lord Eomilly (then Sir Samuel Homilly) in 
JJ wjuenin v. Basdey ( 1807 ) , 14 Ves 273, q noted with approval by I joi d CorrEN K \M 
in Dent y. Bennfit (1830), 4 My. & C^r. 209, atp. 277 : “ The relief stands ujion a 
general piiiieiple applying to all tho vaiiety of rcdatioiis in which dominion 
may be exenisoti by one ]torsou over another’^ ; see also Hmiith v, Kay (1859), 
7 II. L. Oas. 750, ^xrLoid (liiANWoirnr, atp. 771 ; Cavendish v. (i903), 19 
T. L. K. 483; Tate v. Willianistm (IJOO), L. II. 1 Eq, 528; Lyon v. /fomc (18^f8), 
L. R. OEq. 655 ; Mortey v. hoxiylimin, [ 1S93J 1 Oh. 736, yx’r WlirnjiT, J , at p. 752, 
See also some common examples specified in title Contii\ct, Yol. YIL, 




M. 


in) WriyJit v. Vanderplauk (1856), 8 De 0 M. & G-. 133, 0. A. ; and see 
Blackborn v. KdyJcy (1720), 1 1\ Wnib. GOO, 607; Bowed v. Bowdl, [1900] 1 Ch. 
243; London and Westminster Loan and Discount Co., TAd. v. Ihlbm (1911), 27 
T. L. II. 184. As to gifts in general, see title GiFis, p. 397, pofi4. 
a) Turner v. Collins (1871), 7 Ch. Ap}». 329, 340. 

(i) Archer v. Hudson (1844), 7 Boav. 551 ; Baker y. Bradley (1855), 7 De G, 
. & G. 597, 0. A., per Turner, L J., at p 620; Smith v. Kay, supra; 
Kempson v. Ashhee (1874), 10 Oh. App, 15; De Witte v, Addn^on (1899), 80 
L. T. 207, 0. A. ; Powell y. Powell, supra. Lord CRANWORTir, in Smith v. Kay, 
Bujpra, at p. 772, limits the period of the continuance of parental influence 
to one 3 "ear from the attainment of majority, but it appears impossible 
to laydown any definite rule on this point; see Bamhriyge v. Brown (1881), 
18 Ch. D. 188, 196. As to the relation of parent and child and of guardian 
and ward in general, see titles Husband and Wife ; Infants and Oiiildren. 

(y) Berdoe v. Dawson (186)5), 34 Beav. 603; De Witte y. Addison, supra. 

\Jc) Bainhriyge v, Browne, supra. 

(/) Bury V. Oppenheun (1859), 26 Beav. 594 ; Ohamhers ▼. Cralhe (1865), 34 
Beav. 45^1. 

fm) Davies v. Davies (1863), 4 Giif. 417. 

m) Powell V. Powell, supra. • 

(o)*See title Family Arrangements, VoL XIV,, pp. 546 et seq. ; and as to 
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Presumed 
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Application 
of principle. 
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child. 
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Sect. 1 . 
Presnmed 
Undue 
Influence. 

Ptjrpons 
standing \n 
loco parentis. 


Gift by 
parent to 
child. 


Solicitor and 
client. 


Gifts. 


PurchafiOA. 


Fraudulent and Voidarle Conveyances. 

^ The principles applicable in the case of a parent apply to all 
cases where a person standing in loco parentis receives a benefit 
from the person under his protection, as in cases of benefits con- 
ferred on an elder brother or sister (p), step-father (g^), step- 
mother (r), or uncle (s), standing in loco parentis, or on a guardian 
or ex-guardian (t) or a close relative of a guardian (< 2 ). In such 
cases, where the accounts of the guardiansliip are not settled at the 
time when the benefit is conferred, the presumption of undue 
influence is the more difficult to rebut 

There is no presumption of undue influence in tlie case of a gift 
to a son, grandson, or son-in-law, although made during the donor’s 
illness and a few days before liis death (c). 

213- The relation of solicitor and client is one which gives 
rise to the presumption of undue influence. So long as that rela- 
tion subsists, a solicitor cannot talve a benefit from his client by way 
of gift inter vivos unless he can prove that the gift was entirely 
uninflluenced by the relation {d), and the same rule applies to 
gifts made by a client to a near lelative of the solicitor (c). 

Even where a solicitor can pi ove that prior to the date of the gift 
he had ceased to act as tluj donor's solicitor, it siill remains for 
him to show that the influence arising from the relation has 
also ceased (/). 

A purchase by a solicitor from his client will also bo liable to be 

resettlenionts, gouerally, fic(' also title 8ettli:ments. Aa to the c\(*r«’iso of 
powers of apiiomtiiient, see til [o i’owEUs. 

(/»j l/arveff v. Mount (lS4o), 8 Doav. 430 ; Se> combe v. f>amhrs (ISGo), ,‘M 
Beav. 382 : kiltarp v. Leach (18G2), 31 Beav. 49i ; and ace >^tur*je v. Stiuye (1849), 
12 Beav. 229. 

(q) Evertii v. Eveiitt (1879), L. B. 10 Eq. 405; BcaaJey v. Mugrath (1804), 2 
Sch. & Lcf. 31. 

fr) FoweU v. VonxU, [1000] 1 Cli. 243. 

(5) Arc7<er v. Uiuhon (US 14), 7 Beav. 551; Dawson v. Massey (1809), 1 
Bail & B. 219. 

(^) Dierse v. (1745), 1 P. W1116. 120 (cited in a note to IIumiKon 

{Duke) V. Mvhun (1710), 1 P. Wms. IIS); Osmond v. Fttzroy (1731), 3 P. Wms. 
129; Hylton v. Hylton (1754), 2 Ves. Sen. 547 ; Hatch v. HaUh (1804), 9 Yes. 
292; Maitland V Irviny (1840), 15 Sim. 437; Maitland v. liackhonse (1847), 
16 Sim. 68; Deitimr v. Mctioyoldan and rromicial Bank (1863), 1 IL ni. & M. 
611; Oriffin y. De Teief/e (1781), cited in Uuqucmti v. Basdty (1807), 14 Vcs. 
273, 283 (more fully in Wooddosoii, Laws of England, Vol. Ill , Apijendix, 
xvi.) ; O'OonnoT v, Foley, [1905] II. B. 1. 

(a) Aylward v. Kearney (1814), 2 Ball & B. 463. 

(h) Hylton v. Hylton^ supra^ at p. 550; HaUh v. Hatch, supra, 

(c) Jkanland v. Bradley (1854), 2 Sin. & (L 339. 

(d) Hatch V. Hatch, supra, at p. 296 ; Edwards v. Meyrick (1842), 2 Hare, 
60, per AVigiiam, V.-C., at pp. 69, 70; Tomson v. Judye (1855), 3 Drew. 30G, 

^INDERSLEY, Y.-C-, at p. 316; Re Holmes' Estate, Woodward v. llumpage, 
Beoan's CWe (1861), 3 Gill. 337; O'Brien v. Fewis (1863), 11 W. E. 318; lie 
Haslam and Hter-Evans, [1902] 1 Ch. 765, C. A. ; Rhodes v. Bate (1866), 1 
Ch. App. 252 ; Wright v. Cay ter, [1903] 1 Ch. 27, 0. A. 

(e) Goddard y. Oat hale (1821), 9 Price, 169; Liles v. Terry, [1895] 2 Q, L 
679, 0. A. ; Willis v. Barron, [1902] A. 0. 271. As to relation between solicitor 
and client, generally, see title Solicitous. 

(/) Holrmn v. Loynes (1854), 4 De G-. M. & G. 270, 283; Wood v. Downes 
(1811), 18 Ves. 120 ; Morgany, Minett (1877), 6 Ch. D. 638; and see Wpght v. 
Cqrter, supra, at p. 53; and as to ratification after the relation ceased, see 
Tyars v* Alsop (1889), 61 L. T. 8, C. A. ; and p. 113, post. 
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set aside in all cases except where the transaction is manifestly 
fair (fj), unless the solicitor can show, first, that the client was fully 
informed ; secondly, tliat the client had competent independent 
advice ; and thirdly, that the price which was given was a fair 
one(/i), or that the bargain was as good as any that could liave 
been obtained from any other purchaser (i). In detcnnining 
whether the price paid was a fair one, the circumstances affecting 
the value of the property at the time of the purchase and known to 
the parties are alone taken into consideration, and the fact that the 
value of the properly greatly increased subsequently will not vitiate 
the transaction (j). The principle extends to a purchase by a 
solicitor from a person who was formerly his chent, where it is 
shown that the solicitor-purchaser was aware of a neglect of duty 
on the part of the vendor’s new adviser, or that tbo solicitor- 
purchaser withheld or suppressed material information from such 
new adviser (/j); and also to a purchase hy a solicitor from the 
trustee in bankruptcy of his late client (Z). The piinciple also 
applies to i)ersons in a position analogous to that of a solicitor (?//). 
The confidential position of counsel towards his client has a 
similar result (w). 

214. On the same principle a gift by a cestui qae trust to a trustee 
may be set aside (u). 

Unless the nature of the trusteeship is such that the fiduciary 
relation existing between the trustee and his cestui qne trust could 
not give to the trustee any opportunity of exercising undue influ- 
ence (p), the court will presume that where a trustee purchases from 
his cestui que trust confidence was placed in and influence exercised 


{g) Wright V. Carter ^ [19013] 1 Ch. 2t, 0. A., yxfr Vaugiian Williams, L J., 
at p. 54 ; huo IJentvn v. Dunner ( 1 856), 23 Ifeav. 285 ; It* addy v. Fendtrgast ( 1 886), 
55 L. T. 767, where relief was lofuc^ed. 

(/i) Wright Carter, si/pm, per Stiklino, LJ., at p. 60; see Caue v. Atien 
{Lord) (1814), 2 IJow, 289, 11. Jj. Ih cases of this class it should bo noted that 
a recoijd in the body of or indorsed on tho puicluihO deed is not suilii iont to 
show, in favour of the solicitor supportinj^ tho conveyance, that the.jiniThaso- 
money was in fact paid (see Oreshy v. MousUy (1862), 3 L)e G. F, & J. 4:>3, (J. A.). 

(i) i^arery v. King (1856), 5 11. L. Oas. 627 ; i^pejicer v- Tojdtmti (1856), 22 
Beav. 673 ; Pisamy. A. - G. J or Gibraltar {IWI A), L. H. 5 V, 0. 510; /Vets v. 
Cole (1871), 6 Ch. App. 6-15. 

()) Montesguicu v. t:iandys (1811), 18 Yes. 301 ; Edwards v. A/VpnVA: (18-12), 9 
Hai 0, 60- 

(/j) Othhs V. Daniel (1862), 4 QiH. 1; see Carter v. Palmer (1812), 8 Cl. & Fin- 
657, 705, II. L. 

(/) Luddy'd Trustee v. Peard (1886), 33 Ch. JJ. 500. 

(m) Rhodes v. Bate (1866), 1 Ch. App. 252 (certified conveyancer) ; Bnmn v 
Kennedy (1863), 33 Beav. 133; affirmed (1864), 4 Ue G. J. & Sm. 217, C. A 
(counsel); Hugueinii v. Baseley (1807), 14 Yes. 273 (confidential agent); Tate 
V. Wtlhamaon (1866), 2 Ch. App. 65 (a person appointed by relative to advise » 
young man). 

(n) See title Baheisters, Yol. 11., p. 395. 

(o) Hatch V. Hatch (1804), 9 Yea. 292, 297 ; Hunter v. Atkins (1831), 3 
My. & K. 113, 135; Vaughton v. Noble (1861), 30 Beav. 34, 39; Barrett v. 
Hartley (1866), L. E. 2 Eq. 789. 

(p) Siyttcm v. Jones, Jones v. Sutton (1809), 16 Yes. 584, where the defendant 
was a trustee solely to preserve contmgent remainders ; and see Smith v. 
(1859J, 7 H. L. Cue. 750, 771. 
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Fkaui»ui.knt and Voidable Conveyances. 


SBOT. 1. 
Presiimed 
Undne 
Inflnence. 

Other 

conhclential 

relations. 


Ifusbaud 
»nd wife. 


by the former, and will avoid the transaction unless such presump- 
tion is duly rebutted (q). 

215 . Of other relations fiom the existence of which the court 
will presume the exercise of undue influence those which have 
perhaps led to the avoidance of the greatest number of convoyancos 
are those of spiritual adviser and devotee (r), medical attendant and 
patient (s), principal and agent (f), and that of a man to a woman 
to whom he is engaged to he married , 

It is noticea})le that the relation of husband and wife is not one 
which gives rise to the presumption that undue influence was 
exercised (r). A large gift, however, by a wife to her husband will 
be regarded wdth some degree of jealousy, and if there is any 
proof that the husband exercised an imiiroper influence, the court 
will he inclined to set the transaction aside (w'). Further, where 
creditors of the husband procure the wife’s signature to a security 


{q) Snvih Y, Kny {\So9)f 1 'H. Ji. Can 750, 770; Denton v. 7>(m7?f’r (1856), 
Beav. 285, 200; Lv])' Y. Laid (1864), 64 Boav. 220, 227 ; Thomf^rm v. Eaf^iwood 
(1877), 2 App. Cas. 215, 236; Dongan v. Maephtrson^ [1002] A. C. 107; 
PIoivT ighty. Lamhert (1885), 52 L T. 646; and see Dc DnmheJl, Kx parte 11 ughesy 
Ex parte Lyon (1802), 6 Yes. 617 ; Voles v. Tre<othick (1804), 9 Yes. 234. As to a 
purchase by a tiiistee of trust property from himself or his co- trustees, see titles 
EqUHT, Yol IX III., pp. 156 ff seq.; TRUSTS ANl) Tucstees. As to sale by 
mortgap;or to mortgagee, soe title Mortgage. 

(r) Norton v. llelhf (1764), 2 Eden, 286; Ilugueinn v. Baseley (1807), 14 Ves. 
273 ; Whyte Y. Mmde (1840), 2 L Eq. E. 420; Noitidge v. Bnnce (I860), 2 Git3‘. 
246; LymY,lJvme (1868), L. E. 6 Eq. 655; Allcard v. Skimier (1887), 36 
Gh. IJ. 145, 0, A. ; Motley v. Loughnany [1803] 1 Ch. 736 ; M'i'at'ilnj v. McCarthy 
(1846), 9 I. Eq.E. 620 ; H 0., suh uom. Fulham v. McCarthy (1848), 1 li. L. Cas. 
703 ; but see Kirwan v. Cullen (1854), 4 I. Ch. E. 322. 

(/}) Jbent V. Dennett (1830), 4 My. & Cr 269 ; Bratl v. Darher (1828), 4 Euss. 507 ; 
Gibson Y. Bussell *2 Y. & 0. Ch. Cas. 104; Ahcaine v. Hogan (1841), 

Diury Sug. 310, 322; Bhukie v. Clark (1852), 15 Boav. 595 ; Jiillagt v. 
Southee (1852), 9 IJare, 534 , MiUhell'w, llomfray (1881), 8 U. B. D. 687, C. A. 
For an instance in which a gift by a patient to hi.s medical adviser has, in the 
cipjjumstances of the case, tx?en uj)hold, seo Bratt v. Uaiker (182t)), 1 Sim. 1 ; 
affirmed (1828), 4 Euss. 507, As to the relation of doctor and patient in 
general, seo title ^Fedicine and I’jjajimacy. 

(i) Molor^iyy, Kcrnan (1842), 2 l)r. & War. 31; Bhodes v. Bate (1866), 1 
Ch. App. 252; Ktng v. Anderson (1874), 8 1. E. Eq. 147, 625; seo Cane y. 
Allen (/./ord) (1814), 2 Dow, 289, LL. Jj ; Dflscy {Lord) v. Bhoades (1827), 1 
Bh. (n. s.) 1,11. 1j ; He CoombeVy Ooomber v. Coi>mber (1911), 103 L. T. 721, and 
title Agency, YoL 1., p 189. 

(u) Bage v. Ji n ne (1848), 11 Beav. 227 ; Collett v. Brock (1865), 20 Boav 524 ; 
Clark V. Gv'dtntod (1877), 7 Ch. D. 9, C. A. ; Lovesy v. Smith (1880), 15 Ch. D. 
655 ; (hulson v. Allison (I860), 2 De (i. E. & J. 521 ; darnea v. IJolmea (1862), 
31 L. J. (cm) 567. 

{v) Grxgby v. Cox (1750), 1 Ves. Sen. 517 ; Field v. Sowle (1827), 4 Euss. 112 ; 
Nedby v- Nedby (1852), 5 I)e G. & Sm. 377 ; Barron v. Wdlisy [1899] 2 Ch, 
578,: [1900] 2 Ch. 121, C. A. ; Howes v. Biahopy [1909] 2 K. B- 390, 401, 0. A.; 
and see Bank of Africa y Ltd. v. CoheUy [1909] 2 Oh. 129, C. A., «xfr Eve, J., at 
p. 135; Bank of Montnul v. Stuart (1910), 103 L. T. 641, P, 0. See, cmirUy 
CobbeU y. Brofk (1855), 20 Beav. 524, 530, 531 ; Barfitt v. Lawless (1872), 
L. R 2 P. & D. 462, 4()8 ; and Btschoff's Trustee v. Frank (1903), 89 L. T. 188. 
The last-mentioned case appeal's to have been reversed in the Coui't of Appeal, 
where, however, it was not reported (seeper Lord Alverstone, C.J., in Howek 
V. Bishop, supra, at p. 307). 

(«;) Grxgby v. Vox, suqtra, per Lord Hardwioke, L.C., at p. 616 ; J^xmes v. 
Bpihop, sitprOjPer Far WELL, L.J., at p. 400 ; and see Be Flamank, Wi)od v- Cock 
(1889, , 40 Oh. I). 461 ; Bank of Montreal V. Stiiart, supra. 
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for his debt through the agency of the husband, they must, in 
order to succeed in an action on the Becuritv, ])e in a 2)osition fo 
prove that a proper explanation of the effect of the document was 
given to the wife (a). 

Sbot, 2 . — Unconscionable Bargains, 

Sub-Sect. 1. — In Qen&ral, 

216. Courts of equity have undoubted jurisdiction to grant relief 
against every siiecies of 'fraud, including cases wlierc it may be 
apparent, from the intrinsic nature and subject of thebargaiTi itself, 
that it was one which no man in his senses and not under delusion 
would make on the one liand, and no honest and fair man would 
accept on the other; in fact, an inequitable and unconscionablo 
bargain (Z>). 

Tlie principle has now been extended to all cases in which the 
J3arties contracting do not meet on equal terms, and is not limited 
to expectant heirs, hut applies to all persons under pressure without 
adequate protection, and the onus of supporting the transaction 
is thrown on the person l>eneliting (c). In determining whether the 
bargain is a hard one, the whole transaction has to be considered 
and not only tlie jirice (d), 

SuB-t^ECT. 2. — Ki'pcctant Heirs. 

217. Contracts relating to the lending of money are subject to 
special provisions under which they may be re-opened (r). 

218. The court will always relieve against the fraud which 
infects catching bargains with heirs, reversioners or expectants, and 
fraud IS always presumed in such cases from the circumstatices of 
the parties coni racting— weakness on the one side, and, on the other, 

{a) TuruhuU & Co. v. Jhival, [1902] A.*C. 429, W 0. ; Chaplin ifc Co., Ltd. v. 
Jiramrnall, [1908] 1 IC. B. 288, C. A.; see also Talbot y. Von Boris (1910), 27 
T. L. K. 95. In such oases the nrinciple of non est factum (see FosUr v. 
Madcinnon (1869), L. li. 4 C. V. 7u4, and Lewis v. Vlag (1897), 67 L. J. (q. n.) 
224) IS nioro readily applied; but seo J/owatson v. Webb, [1908] I Ch. 1, 0. A. ; 
and onni])aro IJayot v. Chapman, [1907] 2 Oh. 222, per fcJwiNl'EN Bady, J., at 
pp. 227, 228. 

[h) ('hisfpi field {Karl) v. Janssen (1751), 2 Yes. Sen. 125, per Lord IlAiiD- 
WIUKE. L.O., at p. 161. As to the sonso in which the word “ fraud” is used, 
see Aylesford {Karl) v. Moiris (1878), 8 (Jh. App. 484, per Lord Selbobne, L.O., 
at p. 490. As to the meaning of the word “ unconscionable,” see Bamutl v. 
Newhold, [1906] A. 0. 461, per Lord LoUEBTjJtN, Ji.O., at p. 470. See also 
title Equity, Vid. XIII., pp. 20 et seq. ; and as to the terms on which such a 
bargain w'lllbe set aside, ibid., p. 21. 

(r) (IRoihe V. liohnybrohe (1877), 2 App. Gas. 814, 823; Frees v. Coke 
(1871), 6 Ch. App. 615; and see Hayyarth v. Wearinq (1871), L. B. 12 Eq. 320; 
Kuans V. Lhn}elhn{}lH'l). 1 ('ox, liq. Gas. 338; Murray v. Palmer (18(V>), 2 
Sch. & ]jcf. 471; Wood v. Ahrcy (1818), 3 Madd. 417; I.ongmaie v. Ledger 
(I860), 2 Gifr. 157 ; Stnrge v. Sturge (1849), 12 Beav. 22^* Baker v. Monk (1864), 
4 I)e G. J. & Sm. 888 ; Clark v. Mai pas (1862), 4 De Gr. E. & J. 401, 0, A. ; 
Ferrd v. Olden (1867), L B. 3 Eq. 461 ; James v. Kerr (1889), 40 Oh. D. 449; 
Fry V. Lane, Re Fry, WIntht v. Bush (1888), 40 Oh. D. 312 ; lieesy. De Rernardy, 
[1896] 2 Ch. 437 ; AVafor v. JSolan (1876), 11 L B. Eq. 867 ; Middleton v. Brown 
(1878), 47 L, J. (cii.) 411, 0 A. ; compare Farmer v. (1818), 1 H. L. 

Gas. 75^; Harrison v. Guest (I860), 8 11. L. Cae. 481, where relief was refused. 

((i) Middleton v. Brown, supra. » 

(«) See, generally, title Money and Monby-Lwdinq 
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Sect. 2. 
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nHiiij, extortion, or advantage taken of that weakness (/)• .Fraud 
does not mean in these cases deceit ; it means an unconscionable use 
of the powers arising out of the attendant circumstances and con- 
ditions, and where the relative position of the parties is such as 
pnntd facie to raise this presumption the transaction cannot stand, 
unless the person claimijig tlie benefit thereof can prove it to be in 
fact fair, just, and reasonable (g). 

The principle is not, it seems, applicable, at all events so strictly, 
where the father or other person standing in loco parentis to the 
grantor has lvno^yledge of the transaction and does not oppose its 
being carried tlirongii {h). 

The fact that tlic expectant heir was of full age and was well 
aware of the Jiatiiro of the transaction is not sufticient to rebut the 
presumption that such a bargain is fraudulent (i), nor is there any 
obligation on an expectant heir to prove that he was in fact in 
financial difficMiUies. The onus is in all cases on the person dealing 
with an expectant heir to prove that the bargain is a just one (k). 

219. Inadequacy of consideration is no longer a suOicient reason 
])y itself for sotting aside a dealing with a reversionary interest, 
provided that the bargain was made bond fide (I), but it is still an 
important element to be taken into consideration by the court in 
determining whether a bargain is or is not unconscionable (?a). 

220. The term “ expectant heirs ” is used in this connection in 
its very widest meaning, and includes, besides heirs apparent or 
presumptive, all persons who have either vested or contingent 
remainders in any property, including a remainder in a portion («)» 
or who have any expectation of benefit on the death of a rela- 
tive (o). The doctiine also extends to reversioners (p). 

(/) Chesterfield {/uirl) v. Janssen (1751), 2 Yes Sen. 125, //rr Tjord JIardwicke, 
L.O,, at j). 157. *' 

{(f) Aylesford {Karl) v. Morris (1878), 8 Oh. App *184 , (Klhn'ke v. Bolnnjhroke 
(18^7), 2 App. Uas. 814 : James v. Kerr (1880), 40 Oh. I). 440, 400. 

(A) V. Ilamlcf (1881), 2 My. K. 4^0, 473 ; and see 'J'alhot v. Stam'/orth 
(1861), 1 J(din. & IJ. 484, 502, 503; O'liorkey. Bvl uiyhroke , supray at p. 828 ; 
Siigden, Vi^ndors and Purchasers, 11th ed., 316, 1084. 

(t) See Chesterfield {Karl) v. Janssen^ supra, where the age was thirty ; Bey non 
V. (Jodke (1875), 10 Ch. App. 389, where the ago was forty. 

(/c) Buitnley v. Smith, Boiistcad v. Bromlei/, Smith v. (1859), 26 Beav. 

644, per Pomil7.y,_M U., at p. 662; Bremhley v. Hifp/ins (1900), 82 L. T. 143 ; 
affiruied, 83 Jj. T. 751, (J. A. ; and see Bowes v. Heaps (1814), 3 Yes. & B. 117 ; 
O Wynne v. Heaton (1778), 1 Bro. C. 0. 1. 

(/) Sales of lieversioijs Act, lvS67 {iil & 32 Yict. c. 4), an Act to amend the 
law relating to the sale of reversions ; but this Act has in no degree whatever 
shifted the onus from tho person obtaining the beneficial interest of proving 
that the iiansactioii was bond fide (Aylesford {Earl) v. Morris, supra, 
/-er iiord Selbokne, L (J., at p. 490). iw tho cases on tho law before the 
Act, see title EciuiTY, Vol. XIII., p. 21. 

(m) Atjesford {Earl) v. Morris, supra, at p. 490; 0*EorJce v. BoUnghroke, 
supra; Fry v. Lo'ne, Be Fry, Wlnttet v. Bush (1888), 40 Ch. D. 312, 321 ; Seaton 
\ . Lewis (1895), 11 T. L. E. 430, A. ; Kenans v. Joyce, [1896] 1 1. R. 442, 0. A. ; 
By enchley^, Higgins {VM)), 83 L. T. 751, 0. A. 

{n) Bcyrwn v. Cook, sapiv, at p. 391 ; Be Slater's Trusts (1879), 11 Ch. D. 227, 
238. 

fe) Hid, ; Nevill v Snellinq (1880), 15 Oh. D. C79. , 

4 /d iylesford {Karl) v, Morris, supra, at p. 497 ; Tottenham v. Ernmei (1865). 
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The fact that a smalJ portion of the proporiy dealt with is in 2. 

possession will not prevent the application of the above rules ((7). * CJnconscion- 

Equity will also grant relief against iisiirioiis Joans on the security 
of reversionary interests (r), and if the transaction is unconscionable Ba rgain s, 
it is immaterial that the loan was made before tlie security was ix)an8 on 
given (s). revcraions. 

Sect. 3. — Confimation by Grantor. 

221 . Transactions entered into under undue innucnco and Ratification 
unconscionable bargains are voidable at the instance of the grantor . 
or Jjis representatives ( 0 , and not void u/> (^f). The grantor 

may lose his right to have them set aside either by his subsequent 
ratification, or by liis passive acquiescence, to be inferred from his 
holding bis hand for a considerable period of time, or in such 
circumstances that he must bo taken to have determined not to 
impeach his grant (?)). 

During the continuance of the relation from which the ])io- 
Bumption of undue influence arises llicre can be no ratifi' alioii 
or acquiescence which will deprive the grantor of his remedy, for 
the influence ^^hlch occasioned the transaction ulso prevoutB the 
grantor from asserting his rights (c). Similarly tnere can he no 
ratification or acipiieseence so long as the grantor remains 111 
ignorance that the transaction was eitlu r invalid (« 7 ^ or, at: wny rate, 
of questionable validity (c), and that he has a remedy (/); for while 


(9) Davis V. Marlhorov(jh {Duhe) (1810), 2 Swan 108, 151, sco /*<>7fm(>7'e 
(Lord) V. Taylor (\H‘6\)j 4 Sim. 182 ; Neshitty. Berridye, Duller Hern i Lie 
32 Boav. 282. 

(r) Miller v. Conic (1870), L. R. 10 Eq. Oil, Beynon v. Conh (1875), 10 
Ch. App. 389; lie Slaters Trusts (1870), 11 Oil. D. 227; (Vo/lt v. (irahuui 
(1803), 2 Do G. J. & Sm. 155, 0. A. 

(a) Tyler v. (rates (1870), L. II. 11 Eq 205, affimied (1871), 0 Oh. App. 005 ; 
BOO now Money-Iondera Act, 1900 (03 A; 04 Viet. c. 51); and title Money ani» 
Mon ly-Lenuing. * 

(^) Allcard v. SLinner (1887), 30 Ch. D. 145, 0. A., per Lind LEY, L.J., at 
p. 187 ; and see pp. 103, 100, ante, • 

(a) Stump V. Galy (1852), 2 D® O. M. & O. 023 ; Alkard ▼. Skuiuer, supra, 
at p. 186. 

(/>) Smith V. Clai/ (1707), 3 Bro. 0. C. 039, n. (Bolt\s cd.) ; Cole v. Gibbons 
(1734), 3 V. Wins. 200 ; Sibbcriny v. Balc.mras (Sari) (1850), 3 Do U. & Sm. 735 ; 
Wriy/it y. Vurulerplanh 8 De G. M. & G. ioS, 147, C. *A.; G reshy y. 

Mousley (\iib^), 4 Do G. & J. 78, 0. A.; Turner v. Colhns (ISIl), 7 Ch. App. 
329, 341 ; Mittlull y. Jlom/ruy (1SS\), 8 Q. B D. 587, 0. A.; Alkard v Skinner, 
suiiva. See, further, title Euuity, Vol. XJIJ , p. 169. 

(c) Qowland v. De Faria (1811), 17 Vos. 20, 25; Addis v. CamjmeU (1841), 4 
Beav. 401 ; Gi'esley v. Mousley, supra, at p. 06; Moxon v. Payne (1873), 8 Ch. 
App. 881, 886 ; Frij v. Lane, lie Fry, Whittety. Bush (1888), 40 Ch. D. 312 ;,yee 
King V. Hamlet (1834), 2 My. &K. 456, 480, commented on in Talbot v. Siam- 
forth (1861), 1 John. & H. 484, 502. 

(d) Salmem y. Gntts, Cutis v. Salmon (1850), 4 De G, & Sm. 125 ; Kempson y. 
Ashhee (1874), 10 Oh. App. 16, 20. 

(^) Stump V. Gaby, supra ; Savery v. Kwg (1856), 5 H. L, Gas. 627 ; Haters 
V. ThonL (1856), 22 Beav. 547. 

(/) Furcelly. McNamara (1806), 14 Ves. 90, 120 ; TFor>d v. Dowms (1811), 18 
Ves. 12Q; Roche v. HBrien (1810), 1 Ball & B. 330, 339; Dunbar v. Tredennick 
(1813), 2 Ball & B. 304, 317 ; Rees v. De Bernardy, [1896] 2 Ch. 437 ; Tyars v- 
Alaop» (1889), 61 L. T. 8, 0. A. ; see, however Mi^hell v. Ihmfray, sujira, at 
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he reiimins in ignorance the alleged act of ratification will be taken 
to have been done not for the purpose of supporting the trans- 
action if impeached, but for some other purpose (< 7 ), Ignorance, 
however, as to the nature of the roniedy will not, if there be know- 
ledge that some remedy exists, prevent ratification or acquiescence 
having effect (ft). 

If a part of the transaction which is impeached has been ratified 
the whole transaction must stand (/) ; so, where a settlor exercises 
a power of charging jointures and portions reserved to him by a 
settlement which would otherwise be voidalile, thewdicle settlement 
is good (ft). 

Gifts by will stand upon a difTorent footing as to impeachment on 
the ground of undue influence (Z). Accordingly, vliere a voidable 
conveyance inter vivos is confirmed by the will of the grantor the 
conveyance will be subtained, although the inlliieuce on account of 
which the conveyance is voidable continue.-^ until the death of the 
grantor (w)> provided that the grantor when making the will knew 
that tho conveyance was voidable, and intended an act of bounty for 
the benefit of tho grantee (n). The disposition in such a case is 
testamentary, and the doctrines of ademption and lapse consequently 

apply 

222 . The time within which the grantor must assert his remedy 
in order to avoid the transaction varies according to the circum- 
stances of the case {]>}, The period daring which tho grantor 
remains under the undue influence or in ignorance that he has a 
remedy is disregarded, with the result that transactions have been 
impeached after a great lapse of time((/). 

p 691. See, furthoi, fts to inatciial factors in deciding whether laches is to bo 
imputed, title EuriTY, Vol, XIII., p*. I/O. 

((/) JVaterfi v. TJttvrn (1850), 22 heav. 547, 560, 

X'/i) AUcard V, Simmer (1887), 00 Ch. J). ,145, 192, 0. A. 

(i) Milner Ilarewoud [Lind) (ISll), 18 Vos. 259. 

(ft) Jarrattv. Aldam L. R. 9 Eq. 483. See, further, titles Powisks; 

Seitlemj^xts 

(/) See p. log ante. 

{in) Stump V. iiuhf (1852), 2 Do G. M. & J. 023; see, contra, Lyon v. Hume 
(18(^8), L. K. 6 Eq. 055. 

(n) f raters y. Thorn, supra. 

(o) Bizzey v. Fliyht (1870), 3 Ch. 1). 2()9. As to these doctrines, see titles 
Exeoutors and Administhators, Vol. XIV, pp. 128 H sfq. : Wills. 

(p) Contrast Salmon v. Outfs, Cutis v. Salmon (1850), 4 De G & Sm. 125, and 
Hatch V. f latch (1804), 9 Ves. 292 ; and see fAiuhay Petroleum Co. v. Huul (1874), 
L. R. 5 P. 0. 221, 239 ; KrUmyer v. New Sombrero Plmphaie Co. (1878), 3 
Aj*p. Gas. 1218, 1279. Sec, further, title Equity, Vol. XlIL, p. 169 ; and as to 
casi^s where special promptitude is required, ibtd., p 173. Those authorities 
are ooncemod with O(]uitahlo rules : the legal periods alter which claims are 
bai*i:wd by “statute ’’ are dealt with under title Limitation of Actions. 

(q) Hatch V (I8()i), 9 Ves. 292; (Hesley v. A/cms/c?/ ( 1869), 4 De G. A J. 

78, 95, 90, 0. A. ; Knnp&on v. Ashbcc (1874), 10 Ch. App. 15 ; Turiier v. Collins 
(1871), 7 Oh. 4pp. 329; AUcard r. Skinner, sujira, at p. 187; and see Beaden 
V. King (1862), 9 Hare, 499, 632 ; JUagrave v. Eouth (1866), 8 Do (L M. & G. 
020, 0. A. ; Wrviht v. r(r;/,//Tp/«aft(1850), 8 De G, M. &a, 133, 0. A.; Mitchell 
V. Ihmfray (1881). 8 Q. ii. D, 687, C. A. ' 
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Sect. 4. — Impectehment by Grantor. • Sect. 4. 

223. A conveyance made in such circumstances as to be 
iinpeacliable by the grantor as against the grantee is impeachable Grantor. 

as against all volunteers claiming through the grantee (r). It is 

also impeachable as against a purchaser for value deriving title 

under the grantee who takes with notice of the grantor’s e^jinty, or though™ 
of the circumstances from which the court infers such e(|iiitv(«); grantee, 
but purchasers for value* without notice of the circumstances in 
which the deed was executed are not affected by tln^ (Mpiity, and 
BO far as their interests are concerned the conveyance will bo 
uiffield (a). 

The mere fact that the purchaser knew ^^hen he took his con- Notice, 
veyance that his vendor was the parent of, or stood in some other 
confidential relation to, the original grantor is not of itself sulVi- 
ciont to fix him with notice of the equity, but a little more than 
that, e.g., that the original grantor had onl}^ recently attained his 
majority or resided with the vendor, is sufficient to do so (/>)- 

224. A rec(dpt clause in the body of a mortgage deed, executed Uoccipt 
by a client in favour of his solicitor, estops the mortgagor from 
denying, as against a purchaser for value from the mortgagee, 
although with knowledge of the relation subsisting between the 
mortgagee and mortgagor, that the consideration money was in 

fact paid(c*). 

Although fixed with notice of a confidential relation subsisting vendor and 
between the original grantor and the original grantee, a imrchasor i»uichaser. 
or volunteer claiming through the original grantee can still, of 
course, uphold the original grant, if he can prove affirmatively 
that it was made voluntarily and deliberately, and with knowledge 
of its nature and effect ((/). So, as Jietween vendor and purchaser, 
the fact that the abstract of title discloses a purchase by a solicitor 
from his client, or some other transaction of such a nature us 


(r) BaiiLbrujfjc v Browne (ISbl), 18 Gh. 1). 188. • 

(fl) Maitland v. Jrving (1846), 15 Sun. *137 ; Addi^ v. Camiihdl (1841), 4 Boav. 
401; Berdoe v. Dairson (1865), 34 Boav. 603; Kewpson v. Aahhee (1871), 10 
Ch. App. 15, 21 ; BnMritjqe v. Browne^ supra, at p 197 ; De Witte v. Addition 
(1899), 80 L. T. 207, 212, G. A. ; see also Bisrhvff's Trustee v. Frank 
(1903), 89 L. T. 188; but as to this last -mentioned case, see note (v), p. 110, 
ante. 

(a) Cohheit v. Broek (1855), 20 Beav. 524, 531; Qreenslade v. Z^are (1865), 20 
Bcav. 284; Bainhrtgge v. Biowne, , supra. 

(h) Thornher v. Bheard (1850), 12 Beav. 589; Cobheft v. Broth, supra; 
Bainhrigge v. Browne, supra ; see, contra, Molong v. Kernau (1842), 2 Dr. &War. 
31, 40, 41, where it was held that kiH)wledge of the mere fact that the vendor 
was the agent of the original grantor was enough to fix the purchaser with 
notice. 

(c) Pou'cll V. Browne {1901), 91 L. T. 854, 0. A. ; Saunders v. Kent, [1885] 

W. N. 147, There would be no estoppel as between the inortgugor and mort- 
gage© {Gresley v. Mousley (1862), 3 De Q-. & J. 433, 0. A.). See title Dstoi’PEl, 

Vol Xm., p. 372. 

(d) Maitland v. Backhouse (1847), 16 Sim. 58 ; Espey v. Lake (1852), 10 Hare, 
260; Bqjcer v. Bradley (1854), 2 Sm. & G. 531 ; Berdoe v. Dawson, supra; and 
see Cook v. Lamotte (1851), 15 Boav. 234, 241, 242; Hoghton v. Hoghton (1852), 
15 Boav. 278, 299. 
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Btot. *. possibly to be impeachable on the ground of undue influence, does 
Impeach- not justify a purchaser in rescinding the contract if clear evidence 
ment by is given that the transaction was in fact not vitiated by undue 
Grantor, influence, even though such evidence does not include the testimony 
of the grantor, and tho concurrence of the grantor or his repre- 
sentatives cannot be obtained (e). 


(e) V . To^ihain (1800), 122 Leav. 573, 582 ; ami see title Sale oy Land 
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See title Industrial, Pbovident aot 
SIMILAR Societies. • 

,, Companies ; Insurance. 

,, Loan Societies. 

PARTNERSJiJP. 

„ Clubs 

„ Industrial, Provident and 
SIMILAR Societies. 

Clues. 

„ Trade and Trade Unions. 


Part I. — Nature and Classes of Friendly 
Societies. 

Sect. 1.— 7h General. 

225. Friendly societies are voluntary associations formed for the 
])uri)ose of raising, by the subscriptions of the members, funds out 
of ^vllich advances may be made for the mutual relief and the 
maintenance of the members, their wives, or cluldi'en, in siclim 3 ss, 
infancy, old age, or iufirmity, and for kindred purposes (a). They 
may be either registered (b) or unregistered societies (c). 

226. On the consolidation of the enactments relating to friendly 
societies in 181)6 the legislation was divided into two parts, the liist 
part (d) embodying the provisions affecting friendly societie'-jiroper, 
and the secoiKl (e) tliose relating to collecting societies. Tlie latter 
enactment applies to uniegistered as well as registered socudies (/). 

227. A friendly society which lives only from year to year, 
periodically wiping its transactions “off the slate,” is often termed 
“a slate club ”(( 7 ). After meeting claims for sickness and death 
arising during any year, such a clufi at the close of the year divides 
the balance of its funds among its members, leaving a small sqm 
to carry over in the new year, Jbut making no Buffjcient reserve for 

(a) Preainblo to etat. (1703) 33 Geo. 3, c. 51; ju'o.'imble to etat (1810) 
69 Geo. 3, c. 128. For detuileil accounts of the origin, oailv lustory, and 
characteristics of honefit or ihriit associations, see Preface to I'latt’s I..aw of 
Friendly Societies (13th od ), by 8 ir E. W. Prarkook, O.lh, late Ghiof Eegistiar 
of Friondly Societies (reprinted in 14th cd.) ; Eimyon’s Iiaw of Life Assiuanco, 
4th ed.. chap. xiii. ; “ Piovident Socidios and Industrial Welfaio,” Victorian 
Era Seriofl, publi'^hod by Llackie & Sons, Ltd., London ; and Eeport of 
Chief Itegihtrar, 1^04, Appendix A, j)p. 43 — 54 . As to the dietinction between a 
friendly society, a club, und a partnership, poo FLemynif v. Ilatur (1836) 2 
M. & W. 172 ; 'Todd v. Kmly (1841), 7 M. & W. 427 ; lie St. James Club (1852), 
16 Jut. 1075). As to club.s, generally, see title Clubs, Vol. IV., p. 405; and 
as to partnership, generally, see title Partnersuip. 

(5) Seo p. 123, pffst. * 

(c) Soe p. 127, post. 

[a) I.e., the Fneiully Societies Act, 1896 (59 & 60 Viet c. 25). For the 
purpose of brevity this Act is generally referred to, throughout this title, as 
“the Act of 1896.'’ 

(c) Collecting Societies and Industrial Assurance Companies Act, 1896 
(69 & 60 Viet. 0. 26). 

(/) i6id.,8. 1. 

(g) 800 Re One and All Sichms and Accident Assurance Association (1909), 25 

T.L.R.674. 
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future contingencies. After the division has taken place, members 
wishing to continue as such for another year are not necessarily 
allowed to do so. Such a club may bo registered on condition that 
its rules contain express piovision for meeting, before tlie division 
is made, all claims existing at the time of division. The club is 
not required by law to make any provision for claims that are not 
existing, but prospective. As those prospective claims must in- 
crease as the ages of the members increase, no such club can be 
considered a permanent provision in case, of sickness and mortality ; 
and, although the risk of failure to meet such claims, in^ the 
absence of any reserve fund, is correspondingly increased, it is 
the practice of slale clubs to charge mem) lers the same contribution, 
whatever their ago may be. A slate club that is not registered 
is yithin the Assurance Companies Act, 11)09, unioss exempted by 
the Board of Trade (k), 

228. If under the rules of a friendly society poverty is a 
necessary qualification for partici})ation in the benefits of the 
society, the society may be a charity in tlie legal sense and enjoy 
the privileges of charitable institutions (i), but not otherwise (y). A 
friendly societj^ does not become charitable because it receives 
donations and subscriptions (/c). The word “ benevolent includes 
purposes that do not come within tlie technical moaning of 
“ charitable purposes ” (J). Friendly socioties are exein})tod h*om 
registration under the Charitable Donations Eegistration Act, 
1812(7/1), and from the jurisdiction of the Charity Commis- 
sioners (?/). 

229. The Friendly Societies Act, 1896, ai)])lios(e) not only to 
societies registered under its provisions, but also to societies and 
branches subsisting before 1st January, 1897 (y>), which, or 
the rules of which, have been registered, enrolled, or certified 
under any of the lepealed Acts i (‘luting to friendly or cattle 


(/i) 9 Fidw. 7, 0 . ‘19, Rrt. 1, (\ntj’\MEs, Vol. V., pp 620 et sef/. 

Aw to regiwtijilion of duidiiig wx'ieties, see Friendly yocieties Act, isyc (59 & liO 
Vicl. c. *25), 8 15. 

(i) Spiller V. Maude (1S81), 62 Fh. I). 15S, n. ; J\ase v. Vattinson (188(>), 
32 Ch. I), lol ; Re Rruty v. Macheif^ [1896] 2 Ch. 727 ; Re Lfrn/, Rmjal 

(ieneral Thcatrual Fund Assoi'^atum v. Kydil, [1S99] 2 Cb. 119; compiire Anon» 
3 Aik. 277 ; and pco tiilo C'liAiuTiLs, Yol. JV., ])p 110, 119 
(/) Re CLarF^ Trust (1875), 1 Ob. J). -197 ; iUni-unrk v. F.dwauh, [1896] 2 Ch, 
679, 0. A. ; Braitliwaite v. A.-O., [1909] 1 Ch 510. 

{k) Re idark'a Trust, swpray at p. 600 ; Re Jiuck^ liruiij v. Macheif^ sujtra, at 
p. 733. 

(/) Janies v. Allen (1817), 3 Mer. 17 ; and eeo note («), p. 125, post, and title 
ClLAEITlES, Vol. IV., p 146. 

(ttj) 52 Uco. 3, c. 102, h. 12 ; and see title CiiuariES, Vol. IV., pp. 241, 2)e5, 
(VO Chaiitablo Trusts Act, 1853 (16 & 17 Viet. c. 137), s 62; and seo title 
ClIAlUTlEs, Vol. IV., ]). 305. 

fo) 59 & 60 Viet. c. 25, a. 101 (]). 

( p) The date when the Friendly Societies Act, 1896 (69 & 60 Viet. c. 25), 
came into uj)eration {ilnd , s. 108). The expression “registered society ” (where 
used in this title) moans a society registered under that Act, ani includes 
societies subsisting at the commenceinent of the Act, to whioh the provisions of 
the Act apply Uhid., a. 106 ; see aUo ibid., ss. 8, 101). The Act extends to the 
whole of tne United Xinejdrmi, Ghannol Islands, and Isle of Man {ibuLf ss. 
11)3 -105, 108 ; Interpretation Act, 1889 (62 & 53 Viet. c. 63), s. IS (1)). 
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insurance societies (g^). The rules of societies and branches 
registered under such repealed Acts, so far as tliey are not con*^ 
trary to any express provision of the existing statutes, continue in 
force until altered or rescinded (r). 

The objects of a registered society must be anions Uiose specified 
in the Act of 189() (.?). It is ultra vires to apply tlie fuiab, of a 
society to purposes other than those expressed in the rules (/). 

230. A registered society has many statutory advantagos over an 
unregistered society formed for the like purposes. Jn the case of a 
specially authorised society (u) tlie statutory advantages ((/) are sub- 
ject to the limitation, if any, of the special authority. 

Sect. 2. — Different Classes of Fiicndhf Soeiefies. 

Sub-Sect. 1. — Societies capable of hnng retjiatcrt'l 

231. Five classes of societies are capable of registration under 
the Act of 189G(/>), namely, friendly societies, cattle insurance 
societies, benevolent societies, working men’s clubs, and specially 
aulhorised societies (c). 

(7) In Re Mtredith and Whiiii)Ufham (IS.IO), 1 0. 15. (n. s) ‘210, it was hold 
that, whoro a friendly sooii'ty onrolled ita rules in 1H3‘2, under stat. (1829) 10 
Geo. 4, c. 57, and shoitly afterwards framed now rules, which weie never 
enrolled or cortiticd, it was a subsisting soeioty under tlie original rules. It 
follows from the rule stated in the text that societies registered under the 
repealed Acts are registercMl societies within the meaning of the Friendly 
Societies Act, 1896(59 & 60 Yiet c 25), even where their objects are not among 
those onuTiieratod in s. 8 of th.it Act. 

(7*1 Ihtd.^ s. 101 (1). This section does not by nn]>l] cation enable societies 
estaDlishcd before 1850 to alter their rules, if the rules themsolves do not pro- 
vide for such altor.ation {Souter v. Davies (1895), 15 It. 201 ; see stat. (185.">) 
18 & 19 Viet. c. 03, s. 27) 

fs) 59 & 60 Viet. c. 25, s. 8 ; see p. 124, jwst. 

(t) Dankley v. Harrison (1887), 51 J. r. 788, where it was held that funds 
ai^plicahle for the relief of raemheis falling sick, lame, or blind, or being other- 
wise disabled from work, could iioj be applied for the support of a momher 
who was disabled merely by old age. 

(u) As to specially authorised societies, see note (i\ p. 125, post, 

(a) A\g., it can legally hold land (not exceeding ono acre in the •case of a 

benevolent society) and other kinds of property in the names of trustees, such 
property passing fiom one trustee to another (except in the case of eo]>yholdH or 
stock in the funds), by the mere fact of their appointment, and can carry on all 
legal proceedmgs in the trustees’ names (see ]). 145, post; as t<^ copyholds, see 
p. 169, post). It has other advantages as regards cnininal remedies for fraud by 
members (pp. 170, 186, 187, p(}st), preference over creditors of an olheer in 
respect of property in his possession by virtue of his olfice(p. 1 62, ;>os<), transfer 
of stock to new trustees (p 170, 7^0?^), freedom from slamp duties (p, 161,7)os^), 
receipts from members over sixteen (p. 147, post), cost of certili cates of birth or 
death (note (7/1), p. 152, inveNtinents with National Debt Commissioners 

(p 167, post), holding copyholds (p. 169, post), discharging mortgages »bv 
indorsed receipt (p 106, post), dis])utes (pp. 175_ et seq,, post), insurance without 
iiiRurahle interest (pp. 12 J, 156, nomination (p. 152, audit (p. 173, 
post), record of rules etc. (p. 137, 2}ost), income tax (p. 161, post), and exemption 
from the Assuranc>e Companies Act, 1909 (9 Edw. 7, c. 49), p. 164, post. 

(b) 69 & 60 Viet, c, 25. 

(c) Ibid,, s. 8 (1) — (5). As to the registration of trade unions imder the 

Friendly Societies Act, 1896, see Old v. Hobson (1890), 59 L. J. (m. 0.) 41; 
Swainer. Wilson (1889), 24 Q,. B. D. 252, C. A.; and title Thai »E and Trade 
Unions. • 
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Friendly Societies. 

232. Friendly societies capable of being registered are societies 
formed for the purpose of providing, by voluntary (rf) subscriptions 
of the members thereof, ^\’ith or without the aid of donations, for 
any one or more of the objects enumerated in the following six 
classes (e ) : — 

(1) The relief or maintenance (/) of the members, their husbands, 
wives, children (fj), fathers, mothers, brothers or sisters, nepliews 
or nieces {/O, or w^ards being orplians, during sickness (/) or other 
infirmity, 'whether bodily or mental, in old ago (meaning any nge 
after fifty) or in widowhood f or for 'the relief ov maintenance 
during minoiity of the orphan cliildren of members (/). 

(2) Insuring money to ho paid on the birth of a member’s child, 
or on the death of a member, or for the funeral expe^nses of the 
husband, wife, or child of a member, or of the wudow of a deceased 
member, or, as respects persons of the Jewish persuasion, for 
the payment of a sum of money during the period of confined 
mourningi^?;/); 

(8^ The relief or maintenance of the memlxu's when on travel in 
search of employment, or wdien in distressed circumstances, or in 
case of shipwreck or loss or damage of or to bouts or nets {)i ) ; 

(<7) /.(« , not coni]>ulRorv It is conceived that tlie word “ voluntary used in 
connection with sut).sciii>tions to friendly societiCH caiiuot )>e used in tho legal 
sense as meaning “without consideration,” as naoinhers of su(h societies gain 
thf^ benefit of insuriince. Moreover, sueli an intoijiKdatiou would prevent 
every friendly society from being rogistoKHl. Tho oxj>iossu)n “voluntary 
contributions ” in the Scientific Societies Art, lSb‘1 (6 Sc 7 Viet. c. Jit)), s. 1, has, 
however, been intorproted as ineaning “ without f'onbidcration ” Oir/sctTS 

etc, V. Art Vnion of London ^ [IMHi] A. (1. 201), olO). 

{e) Friendly Societies Act, ISOO (."»(» & 00 Vict. c. 25), s. 8 ; FiicMidly Societies 
Act, 1008 (8 Edw. 7, c 32), s. 1 ; and see Knowles v. (188,)), 32 W. li. d32. 

Tho Friendly Societies Act, 1890 (oO & 00 Vict. e, 2d), s 8, provides 
only for the insurance of ineinbcrs^ tbeiusolves, and appan'iitly by tbeinsolves, 
and the insurance by a society of a sum to bo paid to tho employee of the 
society as compen‘'ation under the Assurance CoTn}>sinies Act, 1909 (9 Edw. 7, 
c d9), should, where provided for, ho seciircd ns one of the expenses inridmit to 
management (bepoit of Chief Itegistrar, 1907, p. 10). Tho A.^surance 
Companies Act, lV0!f (9 Edw. 7, c. 49), does not apply to rogiatorod friendly 
societies \ il'hi., 8. 1). 

(/ ) As to wbf n a member is entitled to a permanent allowance when prevented 
from following his customary emploviuent, see MnndicUer Law (Jlerlcs' Friendly 
boi niy V. Wilsoji (18K8), 4 T, Tj, li. 405. 

iy) The expj-cssion “ childroii ” is not hinitod to the ehildnm in existence at tho 
date when a policy is taken out ; see Atkinson v. Atkimon, [1895] W. N. 114. 

[h] Only legitimate relations can supj)ort a claim of being beneliciancs ; but 
compare (Wrier v. OddJ e/ loirs' Fnntdli/ boctety (1882), 40 J. P. 809, whore there 
was ovitlence that a society intended to recognise marriage with a deceased 
wife's sister, and w^as accordingly debarred from objecting to a claim for general 
allowance by diildrcn 

\t) “Sickness” includes “insanity” unless the rules of tho society expressly 
exclude mental ailments {Burton v. Eyden (1873), L. E. 8 Q. II. 295) ; see 
also Church v. Great bouthern Side and lliinal Society (1890), Iliprose and 
Gammon, 306 (county court). 

(k^ The expression “widow” is not confined to the person who was wife of 
the insurer at the dato of tho juflicy {Atkinson v. Atkinson,, supra). See further, 
Re Parker's Policies, Porher v. Parker, [1906] 1 Ch. 526. 

(l) Friendly Societies Act, 1896 (59 & 60 Vict. c. 25), s. 8 (1) 'a). 

(m) fi(l)(h). „ 

' ,n) Ihid., 8. 8 (1) (c) 
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(4) The endowment of members or nominees at any age (o) ; Sbot. 2. 

(5) The insurance against lire to any amount not exceeding Different 

£15 of the tools or implements of the trade or calling of the Classes of 
members (p) ; or Friendly 

(6) The guaranteeing the performance of their duties by officers So cieti es, 
and servants of the society or any branch thereof {ij). 

233 . The four other classes of societies wbicli may also bo other 
registered are (1) “ cattle insurance societies,” for the purpose of nucioties 
insurance against loss of neat cattle, sheep, swine, horses, and other 
animals by death from disease or otherwhse (0; (2) “ bouevolont 
societies,” for any benevolent or charitable jnirpose (.s ) ; (;J) working 
men’s clubs, for imrposes of social intercourse, mutual belpfulnesm 
mental and moral improvement, and rational reerctition (a) ; and 
(4) societies specially authorised by the Treasury to bo registered 
for any purpose, and to which some or all of the provisions of the 
Friendly Societies Act, 189t», are extended by the authoiity(5k 


((-) Friendly Societies Act, 1896 (,VJ A- 60 Viet. c. L’o), s. 8 (1) (d) Endow- 
ment inav be cilVeb'd by lueiiiia of aimuitnhs (sec* iht / , ss. 10, *11). 

(j.) Jhid., 8. 8(l)(e). 

(7) Fn(‘iidly Soeiotics Act, lOOS f8 Edw. 7, (*. .‘>2), s. 1. 

(r) Eriondly Societu'R Aet, 189() (51) & 00 Vict. c. 25), s. 8 (2): and see p lOO, 
pod The oxpie.sKion “ other animals,” it is coiiceivv^d, includes only auiinals 
ejuadryn (jennus. 

(a) Friendly Soci^dios Act, ISDO (59 & 00 Vict. c. 25), s. S (5). Prrsuiniibly 
the purpose of benevolent societies is to jirovidf^ benolitvS for persons other than 
those who would come wuthm the class of persons benefited by friendly societies 
(fcoo t/i/cZ , fi. 8 (1)). The point w'hetlier su(‘h societies may ho established for 
purposes of I'eneral benevolence, as distinguished from specified ])urposes, has 
not been decided by the courts. As to the meaning of the ox])ressioii “ charitablo 
purposes,” see title Cuauities, Yol. IV , pp 108 — 117. 

(rr) Friendly hJocicties Act, 1896 (59 & 60 Vict. c. 25), s. 8 (4) See title 
CLUna, Vol. IV., p. 409. As to the ceitifie^tiou ot shop clubs or thiift funds by 
the Ivegistrar of Fiicndly Societies, see title Fluls, Vol. JV., p. 410 ; lleport (If 
Chief lYegistrar, 1902, pp. 6—5, Jiakhxn v. Ehury {Lord) (1906), 20 T. L 11. 60. 

(5) Friendly Societies Act, 1896 (49 A 60 Vict c 25), s. 8 (5). The purposes 
authorised by the Treasinv under this soction or the coriosponding section m 
one of the repealed Friendly Societies Acts are as follow.^. To create funds by 
monthly or other subscrijitions to be lent out to, or invested for, the ifieinbois of 
the society, or for their benefit, puisuant to the Friendly Societies Act, 1896 
(authority of 26rd April, 1903, m substitution for that of 16th May, 1876); 
assisting members out of employment (20th March, 1877) ; defending members 
of any trade against frivolous or malicious prosecutions, and, in biases of crimes, 
affoitiing them legal or other assistance for the detection or prosecution of the 
ofl’eiulers (22iid March, 1877); providing the inemhors with legal and other 
assistance when claiming compensation under the l^hiiployers* Jjiability Acts 
(27tli February, 1893) ; promoting thiift among the labouring cbissos by afibrd- 
ing thorn the o}»portunity of depositing their savings at interest (23rd' March, 
1877, modified in 1883) ; guaranteeing the perfin man ce of their duties by oilicers 
of friendly societies, and guaranteeing the money or properties of friewdlv 
societies against loss by robbery or embezzlement (31st January, 1878, modified 
and limitations rovi'^cd 3rd March, 1905) ; enabling persons of the Jewish 
religion to provide for the due celebration of the Passover (18th December, 
1883) ; the promotion of science, literatui*e, the fine arts (5th July, 1878), 
music (3rd October, 1879), education (10th April, 1890), the science of 
cookery (41h March, 1891), agriculture, arboriculture or horticulture (23rd 
March, 1877, modified 9th January, 1907, limitations revised 2011 1 January, 
1891); tho piomotion of angling (16th June, 1893), bicycling (24th March, 
1888 ), quoit-playing (Gth April, 1878), swimming, life-saving, and rosuscitatiiJn 
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Skct. 3. 
IHffemt 
CloHes of 
Frtendly 

Societies. 

CVmstructlon 
of statutoiy 
aiul special 
puruoses. 


Registry of 

dividing 

societies. 


Societies 
incapable 
of being 
registcied. 


Eogistraiion under the Companies (Consolidation) Act, 1908 (<?), is 
not necessary in the case of a society authorised by the Treasury (d). 
Where the society combines with any specially authorised purpose 
any of the purposes hereinbefore specified (r), the st)ciety is not, 
in respect of any of its purposes, entitled to any privilege or 
exemption of the Act of 1896 not contained in the provisions 
specilied in the autlioiity; but, as regards every purpose not 
specially authorised, it continues subject to all the duties and 
obligations imposed by the Act of 189G, whether contained in such 
specified provisions or not (/). 

234. Dividing societies, other than benevolent societies or 
working men’s clubs, are not disentitled to registry, if the rules of 
the society con lain distinct provision for meeting all claims upon 
the society existing at the time of division before the division takes 
place (g). 

Suii-SECT. 2 . — Societies incapalle of heing registered. 

235. A friendly society which contracts with any person for the 
assurance of an annuity exceeding £52 per annum, or of a gross 
sum exceeding £800, cannot now be registered (//) ; but policies 
effected prior to 15ih August, 1850, for amounts exceeding this 
limit remain valid (i). A society consisting of less than seven 
members cannot be registered (j), nor can a society, other than a 
benevolent society or working men’s club, which under any rule or 
practice divides any part of its funds, unless the rules contain 


(21sfc P<d)ruary, 1005); the muiual protection and promotion of the interests 
of friendly sooiotiea (8th May, 1803). 

(c) 8 Edw. 7, 0 . 60. As to such registration, see, generally, title Companies. 
Vol. y., pp. 69 et seq. 

{(1) Feat V Fowler (1886). 55 L, J. (q. b.) 271, where the registration of the 
Bocioty was authorised by the Treasury under tho corresponding section (8 (5)) 
of the Friendly Societies Act, 1875 (?8 & 39 Vict. c. 60) ' 

(e) Seep. 124, ante. 

,(/) Treasury Eegulations, 1897 (3) (Statutory Rules and Orders Revised. 
Vol. V , Friendly Society, p, 1). • 

(</) Friendly Societies ‘Act, 1896 (59 & 60 Viet, c 25), s. 15, Sched. J. (9). 
Members may bo restrained by injunction from an illegal division of the funds 
of a society {Scott v. Feel (1895), Diprose and Gammon, 277). As to trustees’ 
liability for such illegal division, see (hr v James (1882), Di])rose and Gammon 
282 ; and p. 145, post. As to slate clubs, see p. 121, a?it€. * 

{h) hbioTullv Societies Act, 1896 (59 & 60 Vict. c. 25), s. 8 (1) (proviso) • ibid 
» 41 : Priondl V ^cietios Act. 1908 (8 Edw. 7, c. 32). s. 3. It is to l.e observed 
that by s. 3 of tho Act of 1908, £300 is eubstitiited for £200 in a. 41 of the Act 

state that tho same substitution is to apply in 
a. 8 (1; 'f) of the Act of 1896, Where a scheme, certified under the Workmen’s 
Compensation Acta, 1897 (60 & 61 Vict. o. 37) or 1906(6 Edw. 7, c. 68), provides 
for payment of compensation by a friendly society, the rule set out in the text 

scheme (Workmen’s Compensation Act, 1897 
Workmen’s Ooinpenaafion Act, 1906 
(6 Ldw. 0. o8), 8ched. 1. (21)). Societies which elTect policies of assurance 
jjayable at death exceeding tho sum of £1,000 are subject to the Friendly 
Sooieties i)isc,harg 0 Act, 1854 (17 & 18 Vict. c. 66). Such societies ceased to 
be fnenddy societies from and after the passing of that Act (1854) (see did., 

e. 1), and, tnereforo, they do not come within the scope of this article' see 
title 1 uran tt Ais rcTR ^ , ovw 

* u) Eriendly Societies Aet. 1»9G (69 & 60 Vict. c. 26), s. 9 (1). 
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distinct provision for meeting all claims upon the society before the 2 . 

division takes place {k). • Different 

Classes of 

Sub-Sect. 3. — Unregistered Societies. Friendly 

236 . The status of unregistered friendly societies is doubtful (Z), Societies, 
though they are recognised to some extent by the Act of 1B9G i/a). wheth^ 

Thus an unregistered friendly society, unless formed Ijefore iiiegalunder 
2nd November, 1862 («), may be illegal for lack of legistration as 
a company (o). Even assuming an unregistered friendly society to 
be an illegal association within the moaning of the Uompii'nies 
(Consolidation) Act, 11)08 (j?), such a society can maintain an action Action main- 
for the purpose of recovering tlie money of the members from a 
defaulting treasurer (g) , but not an action in furtherance of the soJicfy. 
objects of the society (r); further, the members of an association 
illegal for want of registration under the same Act {s) may, as joint Propcity of 
owners of property, be entitled to protection under the Larceny 
Act, 1868 (i); and a liond given to the treasurer of an unregistered 
friendly society may be sued upon by him { 71 ). 

237 . An unregistered friendly society resembles a club (a) Not a 

ratlior than a partnership (h). partnership. 


(A') Friendly Bucietieb Act, 181)6 (09 & 60 Yict. c. 25), s. 16 ; see p. 122, ante, 

(/) Clough V. llatchffe (1817), 16 L. J. (on.) 476. 

(m) 69 60 Vict. c. 26, ss. 413, 62 — 66 {Marrs v. Thompson (1902), 86 L. T. 

759, per Channell, J, ; Knowles v. Booth (1883), 32 W, li. 432 ; see also Collect- 
ing Societies and Industrial Assurance Companies Act, 1896 (59 & 60 Vict. c. 26), 
and Assurance Conipfinios Act, 1909 (9 Edw. 7, c. 49), h. 1. 

(7<) The date when the Companies Act, 1862 (25 & 26 Vict. c. 89), came into 
oporufioTi ; see Shaw v. Simmons (1883), 12 U. 13. I). 117. 

(o) Coinpanica (Consolidation) Act, 1908 (8 Edw. 7, 0 . 69), b. 1 (re-enacting 
the Coini)anie8 Act, 1862 (25 & 26 Vict. c. 89), s. 4, under wnich a loan 
society (Shall) v. Benson (1883), 11 Q. B. D. 663, C. A.) and a mutual bonolit 
society (Jmmngs v. Hammond (1882), 9 U-Jb L. 225) wore held illegal associa- 
tions for want of ri'gistiution). Such a society may, hi)wever. come within the 
exception in the Conipamcs (Consolidation) A(‘t, 1908 (8 Edw. 7, 0 . 60), s. 1, 
of a society formed in pursuance another Act of Parliament, namely, tne 
Friendly Societies Act, 1896 (59 & 60 Vict. c. 25), which contemjdatos the 
existence of unregistered fiiendly societies {Marrs v. Thomnsini, supra^ per 
ClTANNELL, J.). An unregistered diNiding society is not illegal {^lle i/fie and All 
Sickness and Accident Assurance ..lai-ocmhon (1909), 25 T. L. 11, 674). As to 
whether the object of a friendly society is the accpimtion of gam, see He 
Padatow Total Loss tiiid Collision Assurance Associatnai (1882), 20 Ch. 1), 137, 
C. A. (mutual marine insurance company); and title Comtajvies, Vol. Y,, 
pp. 39, 45. 

(p) 8 Edw. 7, c. 69. 

Iq) Marrs v. Thompson, supra, per Lord Alvekstonb, C.J., and Darling, J. ; 
compare R. v. Winfer (1878), J)i]»roso and Gammon, 527. As to legal proceed- 
ings by and against societies, see p. 190, post. 

(r) V. Thompson, supra ; Jennings v. Hammond, supra (mutual benefit 

society); Shaw v. Benson, supra (loan society) ; Aberdeen Muster Masons' InMn - 
poratxon. Ltd. v. [1908] S. 0. 669 (title to sue of unregistered incorporated 

society not a trade union). 

(s) 8 Edw. 7, c. 69. 

(t) 31 & 32 Vict. 0 . 116, 8. 1. See R, v. Stainer (1870), L. B. 1 0. 0. li. 230; 
R, V. Tankaid, [1894] 1 (1. 13 548, 0. 0. E. (unregistered trading club of more 
than twenty persons, tioasurer convicted for embezizlement). See also titl© 
Companies, Vol, V., p. 767. 

(u) Ju/nes V. 'W'odllam (1822), 5 B. & Aid. 769. 

fa) See title Clubs, Vol. IV., pp. 406, 420. 

\Jb)^0ldham Our Lady's 6’tc/c and Burial Society v. Taylor (1887), 3 T. L. B 
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SbGT. 2. 
Different 
Classes of 
Fnendly 
Societies. 

Definition. 

DefinitJon of 
“ collector." 


Gciieial 

jirovisions. 


Appliculion 
of Fiieiiilly 
Societies Act, 
1890. 


Noticca. 


Sub-Sect. 4. — Collecting Societies. 

' 238 . A collecting society is a friendly society which receives 
contril)utions from its members by means of collectors at a greater 
difilance than ten miles, measured in a straight line in a horizontal 
plane (r), from its registered otlice (c/)- 

239 . The expression “collector” includes every paid officer, 
agent, or person, however remunerated, who, by himself or 
by any deputy, colh^cts contributions for a collecting society or 
holds any interest in a collecting book, Itut does not include (1) the 
secretaiy or other officer of a branch of a society who receives con- 
tributions on behalf of the society or of any other branch ; or (2) any 
officer ai)pointed to sii]>erintend and receive moneys from collectors 
within a specified area, not being himself a collector ; or (3) any 
airent appointed and remunerated by members, and not under the 
control of the society or of any officer thereof (c). 

All collecting societies, whether registered or unregistered, are 
subject to the jirovisions of the Collecting Societies and Industrial 
Assurance Companies Act, 189G {/), excej^t, so far as regards the 
])rovihious of the Act which are required to be set out in the rules, 
those registered societies which have been specially exempted by the 
registrar (</). 

in add ii ion to the provisions required to be set out in the 
rules, it is ])rovided that the sections of the Friendly Societies 
Act, IBDG (/O, relating to the appointment of inspectors, the calling 
of spedal meetings, and dissolution shall apply to collecting 
societies, and in the case of a society with branches, shall so 
ap])Iy without the consent of the central body (i). There are also 
certain provisions as to offences fj). Notices requiied to be served 
on any person must be in writing, and delivered or sent by post, 

472, 0 A. (tliougli foiinorly it was ^othoi wised ; Beaumont v. Meredith (1814), 3 
Ves. & P*. 180; Silver v. Bxuua^ (1830), 6 Ping. (n. c.) 180 (mutual bonrfit 
8(jcictv); Lloyd y. Loaring (1S02), G Vos. 773 (Fr('Oniason&’ lodge). As to the 
dftiiihi'jn of a juirtnoi^hip, aoo title? 

(f) Jiit(T{)ietati(>u Act, 1880 (.12 & 53 Viet. c. G3), B. 34. 

{d) (,’()lIo<*tiiig SiK'ieti**s and Induptrial Aasuranco Companies Act, 1890 
(59 A' GO'Vict. c. 20), H, 1. 

(d Ihid., H. 17 (1); tee Jotjee y. Noithumherland Miners' Fricndlu Socidy 
(ISHS), 4 T.L. P. 5-5. 

(/’) Colks'tnig and liiduht rial Assurance Coinpaiiit s Act, 1896 (59 & 60 

Vifi 0 26), H. •!. Pegi.-torod collecting societies, as friendly Rocicties, aioiiho 
Bubjeetto tlicproviMonsof tlie Fiiondly Societies Act, 1896 (59 & GO Vnt c. 2.j). 

('/) C'ojici'liJig tSucioties aii<l Industrial Assurance Oompanios Act, 1896 (59 & 
60 Vict c. 2o), s. 11. Beet/oyrr v. Noi thu mherland Miners Friendly Socidy^ supra. 
Ak to tile jirovisions required to be in the rules, see p. 139, post. So loiig as an 
eAeui]»tkiii IB in birco the society is subject to all the jiiovisioiis of the Friendly 
So( leties Act, 1S9() (59 A 60 Viet. c. 25), as if it wore a fiiondly society not re- 
ci'fving contrihiitions h\ im-ans of collectors at a greater distance than ton miles 
Iroin the rogisteied oinco (Collecting Societies and Induatrial Assuiaiico (Joni- 
panies Act, 1896 (59 A' (>() Vhet. c. 26), s. 11 (3)). An exenqition may bo revoked, 
but notice of Tovf'catiun mu^t bo given by advciiisement in the London Gazette 
and a local iK‘Wsp!»]n*r, and by legistored letter to the society [ihid.^ s, 11 (2)). 

[h) 59 & 60 Viet. c. 25, ss. 76, 78 — 83. See theae sections referred to pp. 159, 
17 1 et seq.y 197 et sup, jmt. 

(i) Collecting Societies and Industrial Assurance Companies Act, 1896 (59 & 

60 Vk t. c. 26), a. 12. • 

^ l) (\)llecting SocioUoR and Industrial Assurance Companies Act, 1896 (59 & 
60 Viet 0 . 26), ss. 14, 15 ; see p. 188, post. 
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or, in case of a notice of default, left at his last Irnowii place of 2 . 

abode ( A:). . Different 

An unregistered collecting society is sul)]ect to the provisions Classes of 
of the Assurance Companies Act, lliOl) (/), unless exem])tod by the 
Board of Trade under that Act. So cieti es. 

240. Amongst the pin poses for which a collecting society may Provisions as 
issue policies of assurance are included insuring niunoy to he paid assurance^ 
for the funeral expenses of a parent, grandparent, grandchild, 
brother, or sister (;//). » 

No policy elTected with such a society before tlie d;Lte(/o of the 
passing of the Assurance Companies Act, 190h, is void by reasnn 
only that (1) the person elfecting the polic}^ lia*! not at the lime au 
insurable interest in the life of the person assured ; or (2) the name 
of the person intoivstod or for whose heneiit the policy was effected 
was not inserted in the policy; or (3) the insurance was not one 
authorised by the Acts relating to friendly societies where the policy 
was clfected by or on account of a pers^m who had at the time a 
hotiii fide expectation that he would incur expenses in connection 
with the death or funeral of the assured, and whore the sum assured 
is not unreasonable for the purpose of covering those expenses. 

Any such policy enures for the heneiit of tiie person for whoso 
benefit it was effected or his assigns (o). 

A collecting society which, since the passing of the Assurance 
Companies Act, 1909, issues policies of iiisurauce which are not 
within its legal powers is deemed to liaveinade default in com])lying 
with the requirements of that Act, and the provisions of that Act as 
to default (p) apply (q). 


Part II. — Registration. 

Sect. 1 . — The llcgistnj. 

m 

241. The Chief Eegistrar of Friendly Societies and one or more Tho Contral 
assistant registrars constitute the Central Ollice of the lio.gistry of 
Friendly Societies for England (r). These oificials are appointed 
by and hold office during the pleasure of tho Treasury (s), tho 

(A) (.-ellectiiig Societies and ludubtiLil Assurance Companies Act, 1SU6 

(,V.) iS: (10 Viet. c. 20), s. 1(3. 

(/) 0 Eilw. 7, c. 40, SH. 1, oJ. 

(m) Ihid,^ a. 30 (1). 
in) 3rd Deconibor, 1909. 
m) Ibid., B. 30 (2). 

( Ibid., B. 2 1. 

(</) Ibid,, s. 30 (3). See title Companies, Vol. V., p, 626. * 

(r) Friendly Societies Act, 1696 (09 & GO Viet. c. 2o), a. 1 (1). Tlio Ociitial 
Office for England is at 26, Abingdon Street, London, S.W. Theie are now two 
assistant registrars (Treasury itegulationa, 1897 (2) ). As to the functions of 
assistant registrars, geiiorally, see Friendly Societies Act, 1896 (59 & 00 Viet, 
c. 25), 9. 3, and as to the salaries and expenses of the Chief Registrar and .issistaiix 
registrais and of the offices, suo ibid., b. o. In England the exiursMon “the 
registrar ” is equivalent to the expicssion “ the Central Office ; see ibid., a. 106, 

( 5 ) Fi'icndly Societies Act, 1696 (59 & 60 Viet, c, 25), s. 1 (3). As to the 
Trcasuiy, see title Constitutional Law, Vol. VII., pp. 100 et seq. * 

H.L. — XV. 


li 
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Cliief Registrar being a barrister of not less than twelve 3’oar8‘ 
staiiiliug, and one at least of the assistant registrars for England 
being a barrister or solicitor of not less than seven years’ 
standing ((). 

242. Ill the case of friendly societies or branches, ref^dstered or 
about to bo registered, the functions of the registrar, some of 
which are specifically those of Iho Cbiet liogistrar, include 
acknowledgments of registry («), the registry of rules and of 
alteiations of rules (a), and the a]>|)rov*al of cliaiiges of name(/>). 
The registrar also piesciibes the form of, and I'cceives, tlie 
annual accounts and statcmenls (<). .In certain circiiinslancos ho 
investigates the allairs of and dissolvos societies, and suspends 
and cancels registry (d), decides disputes (c), and approves the 
conversion of a society into a branch (/). He is, moreover, 
charged with the duty of lading before l^arlianient an annual 
report of tlie accounts of all registered societies and branches, and 
of tlie proceedings of tho registry Q/), 

243. At tho Central Oilii*© are deposited all the documents 
recording the cliiof events in tho histones of registered societies 
and branches, nanudy, amendments of rules (It), notices of changes 
of oftiee(0, appointments of new trustees (A), annual returns and 
(juinquennial valuations (/), certain special resolutions (/a), and 
instninionts of dissolution (r?). These are rogislered tluTo with the 
rules of tlie societies respectively concerned, and any observations 
of the registiar (rO- 

J)ociJiiients lequiring authentication by tho Central UJlice are 
authenticated by itsstal (/>). l)ocumenis hearing the seal or stamp 
of the (^eiitial Office are to ho re(*eived in evidence vidiout fuither 
proof, and docuiiK'nis purporting to be signed by the Chief Kegisirar 
or any assistant registrar or ant inspector or jiuhlic auditor or valuer 
under tlie Act of IShO are, in tlie absence of evidence totli(! contrary, 
to bo received in evidence without proof of the signaiui e (</). 

(l) Piit,-Ti(lly Socic-tios Act, 1890 (59 & 00 Yict. c. 20), s 1 (‘1), 

(m) Jhtii., i-a. 11, 18, 19; w*e ]>p. 101 — jtosf. 

(ft) / hid.f es. 9 (2), 13 (2), 17 ; si'O pp. 138— Ml, jujsf. 

(0) [hui.f P 69 , Hce p. \ ‘65 1 post 

fed Ihul.y 8., 2 (2) ; SCO p. 173, 7^0, sf. 

(fjfj I hid., Sri. 70-83; 8eo pp. 17-1, 201, 203 

i e) /hid., 8. 08: SCO p. 183, post, 

/) Jbid.,s. 73, scop. 19o,po8t. 

{(/) I hid., 8. 0. 

(A) Ibid., ss. 13 (1), 19. 

(i) Ibid ,8 21 (1') ; boc p. 136, post 
'A’) / huL, H. 25 (3); k;u p. 114, 7^0*;^ 

(/) Hs. 27, 28 ; Rt'o pp. 171, 173, post. 

(vi) /hid., B 75 ; SCO p. 100, poet. 
fn) Ibid., 8 79 (5); bee p. 198,7^o«i. 
fft) Ibid , 8. 7 ; soe note (r), p. 129, ante. 

(p) Troaeury l^cgulations, 1897 (1) (Statutory Eiilcfl and Orders Rovisod, 
Vol. V., Friendly Society, p. 1). 

(y) Friendly Societies Act, 1896 (59 & 60 Viet, c, 25), e. 100. As to tho 
recital in a magistrate’s order being ovidqncc*, see E. v Qtl/cee (1828), b B. & C. 
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Sect. 2. — Conditions of Betjufrathm. 

244. A Bocloty cannot be registered (r) unlry,a it consists ot 
ati least seven persons (s), 

245. An application to the registrar to register a society must 
Ije signed by seven meiubers and the secretary (who need not be a 
meml)er of the society), and sent to the Central Olllce witli two 
printed copies of the rules and a list of the names of tlie secretary 
and of every trustee or otjier oflicer intended to autboiiscd to 
sue or be sued on behalf of the society (t). 

In the case of a society assuring an annuity certain in amnuui, 
whether to nuunbors or others, the tables of contriljutions for the 
assurance certified by the actuary to the National J)o))t Commis- 
sioners, or l)y some actuary of at least five years’ standing approved 
by the Treasin y, must also lie sent to \\m registrar witli the applica- 
tion for registry {n). Put this rule does not apply to a friendly 
society wheie a scheme is ccndilied under the Workmen’s Compensa- 
tion Acts, 181)7 or 190(), providing for payment of compensation by 
such soci(‘ty (w). 

246. The registrar, if satisfied that a society or a branch (a) 
has complied with Iho statutory jn’o visions as to registry, issm^s 


(r) Nu fee ia pnyahle on the registration of any friendly, bonovolent, or 
cattle iiiKiiranoo society, or workiny; inoii’a chib, or ol‘ any ainciuluient ot tbo 
ruloa thereof (Friendly Sociotios Act, 181)0 (09 A. GO Vict. c. ^0), s. 96 (2)). A 
of £], payable in advance, must bo paid for the acknowledgment of registry 
of a specially authorised society (Friendly Societies Act, 1896 (09 & 60 Vict. 
c. 2o), R. 90 (i) ; Treasury llegulations, 1897 (70) ) ; as to such sociotios, see p. 120, 
ante, F’ees received hy any logistrar under the Friendly Sooi(‘ties Act, 1890 
(59 & 00 Vict. c. 25), n^o to bo paid into tbo Exchequer (b. 96 (0) \ but no foe is 
payable wlicro tlio society is a socnity registeied, or to be registered, under tho 
special aiitlioritv of lOtli Afay, 1S70, or of 50rd April, 1908, and where it has iii 
its rules provisions (1) that no part of its funds shall be divided by way of 
profit, bonus, dividend, oi ol-hci wise^mong its moinbeis, and (2) tliatall nion&y 
lent to niembeiB sliull lie ajqiliod to such purpone as tlie society or its com- 
iiiitU^o of management niuj^' approve (Troimury Eogulations, 1903 (70a); 
Societies’ J’uriowing Powers Act, 1898 (01 & 02 Vict. c. 15), s. 2). •As to tho 
aboYO-mentioned s])»'eial aulbontiea, see note {h), p. 125, ante. 

(fl) Friendly Societies Act, 1890 ^^59 & 00 Vict, c. 25), s. 9 (1). Pegi.'stratioii 
under the Act is voluntary. As to tlie light of a majority of the moiubers of an 
unregistered society to compel regisl ration, see Oldham Our J^ady 8 Stch and 
Burial Society v. Taylor 3 T, L. E, 472, C, A.; M' Kenny v. Barnalcy 

Curpcyratiou (IStM), 10 T. E, E. 538, L\ A. As to membei^lnp, see p. 147, post, 
(t) Friendly So<'i*‘lies Act, 1890 (59 & 00 Vict. c. 25), s. 9 (2); Treasury 
Eogulations, 1897 (3), Form A ; Encyclopoodia of Forms and Piocedents, Vol. YL, 
p. 20 (fnrni of application for regit^lry by a friendly or cattle insurance society) ; 
thid., p. 24 (form of application for registry by a benevolent society, woikuig 
men’s club, oi s]MM’ially authorised society); ihid., p. 20 (form of applications by 
a soc'-’ety to the Trea-suiy for a special autluaity). As to the appointment of 
trustees to sue or bo sued, see also the Fiiendly Societies Act, 1896 (59 A 60 
Vict. 0 . 25), Hs. 25, 91, and p. 144, post. 

(?/) Friendly Sochd-ics Act, 18t)6 (59 & 00 Yict, c, 25), 8, 16. 

'tr) Workmen’s Compensation Act, 1807 (60 & 61 Vict. c. 37), Schod. I. (15); 
W rknien’s Compensation Act, 1900 (0 Fldw. 7, c, 58), Sched. I., 21. As to the 

effect of such fi Bcheme, see JJornv. ' Commissionds)^ [1911] 

1 K. 11..24, 0. A. 

(a) For meaning of “ branch,” see note (o), p, 133, j'ost. 
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an acknowledgment (?j) specifying the designation and classifica- 
tion (< ) of the society or branch (</). The acknowledgment is conclu- 
sive evidence of due registration, unless the registry of Ihesociety or 
branch has been suspended or cancelled (e), but is not conclusive 
evidence of the legality of the rules of a society (/). Frool of 
registry of a branch does not prevent evidence being adduced of its 
secession from the society (^). 

Where the society is a specially authorised society, to wliich only 
certain specified provisions of the Act af 189(5 are to be extended, 
such specification must be inserted in the acknowledgment of 
registry (7i). 

247 . If the Central Oflice refuses to register a society or a 
branch, an apjieal lies, proliably by way of mandamus, to the 
High Court (i), 

248 . A society carrying on or intending to carry on business in 
more than one ])art of the United Kingdom must Ije registered in 
the 2)ai*t in wdiicli ils registered oilico is situate; but the rules 
and registered amendments of rules of such society must bo 
recorded by the registrars of tbo other parts, and copies must bo 
sent to them for that purpose (4). 

Until the rules are recorded, the society is not entitled to any of 
the statutory privileges in the ]>art of the United Kingdom in 
which the rules have not been recorded, and until the amendments 
of rules are recorded they have no ellect in that part(/). 

249 . The working men’s clubs, w’hich are registered under the 
Friendly Societies Acts, and which occu^iy premises habitually used 

(1) Frioiully Societies Act, 1S96 (59 & 00 Yict c. 25), pa. 11, 10. For forma 
of acknowledgment, eee Friendly Soi'iotiea Act, 1S9(> (oO & GO Viet. c. 25), 
Sthed. II., Tart 1. ; and of spooially authorisf'd societies, sen Troasiiiy 
rtogulationfl, 1897 (4),Foim A 2. 

,(c) Frioiully Societies Act, 1896 (59 & CO Yict. c 25), s. 8 ; and]). 12,'J, ajiie, 

b/) / buLj sa 11, 19. • 

uj) Hid.; k V. Aei/; (1885), Diproso and (Jiininum, 242 ; BOO fW’s (1867), 
2 Oh. App. 671; ke Ovtrend^ Gurnty d" 67>., OaLes v. Tunjmnul and 
Ptek V. Panie (1867), L, ll 2 11. L 625, 351; Parr v. (1861), 29 Bcav. 
5S9 , Uvdijea v. Wale (1S53), 2 W. IL 65; Mi Glade v. Royal L())ithm Mutual 
Insuiance i^ocicty. Ltd , [1910] 2 Ch. 169, C. A 

(y) J)av}e V Cnliutou Prtendly Saacty (1870), 8 Sc. L. R. 100. Under Iho 
old law the cer'^ificato of the logistrar was not coiu'liibivo as to the legality of a 
society or its rules (R. v. Davis (1866), 14 W. E 32t)) ; see further, p. 142, post. 

(//) Wt/kinson v. Jaqqer (1887), 20 (i. B. 1). 423. 

(//) Fiiendly Societies Act, 1896 (59 & 60 Yict. c. 25), es. 8, 9; Treasury 
Eeguhitions, 1897 (3). The aoknowledginont of registry of a specially autho- 
rised Hr»cioty is in Treasury Eegulatiune, 1S97 (4), Form A 2. As to tho loo 
pavfdde, see note (r), ]>. 1.31, aide. 

IV) Friendly Societu^s Act, 1896 (59 & 60 Yict. o, 25), ss. 12, 19 (b). See 
%bid. f<ir appeals in cases of refusals to register by the assistant registrars of 
Scotland or Jreland. As to mandamus, generally, see title Crown Practice, 
Vnl. X., p. 7. 

{k) Fnendly SnrieVio^ Act, 1896 (69 & GO Yict. c. 25), s. 14 (1). For form of 
application to record ruios of a society registered in another country, see 
Treasury Eeguiations, 1S!)7 (8), Form' E, and for form of application to 
record amendment of rules alieady recorded, see Treasury Regulations, 1897 (8). 
Foi'iuF. 

* v') Fiiendly Soeietiei Aet. 1N9G (59 & 60 Viet. c. 26), s. M (2). 
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for tlie purposes of a club, and in which any intoxicating liquor ie 
supplied to members or their guests, must l)e rogiatored also under 
the Licensing (Consolidation) Act, 1910 (m)- 
A society is not incori)orated by being regisLoreJ under the 
Friendly Societies Acts (/i). 


Sect. 2. 
Conditions 
of Regis- 
tration. 


Sect. 3. — Societies ivith Branches. 

250. Where it is desired to register a society possessing l)rancliea, Registry of 
the society and branches may be ri'gistered simultaneously, or, ^‘‘cietiea with 
it seems, the society may 1)G registered first and tlie bL’anclios 
afterwards. 

A})plications for the simultaneous registration of a society and its Apphcai ions. 
branches (o) must be accompanied by (i)a list of tlie tranches and 
notice of the place W’bere the registered office of each branch is 
situated (?)) ; and (12) if any branch is to have trustees or officers 
authorised to sue and ho sued on its behalf, other than the trustees 
or oflicers authorised to sue and be sued on behalf of the society, a 
list of the names of all such officers or trustees, distinguisliing 
the branches for which they are authorised to sue and he sued {q) ; 
and (3) if the rules of all tlie branches are, or are intended to bo 
identical, a statement to that eflect and copi(‘S of those rules (r) 
and (4) if the branch rules are not, or aro not intended to be^ 
identical, a statement to that effect and copies of all branch 
rules {s). 

If an unregistered R0ci(4y with branches decides by a majority 
vote to register itself, it is not open for tlie minority to secede and 
establish a new society (t). By registration a branch becomes part 
of tlie registered society (u). 

A society which has a fund, under the control of a central body, conimi fund, 
to which every liraiich is bound to contribute, may be registered as 
a single society, A society of this kind, which has branches in 

{rji) 10 I'aIw. 7 & 1 Ooo .i, c. 21, 8. 91 (1) ; sco titles Ouuis, Yol. lY., np. 4ol 
Intoxicating Liquoiis There is no pnAisnm l>y whicJi the stuldng^ 
off the regi^tor, nndei that Act, of a club vacaues registiy under tlit^ Friendly 
Such'tios Acts ; flee Report of Fhnif Eegistiar, 1902, p. o. 

(?7) See title Comtanies, Yol. Y., pp. 67, 62o 

(o) The expression “ branch ” mean a any number of the members of a 
BOCK’ty under tho control of a central body, having a 8(*paiiite fund, administered 
by themflelves or by a committee oi olheerfl appointed by theiriHelves, and bound 
to contribute to a fund unde? the control of a cential body (Frioially Societies 
Act, ISOO (.j 9 & 60 Yi(t. c 2')), a. 106). The term “ lodge ” is generally lined 
to douoto a branch ; otlier expiessions are “ senate,'’ “ Mib-divnsion,” “ court,” 
or “tent.” The terms “di^tiict” and “ giand division” are applied to 
branches of that nature. A lodge may form pait of a district, which is a 
higher sub-division of a union or central body. See fnithor, as to nalurfl of 
branches, F^i'hofitld v. 1 ause (1HH6), 36 AV. K. iiO, n., C. A. 

(p) Fiiendly Societies Act, 1S9G (69 & 60 Yict. c. 26), s. 17 (1) (a). As to the 
necGssitv for overv registered brancli having a registered ollico, see ihid., s. IM. 

((;) /in/., 8. 17(1) fb). 

(r) lhi(L,B, 17(l)(c). 

ffl) Jbid.f B. 17 (1) (d). 

(^) M'Knwy v. BarnshAf Corpaiation (1894), 10 T. L. R. 533, C. A. ; see 
Grand United Order of Oddfellows v. Vdlaye Vride Lodge (1894), Dipiose and 
Gammon, 303. 

(u) WKenny v Barnsley Corporaiimi, supra. 
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more than one part of the United Kingdom, is, so far as registry 
is concerned, subject to the provisions previously stated (a) which 
apply to societies doing business in more than one such part (t). 
Although every branch is bound to contribute to a central fund, 
each must also have a separate fund of its own (c). In any litigation 
which concerns the central fund, the proper parties to sue are the 
trustees of the society in whom the fund is vested (d). 

261 . Notice must be given to the registrar of the establishment 
and locality of a new branch. If the branch is to have separate 
officers or trustees authorised to sue and be sued on its behalf, 
their names must be furnished. A statement is also required whether 
or not the rules of the branch are identical witli those of the other 
branches of the society, and, if not so, a copy of the rules of the 
branch must be sent (e). 

If the rules of a new branch are not identical with those of the 
other branches of the society, the society is not entitled, so far as 
that branch is concerned, to any of the privileges conferred l)y the 
Act of 189G until the branch has l)cen registered in the part of 
the United Kingdom in which the registered office of the branch is 
to be situated (/). 

252 . A registered branch cannot be registered as a separate 
society except on production to the registrar of a certificate (p)^ 
signed by the chief secretary or otlier ])rincipal officer of the 
parent society, that tlie brancli body has wholly seceded or has been 
expelled (//). 

The certificate cannot be withheld if the secession is duly carried 
out according to the rules of the society (i), but may be refused 
if, for example, the resolution to secede is invalid (k). An appeal 
lies to the High Court in case of refusal or omission to grant 
such certificate after three months from the receipt of a written 
request (Z). 

(a) Soo p. 13'2, 

Fn6iJ(ily Societies Act, 1806 (oO A GO Viet. c. 20), s. 17 (2). 

(rj /hid,, 8. 106 (detiuitioii of branch). 

Id) Cnr/iton v. li es< (1S0(;), 12 T. L. 11. 104. 

(c) Friendly Societies Act, 1S9G (09 & GO Vict. c. 20), s l-S (1). Every notice 
of the ostablisljmsnt and apjdication for res-istry of a Inaiicli must he inado on 
a Treasury regulation form, signed by the serrotary and three mernhers of 
tlio branch and countersigned by the seciotary of the society, Treasury 
liegulations, 1897 (10), Fonn Ah. 

(/) Friendly Societies Act, 1896 (09 & 60 Vict. c. 25), s. 18 (2), 

(v) The certificate must he that contained in Treasuiy Fegulutions, 1897 (13), 
Form G ; poo hhioycloprodia of ]<\)rras and Frecedonts, vol VI., pp. 104, 105. 

(A) Friendly Societies Act, 1896 (59 & 60 Vict. c. 25), s. 20 (1). 

(i) Hhejjicld Order of Ptuids Soaeti/ (1892), 56 J. P, 613; Green v. Hendry 
(1890), Tinue, 19th May, per Mathew, J. ; see further, as to secession, 
p, 106, pofli. 

[h) Bolton Dutrict National Independent Order of OddfeUowg v. National 
Ind^endent Order of Oddfellows (1896), Diproso and Oarainon, 65. 

(i) Friendly Societies Act, 1896 (59 & 60 Vict. c. 25), s. 20(2); Qrem v. 
Hendry, supra. 
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Part ill. — Name and Chief Office. 


Sect. 1. — Name of Socictif. 

Sub-Sect. 1 . — Ch'vjuml Name. 

263* The name of the Rociety iimst be set foith in the rules 
which are forwarded to the rofjisirar for registration (wO. On the 
acknowledgment of regisfci’y the society becomes a registered society 
under its registered name (?0. The registrar will reluso registra- 
tion if the name chosen for the societ}^ is identical with thfit in 
which any subsisting (o) society is already registered, or so nearly 
resembles that name as to be likely, or if for any ether reason 
the name chosen is likely, to deceive members of the public as to 
the nature or identity of the society (]>). 

A society may not be registered in the same name a,3 that of an 
existing unregistered society, or in any similar name, if calculated 
to injure the latter society (^). A society so registered might, it 
seems, be restrained from carrjdng on business under a name 
calculated to deceive (r). 

Where two sections of an unregistered society claim registration 
under the same name, and the registrar is not satisfied as to the 
legal status of the applicants, he is justified in refusing registration 
until directed by mandamus to register (s). 

A seceding or expelled branch may not use the name of tlie 
society from which it has socoded or been expelled, or any name 
implying that it still remains a branch (0- 

The last words in the name of any collecting society registered 
since 31st December, 1895, must bo “collecting society” (a). 


Sect. 1. 
Name of 
Society. 


[.imitations 
on choice of 
name. 


Name of 
collecting 
socicl y. 


SxrB-SECT. 2. — Charifje of Name, 


254. A registered society ,may change its name by specfal Mode of 
resolution (b), with the written approval of the registrar, and not 


(m) EriciKlly Societies Act, 1896 (59 iSr 60 Yict. c 25), b. 9 ; >Schod. I. (1). 

(n) Ihid,, s. 11. 

(o) /.c., subsisting at the dato when application is made for registration ; see 
lie Fourth South Mdbuurne liuxlding Society (1883), 9 Victoridif Law Eoports, 
Eq^uity, 54. 

\p) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 10. 

(ly) See Hendriks v. Montajii (1881), 17 Oh. D. 638, 0. A. (conpany regis- 
tration) ; see also title Companies, Vol. V., p. 81. 

(r) See Merchant Banking Co. of London v. Merchants' Joint Stock Bank (1878), 
9 Ch. 1). 560; Manchester Unity Independent Order of Oddfellows v. Canadian 
Order of Oddfellows (1896), Diprose and Gammon, 397. * 

{«) R, V. Friendly Soaeiics [Registrar) (1872k L B. 7 Q. B. 741. 

[t) Friendly Societies Act, 1896 (59 & 60 Yict. c. 25), ss. 21, 84 (d). 

(a) Collecting Societies and Industrial Assurance Companies Act, 1896 
(59 & 60 Yict. c. 26), e. 9. 

(h) For form of special resolution for change of name of society, see Encyclo- 
paedia of Forms and Precedents, Vol. VI., p. 61, As to meaning of “ special 
resolutign,” see Friendly Societies Act, 1896 (69 & 60 Yict, c. 25), s. 74. Until 
a copy of the special resolution is registered, it has no efl'ect [ihid., s. 75). Sqe 
further, as to special resolutions, p. 160, post. 
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otherwise (c). The choice of a new name on altera ion is subject 
Co the same restrictions regarding identity or sim larity with the 
names of snl^sisting societies as the choice of a name on the forma- 
tion of a now society (d). 

An apidication to the registrar for approval of change of name 
must be accompanied by a statutory deedaration (r) l^y an officer of 
the society that the Btatutory provisions with respect to specinl 
resolutions have been complied with (/). 

The change of name does not affect any right or obligation of the 
society or of any momhor. Tiuiding legal proceedings may he con- 
tinued by or against the trustees of the society or any other officer 
vho may sue or he sued on I)chalf of the society, notwithstanding 
the cliange (//). 

finoT. 2. — Office of Society. 

255. Every registered society and branch must have a registered 
office to which all communications and notices may bo addressed (//); 
and the place of the office of the society must he specified in the rules 
of a society (/j. The registered place of business of a branch shall he 
deemed to ho its registered office until notice of change has been 
duly sent (/:). 

256. The place of the office may he changed in manner provided 
by llie rules. Notice of every sin h ehaugo must h('. semt to the 
rcigislrar witiun icmrleen days aftc*r the change (/). Noticio of 
cliange of a hrancli office must he sent to the registrar through 
the ofiiccr appointed fur that jiurjiose by the contra! l)ody (m). 

257. The place of hiisino'^s of a society enrolled or certified 
before 1st January, 1B7(), as statcil in the rules, or in any notice of 
change duly scuit to the registrar, is docuned tlio registered office of 
the society until propci notjcejs received by the registrar (n). 


(r) Fiioiidl}" Snnutios A(t, ISHG (51) A G(^ Vict o 25), s. 6'.) (1). 

iind.j ft U), tjTiil p la,), (U/ff'. 

{'•) Tro.ihiirv ItogulatioTia, IsaT {'S6). For form of a]i])]iciition. see TrodMiry 
ro'gulatioiis, 1S|)7, Foiiu T ; for fomi of btatutory doi'liuatioii, soo tind , Form U ; 
and SCO EncyelopiediJi of Forms and I’rouodoiitb, VoL Y1 , p. (>2. 

{f) Treasury Ue;;ulutions, ISOT (So). As to b]) 0 cial lobolutions soo p. 1(10, 
Tbe foo f(»r re^.Mstiatioii of a s])Ocial resolution is lOs. ; this includes the 
approval of thft nairn* i/lrtstMiry Kegulations, 1807 (70) ). 

(v) Friendly Boc’ctius Aft, 1800 iS: 00 Viet. c. 25), s 69 (2). 

(//) Ihid , h 24 (1). TliJ.s constitutes notice of the situation of the office 
(Treasury Ivegulutions, 1897 (14) \ 

M lyeiully Societies Act, 1896 (59 & GO Vict. c. 25), Scliod. I. (1). 

(/r) Trrasury llc^Milation.s, 1897 (15). 

(/) Friendly Societies Act, 1896 (59 «S: 60 Vict. c. 25), s. 24 (1); Treasury 
ilegulationp, 1897 (M), Foitus II and III). There is no fee for registry of 
notice of cliiingc of olhee, but failure to have a regibtoied office or to notify a 
change is an otl'ciico umb‘r the Friendly Societies Act, 1896 (59 & 00 Vict. 
C. 25), 8. 84. 

fw) Fiiendly v^ociciieH Act, 1890 (59 & 60 Vict. c. 25), b. 24 (2). 

In) Treasury IF'gulalions, 1897 (15). 
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Part IV. — Rules. 

Sect. 1 . — In GencraL 

258. The contract l)eiwoon a society, whether ro^i^.loKul or not, 
and its members is to be found in the rules (o) for tlio tune bce’n^ 
in force (p), having regard to any altei ations duly made ( 7 ^ Wut 
a society may be esto])ped by its conduct from enfoicing the 
contract contained in the ’rules (r). In case of a conihct ])(‘tween 
tile rules of a society and of a branch, the foriiK^-r prevavU'^i. 

The rules of a registered cattle insurance society (f) or liraiicb, 
and of such sjiecially authorised societies or brancht^s as the 
Treasury may deh'rmine, bind the society, its branches, and 
members, and all persons claiming through them, including 
nominees where nomination is allowed (a), to tin' same exUmt as if 
each member had signed and sealed and covenanted to observe 
them, subject to the provisions of the Act of 1890 (a), 

259. Societies and branches registered und(*r tlie Act of 1890 
must supply a coj^y of their rules to any person rerpiiring it, 
at a charge not exceeding Is. a coi^y(/>). Collecting societies 
must deliver to every member or insurer a copy of tlieir rules, with 
a printed policy signed by two of the committee (i*) and the secre- 
tary, and not, more than Id. each may be charged for the rules and 
policy (d). In the case of a family enrolled in one booh or card 
one copy of rules and one family policy are sufiicienl (c). 

260. A rule which gives a general j^ower to tlio commitfeo *^to 
settle and determine any other matter or thing relating to the 
society ” does not authorise the comniitlee to enter into a contract 
in violation of the other rules of the society (f). 

Oi) A.s to rogistiJitioj] of rules, hcm* ])p. l.’?0, lol, a/ite 

( р) 8eo Smifer v. Danes (ISOo), 1.; li 201 (ieKi.''-teml sn(*i»*ty) ; Harris v. 
Viiiffd Kniqdnm Po>>tal ana Ttle(/raph Dance JknevoUnt Donett/ (1889), 

L. T Jo. 272; Ashhif v (hsfin (18S8^, 21 (1 H. T). 401 (uiin'gL'toroil socn'tios) ; 
HTid tlio discs on altoiatiuiis of lulcs, pp. 109 140, jntst ; sou also title PuJJ.DUVO 
Socii'/iins, Vol. Ill,, p aai. As to tho powui of a Rocioty to cuustnie its own 
rules, Roe TJnahiu n y. Ilarnvs (1807), L H. 2 C P 384, 403. As 1. iul(‘s wlmli 
arc ultra nres, eco (\itt v. [1910] A. C. 401 

(ty) As to \vliat altera tiOTiR are binding, Rce p. 110, pu'^t. 

(r) V. Thomas (1892), Dijuoso and Gammon, 210, wIoto a soendy, after 
discovoiing a iniastatoinent aa to tho health of a inouilxT which woulil ha^e 
enabled it to refuse to give snik pay, continued to receive Rubsciiptions fioin siicli 
member. As to estoppel by coiiduof, see title hJsmrrisL, A"ol. Xlll , p. 377. 
s) Loach V. Coley (1907), 122 L. T. Jo 403 
i) As to cattle insurance societies, see p. 123, ante, 
u) Friendly Societies Act, 1S9G (o9 & 00 Vict. c. 2o), s. 100. 

Vi) I6nZ.,8. 31 (1); compare Companies (Consolidation) Act, 1908 (8 Edw* 7, 
c. 09), 8 14, and cases thereunder ; see title CoMTANiES, Yol V., p. 80 

[h) Friendly Societies Act, 1890 (*59 & 60 Vict. c. 20), s. 3S. As to olTonoes in 
regard to supplying copies of rules, see thid., bb. 84, 87 (1). 

(с) For definition of cominittoo,” see ihid , s. 100. 

(a) Collecting Societies and Industrial Assurance CompanioR Ait, 1896 
(j 9 &*0() Vict. c. 20), s. 2 (1) ; as to form of policy, see title Insviiani’E 
(e) Ihid.y B. 2 (2) ; flee Treamry Regulations, 1897 (74). 

(/) T^jrrell v. ]\kolley (1810), 1 Man. G. 809; Uarner v. Shdla/ (1829), 5 
Ring. 477 ; see Tillotson y. Liver i*Oid luiuna Legal Friendly Son eiy 124 

L. T. Jo. 211. 
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261. Eules which are illegal may prevent a society, some of the 
rules of which are substantially those of a friendly society, from avail- 
ing itself of the advantages of registration as a friendly society (g). 

Dealings with the funds of a society in accordance with improvi- 
dent rules znay be restrained by injunction (h). 

262. The rules of societies and branches registered, enrolled, or 
certiliod under former Acts are valid where not contrary to any 
express provision of the Act of 189G, hut alteration or rescission of 
the rules must he elleclcd according to that Act (i). 

Sect. 2 . — Contents of linlcs. 

263. Tlio rules sent to the rcf^istnir with the ai^plication for 
registry of a society must comjily with the statutory provisions 
acconling to the class in wliich the society is to be registered (j). 

Thus the rules of a society registered under the Act of 1896 (/c) 
must set forth the name, place of office, and ol)joct8 (Z) of the 
society ; tlio purposes for which the funds aio to be applicable ; the 
terms of admission of memliers; the conditions under which a 
member is entitled to a benefit ; the fines (m) and forfeitures to ho 
imposed on any moniher; the consequences of non-pavment of any 
subscription or fine (a) ; and must provide for the mode of holding 
meetings and riglit of voting, and the manner of mating, altering, 
and rescinding rules; the manner of apixnnting and removing a 
committee of manngoment (by whatever name), a treasurer, and 
oilier oilicers and trustees, and, in the case of a society with 
liranehos, the composition and powers of the central body, and the 
conditions under wiiich a branch may secede from the society ; for 
the investment of funds, keeping accounts, and an audit at least 
once a .year ; annual returns to the registrar of tlie receipts, funds, 
effects, and expenditure, and number of members of the society; the 
inspection of the books of i]i«* society by every person having an 
interest in the funds of the society ; the manner in which dis- 
jnites are to be settled ; a provision, in tlie case of a dividing society, 

(</) Oid V. Rolmm (1890), 59 L. J. (at. o.) 41 ; seo llnrnhy v. Vlose (1867), 
L K. 2 Qj R. 153; Farrer v. Close (1869), L. 1^ 4 Q. B. 602 ; Duke v. Littlehoy 
(1S80), 49 L. J. (cii ) 802, where mlos were held te be illegal as in restraint of 
trade ; see also title TiiADE ANi) Tuade Unions. 

(/t) Reeve v. Farkim (1820), 2 Jac, & W. J390, whom a society was paying 
annuities in accordance with rules founded on erronof>UK principles ; see Fear re 
V. Piper (1809), 17 Ves. 1. As to procodiue to obtain injunction, see title 

lN.TtTNCTION 

^) Priendly Sotietios Act, 1896 (59 & 60 Viet. c. 25), a. 101 (1). 

j) Ibid., B. 9 (6). M(Kiol rules, the ub© of which is optional, are obtainable 
from the Central Office. For forms of rules, see Encyclopaedia of Forms 
and Frocc^dents, Vol. VI., p 27 (rules of a friendly society), p. 41 (branch), 
p. 45 (l>enevolent society), p. 52 (working men’s club), p. 54 (specially authorised 
society). See, further, as to rules and their amendment, p. 139, post. As to 
classes in which societies may be registered, see p, 123, ante; and as to the status 
of an unregistered society, see pp. 127, 129, ante. 

(k) Friendly SocIeticH Act, 1896 (50 & 60 Viet. c. 25), Sched. I. For forms 
of lilies, s«e Eucych'pyedia of Forms and Frccedents, Vol. VI., pp. 27 — 55. 

(/) As to what those objects may be, see Friendly Societies Act, 1896 (59 & 
60 Viet. 0. 25), s. 8 ; and p. 124, ante. 

{m) An express power to fine in a specified instance, given by a rule, nogatived 
rt^power to fino in other cases {Loach v. Coley (1907), 122 L. T, Jo. 463). 

{nj E.g„ Suspension or expulsion, see Cait v. Tfood, [1910] A. 0. 404, 406. 
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for meeting all claims upon the society existing at the time of 
division before any such division takes place ; provisions in the 
case of friendly and cattle insurance societies for keeping separate 
accounts of all moneys received or paid on account of every 
particular fund or benefit assured for which a separate lable of 
contributions payable shall have been adopted, and for keeping 
separate accounts of the expenses of management, and of all con- 
tributions on account thereof; a provision for valuation once at 
least in every five years of tlie assets and liabilities of the society, 
including the estimated risks and contributions (except in the case 
of cattle insurance societies) ; provisions for the voluntary dissolu- 
tion of the society by consent, in a friendly society, of noteless than 
five-sixths in value of the members, and of every person for thu 
time being entitled to any benefit from the funds of the society 
unless his claim be first satisfied or adequately provided for, and, 
in a cattle insurance society, by consent of three-fourths in number 
of the members ; and provisions authorising one-fifth ot the total 
number of members, or 100 members in the case of a societj^ of 
1,000 members and not exceeding 10,000, or 500 members in tho 
case of a society of more than 10,000 members, to aj)ply to the Chief 
Registrar for an investigation of the affairs of, or for winding up, 
the society (o). 

If the society intends to avail itself of the statutory powers 
enabling it to hold land (p), make loans to members ((/), accumu- 
late surplus of contributions for members’ use (/), insist on 
security being given by officers (.s), or charge money for recording 
nominations (0, these matters must be provided for in the rules ((/). 

264. The rules of a collecting society must, unless it lias lieen 
exempted, embody certain statutory provisions, including regulations 
for delivery of copies of rules, for giving members notice beforti 
forfeiture, restricting transfers without consent, for the holding of 
general meetings, for the inspection and delivery of balance sheets 
and annual returns, the settlfiment of disputes, the disabilities of 
collectors, and as to the name of the society (6). 

Sect. 3 . — AUoafion of Rules, 

265. A society on its formation can, and usually does, provide 
for tho alteration of its rules (c), and no society, may now be 

(o) Fiiemlly Societies Act, 1896 (59 & 60 Yict. c. 25), Schocl. I. 

(jr)) IhuLf 8. 47. 

Iq) Ibid., a. 46. 

f?*) Ibtd,, s. 42. 

(a) Ibid,, 8. 54. 

(/) Treasury Regulations, 1897 (25). 

(a) Treasury Regulations, 1897 (3), Form A, note. 

(5) Collecting Societies and Industrial Assmance Companies Act, 1896 
(69 & 60 Viet. c. 26), s. U) ; see ibid., ss, 1—9. These provisions are referred 
toon pp. 135, 137, ante, and pp. 146, 150, 157, 158, 174. 175, 178, 1S2, post, 
respectively. As to exemptions, see p. 128, ante. 

(c) The usual provision is that new rules, amendments, alterations etc. can 
only be made with the consent of a majority of the members present at a 
general meeting specially called for that purpose ; see Encyclopaedia of Foims 
and Precedents, Vol. VI., pp. 31, 47. For form of notice of general meeflug 
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rc;,;ipfccreci llio rules of which do not contain such provision (</). 
T£ the rules of an unregistered society make no provision for 
alteration, they cannot be altered except by consent of all the 
members, for there is no ex[)ress or implied power under statute to 
alter rules (c) ; but alterations in the rules of a registered society, 
if made in accordance with the rules and duly registered (/), are 
binding upon mombors, including porsons who joined the society 
l)efore such alterations were ma^le, and have not assented to the 
alteration (//), and upon sureties (//)• 

Power to alter rules does not enable a so'ciety to repudiate liability 
to pay an existing debt to a meml)er, where the right t.o be paid 
has already vested, unless the member has contracted that he will 
)je bound by the rules in force for the time being (?-). Where a 
member has contracted to be bound by any future amendment of 
rules, he may be excluded by tuicb amendment from receiving 
further benebts wbidi would have been payable to him if the rule 
had not been amended (j). 

A society established 2)rior to an Act (A) which gave power to 
all existing registered fnendl}^ socieLu^s to alter rules cannot, after 
the repeal of the Act and where the rules theinsolvos contain no such 
power, alter its rules to a member’s disadvantage (/). ’JI10 

an Act does not invalidate rules made under its previsions (m). 

266 . Thitil registered, an amendment of a rule made by a 
registcied sca-iety (a) or branch (o) is not valid. 


foi the pur])(>^o of anion'ling riilas and for fonn.s of varioiiH rosolutionB otfecting 
jBiirh {nn(^n(ljjn‘jits, .sco J0nf\ <:lo]>{cvh,i f)f Foinis and J^iocodonts, Vol. YI , p. .00, 
{(I) Fi loudly fciooiotjos Aot, ISJIO (.jU iJc (U) Viot. c. 2.>), SoIkhI. I. (li). 

('} tSouftr V. Danes (lS0r)\ 1.3 IL *J01 ; Dnurll v. 7’nAtdev Prport of 

Chief hegibtrar, 131. Tlio stat. (IS.3.3) 18 & 19 Vict. c. 1)3, b 27 (which gave 
power to alt'T tuIcb), was ro})oalod in 1875 ; see title Cluls, Vol. IV., p. 112. 

( y ) l^hiendl V SociotioH Art, ISJKJ (5g A GO Viot o. 25), p. 13 (1). 

(f/) Sm/tJi V. [1898J 1 B. 71 ; Dtttvidle v. Dint/ham (l.S7(*), Diproso 

nntj Gamnion, 537 ; J)avia v. Bmi (1881), Diprose and (jfammon, 537; Prinfe 
of ll'a/es Lodiie^ Indejnndeut Order of Oddfllows, KnnjsUm (3/70/ v. Shields 
Jhstrict ludencndetit Order of Oddfelhars^ Kijoisf^io VnUy {OJJhert^) (1883), 
lliprose and (/ainpion, 538 ; (Ddbetlf i v. IVnidf/ar (1898), Jhqioit of Chief IlegU- 
trar, p. 32;* peo, further, title Tk.vde and Tkade Unions. 

(h) Jhrvunf/htnn and Midland Money Si>cie.ty, Ltd. v (1 907), 124 L. T. Jo. 181, 

i t) Souter Y. Danes, stqira ; Smith v. Onlloiray, sajirn. 

j) Stotdee y. Mutual Drondenre Alhauce (1891 \ J>i})ioso aTi<l Gaiinnoii, 195 ; 
Smith y. Gallow^iy, iupra ; compaio /? v AVr/irorAyiSOS), 09 L T. 718 (building 
sociHiy case); Dijr.m v. Thompson (1891), Ilijjroso and Oairinion, -10. 

(A-) Stilt. (1855) 18 <fe 19 Vict. c, 03, s. 27; leijealod by Piieudly Societies 
Act, 1875 (38 A- 39 Vict. c. 00). 

(/) Souter V. />a)7('cf, supra, 

{m) Smith y. GaUoioay, supra^ whoie a incmhor joiiiod a Bocicty on the 
basift tliat the rulop initrht bo altered, and became entitled to a henofit, the 
Riibst‘quent alteiation of a rule, whereby his peenrity was diminished, was 
hold valid. Ah to the elTert of repeal of statutes, generally, see title Statutes. 

(n) Friendly Societies Act, 1896 (59 GO Vict. o, 25), s. 13 (1). There is 
nothing m this section or in the rest of the Act to render the registrulion of an 
airifmdiuent of rules compulsory. An unregistered amenduient is simply 
lun uforcoablc. The ap]»kration for registration of an amendment must be made 
in the authorised form and he accompanied by a statutory declaration, a printed 
copy of the existing rules, and two copies of the new rules (ilnd ,) ; Treasury 
Regulations, 1897 (6^, (7) ). The registrar may require fair printed oc^nes of 
ainer dinonia for logistration {ihnl. (7)). 

( 0 ) Frier dly Societies Act, 1896 (59 & 60 Vict. c. 25), s. 19. * 
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In iho case of a regiHlorod society, an appointment of now trustors 3- 

in accordance with new and unregistered (ji) rulers is inoperativ^e ((/). Alteration 

A^lJore invalid (r) or unregistered (&*) alieiMtions in rules have of Rules, 
been made tlie old rules remain in force, even though in practice 
abandoned. 

An alteration of rules maybe either partial (/) or complete 0/). rartial 
The registrar has a discretionary power to refuse to register a fiTnemlmciit 
partial amendment of rules and to require a cumpleto aniciid- 
ment(/>). An appeal to • the High Court lies from a refusal to 
register an amendment of a rule (c*). 

267. The registrar must issue to the society an acknovledgnuuit Arknowlcdg- 
of registry of an amended rule, or liranch rule, on being satisiicd oi 
that the amendment is not contrary to tlie provisiems of the Act of LmcLldmeut. 
1896(</). The acknowledgment by the registrar is conclusive 
evidence of due registration (c), and is also comilusive that the 
nece.-sary preliminaiy steps have been taken to make tlie alteu'atioii 

( 7 >) liules were nut valid inider the funner Acts iinfil coiifiiiiied by justices 
(slat. (1703) 33 tb'n. 3, c ut), s. 3 ; slat. (IS120) 10 (Jeo 4, c. 50, s. 7) ; or 
ccrtiOod by IIvh rcgist.jai (slat. (1855) 18 ct 10 Viut. c. 03, s. 27) ; scMi Dewhurat v. 

CVar/ns’un (1851), 3 JJ. Sc 11 101 

(</) Jiaitey v. Toinnoin (]S11\ 4 Camp 6. 

(r) //. V. (\>ifnn (1850), 15 B. 509 (^altorations by consent, without statutory 
foimalita‘8, and nut enrolled). 

(s) lie Meredith ami WhittiiHjliain 1 0. 13. (n. s.) 210, but S'*o It. v. 

Cixlolphin {Lord) (1838), 8 Ad. & Bl. 338, wlioio it was coiisidoi(‘(l doubtful 
whether old rule's abandoned for thirt}' w(‘ro still oiifoi ceable, anil ICr 
]>arte Nornt>h (1821), Jac. 102, w'hcro a society which no longer acted u])ou its 
registiuod lules was lield to be di'^^^(»lve{i. 

(/) 'Lheasiny llegnlalions, 1897 (5) (a). For forms of application to register a 
paitial aincndincnt and oi acc^ompanving declaration, sco Kneyclop'.cdv.i of 
Forms and l’i(‘ci‘dciits, VoL Y1 , ]ip. 57, 59. These foiins, which are statu- 
tory (Treasury Hegxilations, 1897, B and (’), must b(3 acc,f)inpauied by a 

printed copy of the existing lules, inaiked to show where the sdteiations occur 
and what they are, and b}’’ copies of the new or amended rules signed by thr^^o 
members and the secretary (TreasuiY Kegiilatioiis, 1897 (0) (a), (b)). 

(o) Trcasuiy Begiilntions, 1897 (5) (b). For forms of apidiealioii to legisler a 
complete amondmeiit and of accompanying statutory declaration, see Eiicj'clo- 
])tedia of Forms and Frecodents, Vol. VL, pp. 68, 59. These foimS must bo 
uccompaiued by a printed copy of the existing rules and copies of the new rules, 
signed by thico moinbois and thu seerotary (Treaaiiiy Regulations, 1897 (7)). 

All aj)i)]iciLtion to legi^ter an amendimmt cd branch rules must be made in 
Form Bb or in Fuim J >b (Tieusury Regulation*, 1897 (11) ), af% the case may 
require, and may be made by an officei of the society, in which case tho 
statutuiy declaration in support theicoi (From Gb) mu'^t bo made by tbo 
secic'tary of the brancli ; or tho application must be nmdo by the seciotary of 
tho liranch, in which case the statutory declaration (Form Cb) must bo niado 
by an otHcer of the society. Instead of a statutoiy declaration in Form Cb, 
tho Chief Ri^gistrar or other registrar may require and receive information in 
Form Cbl (Treasury riOgulatiuns, 1897 (75) ). * 

(5) Treasury Regulations, 1897 (7). 

(c) Fiicudly Societies Act, 1896 (59 & 60 Vict. c. 25), ss. 12 (1), 13 (3) ; and 
see It. V. Brabrook (1893), 69 L. T. 718. The proper remedy seems to bo by 
mandamus. As to mandamus, generally, see title Crown Practice, Vol. X., 
p. 77. 

(d) Friendly Societies Act, 1896 (69 & 60 Vict. o. 25), sa. 13 (2). 19; 11. v. 

Brabrook, supra; secus, where the alteiations are illegal {R. v. Tidd Pratt 

(1865), 6.B. & S. 672). 

(p) Friendly Societies Act, 1896 (59 & 60 Vict. c. 25), s. 13 (2). For forms of 
acknowledgment of rogistiy of amendment of rules or branch lulos, see 

Sched. 11.. Part I. 
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liinding on the society and members (/) ; but the fact that amended 
rules have been registered is not conclusive of their legality or 
validity (^). The duly of the registrar is merely to consider 
wliGther the rules or amendments of rules presented for registra- 
tion are in conformity with the Act (//). 

268. Where proceedings are taken for cancelling (i) registry, 
no application or declaration is required for any amendment of 
rules which may become necessary in connection therowitb (/i). 


Part V. — Officers. 

Skot. 1 . — In GeneraL 

269. The business o£ a registered society or branch is managed 
through its oUlcers (/), wdio must, in order properly to comply with 
the Act of include one or more trustees (/a), a secrettary (/?), a 

treasure! (a), and a committee of matiagement ( Oilier oiUcers 
comruonl}" appointed include auditoi s (7), managers (r), persons to 
BUG or 1)0 sued on behalf of a society or l)iancli (s), and medical 
officers, who must ho registered under the Medical Act (t). 

Infants cannot be momi)ers of the committee, trustees, luanagers, 
or treasurers (u), and it is doubtful whetlior a corporation can be an 
officer!/)). 

A collector (c) of a collecting society is incapal)le of holding any 

{/) tj V. NottJminhcrland liniltling Sonefy (ISSO), 122 (i. B. D. STS, 

C. A. ; Bailcj v. Sm tagmouut Dairy Sodtfy, [lUOO] 2 1. K, l‘J3, A., neithiT 
of wlu(h cn^es coricoined friendly eooietivs, but tlio yanio principle nppliod , sto 
also title Building Socib:ties, Vol. Ill , p. SSS, and cases lliero cited. 

(7) Davie V. Colint<m Friendly Society (ISTO), 0 Maeph. (Ot. of Sees.) 96 ; Sonier 
V. i)acies (1805), 15 11, 261 ; coTnp,'iro«/,at//^ v. Bttd (1800), 5 C’h. A])p.4 ; ihh&ine 
V. Amalyainated Society of Railxoay ServanU^ [1009] I Ub. IGlJ; [loio] A. 0. 87. 

•(A) See R, V. Rrahook (1893). 69 L. T 71 S. 

(i) Under Fiiendly Societie.s Act, 1806 *(50 & 60 Yict. c. 25), 8.73. As to 
cancellation, see p. 203, jmst. 

(/r) Tiqiisiif}' ibCgulaiions, 1897 (6), note. 

(/) The expression “officer in the Act of 1896 includes a trustee, treasurer, 
Bf^orotury, member of the committee ()f inamigoment, uiul a ]H‘isoii up]K>intod to 
BiKj or be sued on \)ohalf of a society or branoh , boo k. 106 ; see, also, title 

CuMCANlES, Vol. V , pp. 212, 478. 

(//i) Friendly Societies Act, 1896 (59 & 60 Vict. c. 25), a. 25 (1) , and soo 
p. 144, pofit. 

(n) I btJ., 8. 9 (2) ; and see p. 145, post, 

(o) Ibid , Sched. 1. (-I) ; and boo p. 146, post, 

( p) Ibid, See also definition of “officer,’' e. 106. 

(7) ibid , e. 26 ; and seo p, 146, p(fst. 

ir) I ltd , s. :>6 (2); aiid soo p. 146, 

(s) IhuL^ Sohfd I. (1). 

(i) (bSoSj, 21 & 22 Vicfc. c. 90, 8. 36. As to rogisterod modical practitioners, 
see title Mkdioine AND PHARiiACV ; aa to Iho right of a society to sue its fonnei* 
medical officer for breach of a covenant not to practice in the neighbourhood, 
see Everton y, Lonymore (1899), 15 T. L. R. 356, O. A. 

(a) Friendly Societies Act, 1896 (59 & 60 Vict. c. 25), s. 36 /2). 

J\b) Re West f'f England and South Wales Diatrift Bank, Ex parte SutHinsea 
Friendly Society (18T0), 11 Ch. D. 768, where it was held that an incorporated 
banking coinp.iny could not hold the office of treasurer ; see, fui-tlier, title 
Co! PORATTON.S, Vol. VIIl., p. 358. , 

{<’) For interf)r©tatii>n of expreasion “collectct,” soe Collecting Societies and 
Industrial Afisuraiace Compames Act, 1896 (59 & 60 Vict. c. 26), s. 17 (1), and 
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office therein, except that of superintending collector within ^ i. 

specified area (d). In General. 

270 . The rules of a registered society must provide for the appoint- App<Ji^ient 
ment of a committee of management (by whatever name), a treasurer, of officers, 
trustees, and other officers (e). A list signed by the secretary and 

every trustee and other officer named in it is eviclenco, on registry of 
the society, Lhat the named persons have been duly appointed (/), 

271 . Every officer of a^ registered society or ])ninch having the Socunty.,f 
recei})t or cliarge of money (//) must, if the rules so require, give 

either a bond, with at least one surety (/i), or the security of a 
guarantee society (0» secure the rendering of accounts by, and the 
payment of all sums due from, him(j). Oniissioii to obtain a bond 
IS fatal to the society's ebuTU to payment in priority to other 
creditors on the bankruptcy of an officer (k). 

272 . Every officer of a registered s(icioty or branch having the Ar'oonntsof 
rec(upt or ciuirgo of money must, at the times provided by the rules, 

or upon demand or notice in writing, render an account or pay over 
the moneys and deliver the pro])crly of the society in his hands (/). 

Ill the event of default, the trustees or authorised officers of the 
society or branch may sue on the bond or security given by the 
officer, or a]>jily to the county court (m) or court of summary 

]». rJS, a/f/e, S»>c alho Jo^rr v. Northnmhvrland Miners^ Friendly Society (1888), 

4 T Jj li 62 (caskior a collt'ctor). 

(r/) Oolleutnig Sociotios and Tndiiainal Assunince Oompauios A ofc, 1896 (50 & 60 
A’u'1 . c. 26), s s ( h) ; it is au offonco iindor tho Act if ho holds office Id ( J )(a)). 

(f*) Prif'Tidly Socienos Act, 189(5 (59 & 60 Viet. c. 25), Sclicd. T. (d). See 
hhicyclc)})aodia ol I’ui ms and Procodoiits, Vol. VI., p. 81. As to rules autliorising 
a collector on disniisMil or l<^siL'ntltion to nominato a snecossor, bee Finlay v. 

Ilonal Liver F'liendly Socuty (1961), 89 Sc. L. it. 28 ; lUdlyv. Sadiish Letjal Life 
At^mrance Sonet if (1902), 89 Sc. L. It. 747. 

( /') hkiendly Societies Act, 1896 (59 ’(Sr '#0 Viet, c 25), s. 9 (4). It is conceived 
that Bucli ovidi'iire is lebuttable. As to rebuttal of evidence genoiaily, boo title 
EvinKNOK, Vol. Xlll., p 485. • 

(g) The expression “ odicor in recvsipt or charge of moneys* docs not include 
a fiociety’s banker [He Ilnjford and \Vra(ffjej Kr parte Or ford (1852), 1 De Q. AI. 

& O. 483 ; He ITfsc, Kx parte Whtphain (1814), 8 Mont. 1). & Df^ G. 664), 
or tlcik (hr Thill', Kx parte TUicklaud (1818), Ikick, 214); but it may include 
a colloi^tor (see E/1 wood v. Livcrjmol IV/erja Legal Friendly SociHif [ISSi)), 42 
Tj T. (UG, where tho question was whether the collecting books belonged to 
the collector or to tlm society). 

(A) As to the liability of suc.h sureties, see Madden v. M'Mfillcn (1860), 13 
T. 0 1j. R. 305. 

(i) Societies for guarantooing tho jierforinniico of thoir duties by officors of 
friendly societies are among thobo specially authorised by the Treasury 
(special authority, 81st January, 1878), seo p. 125, ante. Tho society may itself 
guarantee its oflicers (Friendly Societies Act, 1908 (8 Edw. 7, c. 32), s. 1). As 
to how a giirtrantee policy is construed, see Fifth Liverpool Starr- Bowkeii Buil^hig 
Soritiy V. Travellers Accident Insurance Co. (1898), 9 T. L. E. 221. 

(/) Friendly Societies Act, 1896 (59 & 60 Vict. c. 25), s. 64; R. v. Forir.i 
(1897), Eiproso and Gammon, 578 (police court conviction for failure to give 
security). For form of bond, see Friendly Societies Act, 1896 (59 & 60 Vict c. 25), 

6. 98 (4) ; Md.j Sidied. II., Fart III. ; Eiicyclopgedia of Forms and I'lccedonts, 

Vol. VI., p. 78; and generally, us to such security, title Guarantee, pp. 487 
et seq., post. 

[k) John O'Oaunt Lodge of Oddfellows v. (1888), Diprose and Gammon, 

67 (coufity coui’t) ; see /Kirte Aciia (1802), 6 Yes. 802; He Clarke, Ex parie 
Haynes (1844), 8 Mont. IJ. & Do G 608. As to priority, seo p. 102, posA 
fZ) ’Fiddly Societies Act, 1890 (59 & 60 Vict. c. 25), s. 55 (1). 

(m) In the county court such an application must be by action, commenced 
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jiirLsdiction, the order of either court being final and conclusive (ii). 
The jurisdiction of the High Couit also is not excluded (o). 

273. The rules of a registered society must provide for the 
removal of officers (2> ). An officer dismissed by resolution of a 
general meeting of a society^ cannot bo reinstated by mandamus {q). 
A secretary of a friendly society, on receiving notice from a com- 
petent court of bis removal from office, may not part with the books 
in his custody as office-bolder except to the official to wdiom he is 
directed to deliver tliem (/*). Nor may !in officer of a collecting 
society after dismissal give a list of tlu; members to a rival society (.s*)* 

Skct. 2. — Trustees, 

274. Every registered societ}^ and every registered branch must 
have one or more trustees (/), and their appointment and removal 
must be provided for in the rules (a). Such trustees must be 
{i])pointed by a iesoliiticui of a majority of the mombcTS present at 
a goiKTal meeting of the societ}' or branch and entitled by the rules 
to vote(/>). 

Aco]\v of the resolution, signed by ilie trusti'e and flic sccrctarv, 
must lie sent to the icgistrar wuthin fourtetMi days In the case of 
a branch, the copy of the resolution must be sent through an officer 
a])pointed by tbeconiral body (d). Failure to give notice is a statu- 
tory offence (<'), but does not, it seems, invalidate the ap])ointuient(y ). 

Neither the secretary nor treasurer of a registered society or 
branch can be a trustee^ (//). 

275. Unless the rules otherwise pr(;vide, the trustees of a 
registered society or branch are the proper persons to sue or bo 

by plaint and summons in the ordniiirv way fl.'ountv Court Kulos, 

Old. 41, rr. 4 — 10 ; and see title County Coimu’s, VoL YIIL, p. Gol ; Friendly 
Sonetios Act, ISOG (50 60 Vict o. f*- 

(n) 3:h'icii(lly Societies Act, 18UG (09 & GO Vict c. 25). s. 55 (2). Soe First 
E(ij.rihurgh and L(%th 415M f^iarr-lhru'keft Building Focifig v. Mimro (ISSii), 11 
13. (Gt. of Sess.) 5. An otficcr of a friendly society, cntrasled with moneys (»f 
the society jointly with a non-ofliccr inonihor, jirohubly not within the ahove 
FUininary reinody (lie Jlfanor FriaidJg tjtfcntg (18G<S), 1 Hcav. 508, a case decided 
on stat. (1*9G) 38 Geo. 3, c. 51, s. 8). 

(o) See liC Royal Liver Friendly Socitiy (1887), 35 Ch T). 332. As to 

when costs will only be ^ven cm the enunty couit scnlo in a High Court action 
bv a society against a tieasmer and his burety, see huxbury v. Harlow, [19011 
2‘K n. 23, G. A. ./ L j 

(;v) EiiendJy Societies Act, 189G (59 & GO Vict c. 25), s. 9 (;p, Sched. I. (I). 
Soe Tillotsm y. JAver]>ool Vtctona Legal Friendly Society {1001), 121 h. T. Jo. 2J1. 

{g) Evans v. Heart of Oak Benefit Society (18GG), 12 Jnr. (n s ) jG3 ; contra, 
B. V. Hearts of Onl Benefit Socidy [Tuideca) (iHGb), 13 W. ]{. 721. As to 
mill danuis, generally, ^ee title Chown ITtAcriCE, Vol. X , p. 77. 

(f) Glasgow Bhtrut of Ancient Order of Fonders v Staenson (1899), 2 
F. ((A. of Soss.) 14. 

(fl) Liveiyw’d Victoria Legal Friendly Society y. //o»s^»w (1900\3 F.(Gt.of Sess.) 42. 
{t) Prionuly Societies Act, 189G (59 & GO Vid. c. 25), s. 25 (1). 

(a) T hid y s. 9 (3), Sclifd. T. (4). See, e.g., Encyclopaidiu of Forms and 
Precedents, Yol. Y1 . ])p :i2, 47. 

(5) Friendly Societic.s Act, 1896 (59 & GO Vict. c. 25), s. 25 (2). 

(cl f ind., 8. 25 (3) ; Treasury liogulations, 1897 (IG), 1 •’orms I and lb. 
There is no fee for registry. 

(d) Friendly Societies Act, 1896 (59 A' 60 Vict. c. 25), s, 25 (5). 

•(cWW,R. 84. > w 

(/} So«* BecMett v. VriUHts (1S57), 5 W. E. 622. 

(y) Friendly Societies Act, ]S9G (59 & 60 Vict. c. 25), s. 25 (4). 
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sued (/i), and they are liable to be sued for debts incurred by thp 
society before their aj)pointment (i). Tliou^li the trustees are 
nominal plaintiffs, the society is the real litigant, and therefore the 
board of management of tlie society is entitled to dirc'ct any change 
of solicitors (4 j. ‘ 

Other duties of the trustees are to invest tlio funds of tlie 
society (/), liold any land (m) or other property (7z) hiilonging to the 
society, give receipts for money secured by mortgage \o),' disirilmlo 
money payable on deatli of a member intestate (p), ainl apply for 
an order for amalgamation or transfer (( 2 ^). 

_ 276 . The trustees of a registered socu'c'ty or branch are personally 
liable for moneys actually received by them on account of the society 
or branch, hut not for any other doliciency that may occur in the 
funds (?•). They arc liable also for moneys x^aid away or divided by 
them in accordance with a rcsr)lution of the society passed contrary 
to a rulc(.s‘). lint trustees \y1io have signed cheques, acting niinis- 
teiially and iiinLu' the din‘c*tion of the commitk'o of management, 
are not personally r(‘Sp()nsil)le for loss incurred through the mis- 
application by the committee of the moneys so oldained Oo. 
^\lu*re trustc( s, who luive liccn restrained injunction from 
dividing ceitain funds of a society, retire, and now trustees are 
a])pointed, and aie avare of the injunction, the latter are liabh; to 
attachment for contempt of court if they make the forbidd(iii 
division (4). 


Sr.CT. 3. — Secretary and other OJicers* 

277 . The rules of a registered society should provide for the 
appointment and removal of a secretary (c). A secretary is an 
()llicer(d), but he cannot be a trustee (c). 

[h) Frif’iKily Sncioiit^s Act, ISUU ^■'>0 & (>0 Viet. c. 8. 01 (1) Whcn'ji 
Fooioty or lirniich a]>j)uints other oinc<Ts for thi^ purpose, notj(*G of every soch 
app<>inlTue7it iinisl lx* given iii tlio Hainc luaniier us pi ovidcfl for trustees, with 
tho iieevs^'nry iiHuhlieiitionR to ',uit tlio fac’ts (Troiisur> KoguLtUjuns, IHU7 (UU) ]. 
{i) JMctU V. (lSo7), b W. ]i 

(k) iMskrif V. Hiwiz (19()S). 21 T. L. h 490. 

(/) Friendly Socictie,s Act, 1S9G (oU & 60 Yict. c. 2^), s. *li , tee p. 167, 
post. , 

(m) PS. 47, 4S ; pec ]) 169, 

h}) [ hid , p. 49 ; set* p. 169, post. 

(o) Ibid , p. 56 ; seo ]). 166, piist. 

(p) Ibid., B 5S: scop, lb if post. 

((/) Ibid , B. 70 (4); sen p. 192, po^t. 

(r) Ilnd , P. 49 (61. See Ilntt's {Margins) CasCf [1892] 2 Ch. 100, 108. 

(«) Cox V. daiws (1SS2), Dijnopo and Gaiiimon, 282 ; liohnt^s v. Taiflor (I8fi9), 
])i])roRe and Gammon, 285 ; Stott v. luans (1895), JJiprose and Gammon, 560. 
For lofunding, POO p Vn^post. 

(a) Gi'imvs V. Ilarnsou (1859), 26 Beav. 435. In thi8 case the coinmitti c were 
ordered to replace tho money, and tho trustees, though they had only acted 
mini st on ally, weio refusc'd their costs. 

(5) Averp v. Andrews (1882), 51 Ij. J. (ch.) 414 ; see also title Gon^iumi’I of 
Court, attachment and Committal, Vol. YIT, p. 292. 

") Se^ Encyclo])iedia of Form*? and Precedents, Yol. Yf., p, 31. 

7) Friendly Si'cioties Act, 1896 (59 & 60 Vict. c 25), e. 106. • 

c) Jhid.f s. 25 (4). 
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Duties of 
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Auditors. 


Tr(‘asurer. 


roinnntleo of 


Among other duties (/*), a secretary of a registered society, or of 
EL society intending to be registered, must sign an application to 
register the society (gf), copies of any amendment of rules sent to 
the registrar (/i), notice of the establishment and application for 
registry of a branch (t), a certificate of secession of a branch (/c), an 
application to transfer stock ( 1 ), a receipt disclnirging a inorlgago (m), 
and a copy of a special resolution for registry {it), 

278 . The rules of a registered society ^or branch usinlly provide 
for the appointment of two or more auditors (o), whose duty it is to 
examine and verify the annual return (7)). If the rules do not 
provide for the appointment of auditors, the accounts of a registered 
society must bo audiLed by a public auditor (g), 

279 - The rules of a registered society must provide for tlie 
appointment and removal of a treasurer (r). Trustees are ineligible 
fur this oDice(fi). 

The responsibility of a treasurer for moneys belonging to a society 
wliicli ho has received is that of a bailee, so that if, before paying 
them into the bank, he is robbed by majors Ins guarantor would, 
it seems, not be liable Qj). 

280 . The rules of a registered society must provide for the 
appointment and removal of a committee of management (c). A 
member of such committee is an officer (d). No collector of a col- 
lecting society may 1)0 a member (e). The duties of a committee 
of managoment are, inh'r alia, to manage the society (/), and to 


( f) See lk)cv.-lii]uc<lia of Forms and Procoilouts, Yol. YT , p. 

(</) Frmndly So(‘iL'tiea Act, ISUG (o\) & bO Yict. c. s. 9 fl2). 
h) Ibid.,B.V\{\) 

(i) [huh, s. 18 (1). 

( 4 -) 20 ( 1 ). 

(/) 8 .' 34 ( 1 ). 

twj) s. «33 (1). 

( 71 ) Ibid.y 8. 7o. * 

(o) See Encyclopedia of Forms and Procodents, Yol. VI., p. 31 ; and p 173, 

(;>) Friendly Societies Act, 1890 (59 & CO Yict. c. 25). b. 20. Aa to duties of 
nuditois, eeo titlo C'CMPAnies, Vol. V., p. 269 

( 7 ) 8s. 26, 30 , see also p. 173, post. Aa to Ihe jiiri.<*di( tiou of tho court 

wneie prosier auditors have not been appointed, see Shaw v. Vindicator Lodae of 
D-nvis (190()), llopoit of Ghiof Kegistiur, lau. 

(r) Friondly Societioe Act, 1896 (59 & 60 Viet. c. 25). 8. 9 (3), 1. (4)- 

BOO Jtoberii V. Price (1847), 4 0. B. 231 (ease of a void election). I'or form of 
rules providing for appointinont and removal of a treasurer, seo Encyclopmdia 
of Fonns and Precedents, Vol. VL, pp. 31, 47. As to the duties of a treasurer, 
see i/ud., pp. 32, 33, As to officers in receipt or charge of money, soo, further, 
p. Vhn ante. 

M Piiendly SociotioB Act, 1896 (59 & 60 Viet. c. 25), s. 26 (1). As to infunts 
and corporations, sot^ p. 142, anfr. 

(b) Walker Y. JJntisli (juaraniee Association (1852), 18 Q. B. 2u: see title 
Bailment, Vol. L, p, 531. 

(r) Frmndly SociMties Act. 1896 (59 & 60 Yict. o. 25), s. 9 (3), Sched. 1. (4); 
and soe Eiioyclopioiliii of Forms and Procodents, Vol- YI., p. 31 
{d) Friendly fcJocieticB Act, 1896 (59 * 60 Viet. c. 25), s. 106. 

Colkctang Societies and Industrial Assurance Companies Act, 189G 
(iO Vict. c. 26), 8. 8 (a). As to infants, see p. 142, ante. 

{j ) bee Encyriopeo^Iin of Forms and Precedents, Vol. VI., p. 32. 
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prosecute for fraud or misappropriation (g), and their consent to Sect. 3 . 
investments is necessary (h). • Secretary 

and other 

Officers. 

Part VI. — Membership. 

Sect. 1 . — Who may he Members. 

281 . No maximum limit is imposed by law on the number of Members, 
members of a friendly society^') ; nor are there any Btatiitorv con- 
ditions regulating the admission of members, except as regards ago. 

Such matters are properly dealt with in the rules of the society 0). 

Honorary members are admissible, but not corporations {k). 

282 . The membership of infants is a matter to be provided for inrani-j 
in the rules, and a rule may be made that a person may be admitted 

as a member from birth (^). If the rules of a registered friendly 
society or branch, in force on Ist January, liiOy, provide for the 
admission as members of persons above one year old, the rules are 
to bo construed as providing for the admission of persons from 
biith(a<). All infant memljer, if over sixteen years of age, may 
execute all necessary instruments and give all necessary acriuit- 
tances under the rules. If under that age, he must do these things 
by his parent or guardian (a). 

283 . A manh^J woman may be a member of a friendly Marrictl 
society ( 0 ), and, until the contrary is shown, her interest in the women, 
society is to bo regarded as her separate property, except where 
shares stand in her name jointly with that of her husband 


{g) bVioiidly Societies Act, 1896 (o9 & GS Viet. c. 2o), s. 87 (4). As to oifeiiects 
by ti cominitteo of managomeiit, seo thid.y s. 85, and p. 18 1, 

(h) Friendly Societies Act, 1896 (59 & 60 Vict. c. 25), s. FI. 

(?) As to tfio miiuininn number of mombors of a regisfored society, mo 
F riendly Societies Art, 1896 (59 & GO Viot. c. 25), s. 9 (1) ; and pp. ]2f3, lai, unff. 

(7) IbU.y Sched. 1. (2). See, c#/., Kncyclopmdia of Foims and ^^locodorits, 
Vol. VI., p. 28. 

(A') Fiicjidly Societies Act, 1896 (59 & 60 Vict. c. 25), s. 78 (c) ; and boo title 
Builuinq SocietiEwS, Vol III , p. 850. 

(/) Friendly Sociotios Act, 1896 (59 & 60 Vict. c. 25), s. 36 (1); Friendly 
Societies Act, 1908 (8 Edw. 7, c. 32), s. 2 (1). As to infants behig ineligible as 
ofticers, soe p. 142, ante. 

(m) Friendly Societies Act, 1908 (B Edw. 7, c. 32), s. 2 (2). 

^?i) Friendly Societies Act, 1896 (59 & 60 Vict. c. 25), s. 36 (2). A.s to powcis 
of infant members of building societies, see title Building Societies, Vol. HI., 
p. 350, and as to capacity of infants, generally, see title Infants and CiiiiiDiiEN. 
It has been held in Scotland that an infant who, under the articles of assooiation 
of an unrogistorod society, is ineligible for membership, but accepts membtrslnp 
and acts as a member, is* liable to the payment of dues incurred by him pnoi to 
the date of his resignation (A Serdeen uMaater Maavns^ Incotyoi ation , T.td.y. SmU/i, 
[1908] S. C. 669). 

(0) See Friendly Societies Act, 1896 (59 & 60 Viot. c. 25), s. 8 (1) (a), (b), 
where reference is tnade to the hmsbands of members. 

( ;>) Mariied Women^s Property Act, 1882 (45 & 46 Vict. c. 75), 6 — 9, As 
to mv«stments with husband’s money, see s. 10 ; an<l as to deciding 

questions of title between husband and wife, see ihid.f s. 17 ; and generally, as^o 
wife% separate property, title Husband and Wife. 
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Sect. 2 . — lUtJils of Members, 

284. Members of registered soijieties and branches are entitled 
to a cojiy of the rules for a sum not exceeding ls,{q). They are 
also entitled, without payment, to a copy of the last annual return 
and of the audited balance »sheet(r), and to inspect the books 

A member may retire at any time (t). 

285. A member, or person claiming through a member («), of a 
registered friendly socitjty or branch is never entitled to receive 
more than £300 by way of gross sum, together with any bonuses 
or additions decbiied ui^on assurances not exceeding that amount{/>), 
nor, except in the case of societies established before 15tli August, 
1850(6'), moie than £52 by way of annuity from any one or moro 
of such societies or liranches ((/), and the claimant may be required 
to make a statutory declaration that the total fimount to which he 
is entitled does not exceed such sums (6). But this rule does not 
a])ply where a scheme cortiiied under the Workmen's (-onipenscition 
Acts provides for payment of comjauisatioii by a friendly society (/). 

286. The rules of a registered society or branch may provide 
for accumulating at inter(‘Ht for a member’s use any surplus of his 
contributions to tlie funds of the society or branch which may 
remain after ])roviding for the assurance for which they are paid, 
and for the withdrawal of the accumulations (//). Moneys duo to a 
member of a friendly society and payable subject to nolice of 
withdi’awal cannot be attached by garnisliee proceedings in the 
county court to satisfy a judgment against siicli memlier (//). 

287. Wheie a member of an uiiu'gisterod friendly society, who 
has been oliliged to resign, is qualihed for a pension under the 
rules, and his riglit to such pension is, under the rules, to bo deter- 
mined by a majority of the directors, the directors cannot delegate 
their judicial functions to a cownuittee (/). 

Jq) ITiendly Socicliut? Act, ISHC (59 & GO Viet. c. 25), s. 08. 

M Ihi(L, fe. .SO, t 

(s) Ibid.f 8 40, p. 1T4, /<'• f. As to x)(?n!ilti<"8 if th(*8e ri^lits aro 

denied, see iiuto (//), p. 175, and p.*lSl, As to inspection, goiiernlly, soe 

title Companies, VuL V., j). oG5, note (a). 

U) Finch V. Uitkc, [189G) 1 t'h. 409, L’. A. 

(a) A i)orson cd.iiininf; tl rou;.rli a i»jcrnl)i i nniy inedudo a nonjinoo (Frie.ndlv 
Soeieticfl A(t, I89(i (59 & GO Viet c. 25), s, lOG). 

(//) Ilnd , s. 41 (1); Fiicndlv So( ioti*\s Act, 1908 (8 Pdw. 7, c.. 02), s d ; aiul 
i‘«)iii[)aro Claqion v. Oiren (liS()2), 31 l>eav. 2S5 

(c) b’n.«lldl^ Socndios Act, 189G (59 v'C: GO Vi<*t n 25), s. 101. 

(V) 1 bid , s 41 (1) ; Fnendly S.K'iotiVs Acf, 1908 (8 Fdw. 7, c. 32), 8. 3. As to 
peinption of annuities from income tax, see p IGl, pat; ami as to abatoment of 
ijicou.ofa\ in ies])ect of premiums on lito iiisuiunce jxdicies, see title JncuMeTax. 

U) Friendly Societies A* t, 189G (59 & GO Vict. e 25), a. 41 (2) 

) Workmen’s Comp-ms ition Act, 1807 (GO A G1 Vict. c. 37) Selied. I. (15), and 
Werkmcirs (’ompensation Act, 1900 (G Edw. ", c. 58), h. 15; 8ehcd. J. (21). 

(;/) Finmdly So( n«tn‘.s Act, 189() (59 & GO Vict. c. 25), s. 42. e.y., 

EncyclopiTodia of Foim.s ami Pri'cetlents, Vol VI., p. 39. 

(//) Cowley'S. 7(r///f;r (1908), 124 Jj. T. Jo. 5G9. As to attacliment of debts 
f>eTierally, see t'tles Ooitntv Coukts, Vol. \A1L, pp. 570 tt 8vq.; Execution, 
Vo] XIV., pp. 90 d f(nj. 

(i) Lapointe v. L' A i*sociaiion de Bien fawmee et de lUtraite de la Police de Afonti'^al, 
noOG] A, 0. 535, F. 0. As to expulsion of members witliout an opportunity of 
ttefovd mg them selves, boo Wood v. Woad (1874), L. li. 9 Exch. 190, 19G. ^ 
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288. A member may recover out of the fuiidg of a friendly Bbct. 2. 
society damages for a wrong done to him tlnongh violation of Rights of 
tho_ society’s rules by one of the society’s oiliccrH (A:) ; but a Members, 
society, one of the objects of which is to provide medical attend- j - 

ance for sick niombors, is not liable for the conse(|uc})cos of the of'society 
neglect of a qualified medical man whoso services have boon wrong 
secured (/). 

oflicer. 

289. Where a pauj^er or pauper lunatic is entitled to moneys as Vnuper 

a member of a fruaidl}' soriety, whether registered or ii<)t(m), tlui mcmbiiia. 
poor law guardians can only claim payment of such moneys if 
U) there is no wife or other relative detiendoufc on the ])au])(T, 

(‘J) the guardians or their relieving officer declare tiio relief to bo 
given on loan and have given due notice of the declaration to the 
secretary or trustees of the friendly society, and the lelief 
given is statutory (?i). 

Guardians liave no such claim where the rules of a society 
provide that moneys payable to a member cease when he becomes 
an inmate of a workhouse or lunatic asylum (o). 

A board of guardians may grant relief out of the poor rates to Outdoor 
any person otherwise entitled to such relief, though ho is in receipt 
of moiK'ys as a memlier of a friendly society. Jn estimating tlie "or^eties'! 
amount of relief, the guardians may take into consideration the 


(/r) IJIae V. llVii Kilbride Ficc Gardeners^ Madefy (18G0), 4 Macpli. (Ct. of Soss.) 
1012. 

(/) Jiarnes v. Lincoln Oddfelloirs' Medval 1 nutitute {Manche.'itrr Un if i/) Friendly 
Sodetf/ {\W.)b)y 00 L. T. Jo. 217 ; conipme SttouyJndr v. Vtif^et/ (ls70), I)i[>r(Kst 3 
and Gammon, J5SS, and stut. (1S70) 42 & 4S Vict. c 0, repealed by Piiendlv 
So-’ioties Act, 1887 (7i0 & 51 Yict. c. 5G). See also Medieal Act, ISok (21 iV 22 
Vict. o. 90), B. JG ; and compare IliUyer lUirthUimieiv s (r/oi»er?nr.‘)), 

[1009] 2 K. r> 820, 0. A. As to negligf.lice of medi(‘al men, geneially, faco 
titles Medicine am^ Pjiakmaoy ; Negligence. 

(m,) Mcithyr Ttidril ^inardians v. Coinhrinn Lodyt (bSSO, 45 J. V 220. * 

(w) Divided Paii.slies and Poor Law JVineiidmont Act, 187G (^lO i.'i. iO c. 01). 
8. 2S , Poor Jiiiw Amcndinonl Act, 1879 (12 A 43 Vict. e 12), s. 1 ; Cnrdi/f 
CniOJi Guardians v. Banks aiid SaU (1008), 72 J. P. 310 Tlio iiolloxAing 
police court or petty bessiona cases weie decided in refeionco lo the abo\o 
sections, namely : <87 Leonard's^ ShoredtUh^ Guardians v. MarsAa// (nnduted), 
Diprofee and Gaininon, 340 (necessary iiotKO nut given); AUham Fnwn Unai- 
diauB V. Brince of Wales Lodye^ Maiuhesier Cmty Independent Ordtr <f Odd/flhnrs 
(1877), Diproso and Gammon, 347 ; Mtriden Umon Guardians v. liroum (1802), 
Diprose and Gammon, 353 ; Dnvahury Boor Lam Ununi i>uar(lians v. Thvrnivn 
(1878), Diproso and Gammon, 354; Merthyr Union Guardians v. Fhilhjis (1892), 
Diprose and Gammon, 354, Maalcsfivld Poor Law Guardians v. Kettlcshume 
Lodge of Oddfellows (1881), Diproso and Gammon, 358. 

(o) Caihtor Union v. ('haver (1891), 5(3 J. P. 503. As to the claim of guardians 
against moneys paynblo to a member of a trade union, see Winder *r. 
King shm-uiKm- Hull ('orpoi ation for the Poor {Governors and Guardians) 

20 d. B. I). 412, and title Trade and Trade Unions. For method of 
enforcing ])ayment, see Divided Paiishos and Poor Law Amendment Act, 1870 
(30 & 40 Vict, c. 01), s. 23 (a])plication to juslices at petty sesbions), and as to the 
jurisdiction of justK’OS in the case of u dispute as to tho title of the ])aujier and to 
payment, eee/i. v. Richirdson, [1891J 2 U. 13. 323; and title Poor Law ^Ab to 
the enforcement of an order <d justices, see R. v, Swindon Justiten (1878), 42 
J, P. 407 ; R. V. Joyce (1881), 48 J. P. 471. As to courts of petty fecssiona, 
generally, see title Magistrates. ^ 
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.xiiiount received by him from the society (j)), only in so far as 
such sum shall exceed 6s. a week (q). 

290. A person is not disqualiiied for receiving a statutory old 
age pension by habitual failure to work for the maintenance of 
himself and his family, where he has continuously for ten years up 
to attaining the age of sixty, by means of payments to friendly, 
provident, or other societies, made proper provision against old 

age, sickness, infirmity, or want or loss of employment (/*)• 

< 

291. A person insured in a collecting society, however much 
in arrear in paying his contribution, does not incur a forfeiture 
of his benefits until after service upon him of a notice stating the 
amount due and that his benefit will be forfeited in case of non- 
payment within a reasonable time, not being loss than fourteen 
days, and default has been made in accordance with that notice (s)* 
A Wfeitnro, liowever, takes place where a niember of a collecting 
society has to contributo for a certain number of weeks to secure 
a benefit, and before tlie period has elapsed changes his residence, 
makes no furtlnir contribution, and then dies after the expiration 
of the period, though no collector may have called after the change 
of residence (0- 

292. No rule ot a friendly society or branch, whether registered 
or unregistered, is valid which compels a moiubor of the Terri- 
torial Norco, by reason of enrolment or service, to forfeit any 
infi'rest in the society or brancli, or under wliich such person is 
fined for absence from any meeting, if such absence is occasioned 
by the discharge of military duty as certified by the commanding 
officer (u). If, however, in the case of societies or branches certified 
before 23rd July, 186.^, the rules in force at the time of enrolment 
or service provide that a member shall be deprived of any benefit 
by reason of that enrolment or service, the soeiety or branch may 
clemand an increased rate of contribution (not exceeding one- 
tenth of the ordinary rate) from a member wliile on foreign 
servicq,. or may during such time suspend all claims of the 
member to benefits and of the society to contributions. On 
the return of the member to the United Kingdom he must bo 

f OutdoftT Eeliof (Fiieiidl} Societies) Act, 1894 (.)7 & 58 Yict. c. 25), s. 1 . 

( 7 ) Outdoor Keliof (Friendly Societies) Act, 190J (4 Edw. 7, c. 32), a. 1 ( 2 ). 

(0 Old Ago Penaions Act, 1908 (8 Edw'. 7, c. 40), s. 3 (1) (hj; hce, further, 
title Poor Law, 

Ts) ( 'ollectiug Soeietit’s and Indu^tiial Aasur-'ince Oorapfinios Act, 1896 
(59 & 60 Yict. c. 26), s. 3, Notice is well seivod if sent prepaid by p<>at to the 
^snred at his last known place of abode {ibid., r, 16 ; Interpretation Act, 1889 
(o2 53 Yict. c, 63), s. 26; Morgan v. McClure, [1899] 2 1. R. 209). See, 

goiiorally, as to service of notice by post, title Evidence, Yol. XIII., p, 556. 
4 /^ (18'">2), 46 L. T. 168; see Oeoghegan y, Camjjbtll (1907), 

{u) Fiieudly Societies Act, 1896 (59 & 60 Yict. c. 25), s. 43 (1). The section 
applied in terms to militia, volunteers and yeonianiy, but was made applicable 
to the Territorial Force by an Order in Council of 19th Maich, 1908 (Statutory 
Huloh and Orders, 1908, p. 962), under the Territorial and Reserve Forces Act, 

. 1907 (7 Edw. 7, c. 9), s. 2S. As to the Territorial Force, generallf, see title 
Rc YAL Forces. 
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Sect. 2. 
Rights of 
Members. 


replaced at once on the same footing as l)eforo Jie went abroad 
on service (r). 

_ 293 . Where a friendlj^ society is subdivided iiito a central body, 
districts and branches or lodges, on failure of a brancli or lodo-e, l^iabihtyof 
the niombers are entitled to fall back on the security ot the district,' 
and if that fails, upon the security of the central bodj- (a). 


Sect. 8, — Payments on Death. 

Pum-Sect. \.~In General. 


central 
olEce on 
failure of 
branch. 


294 . The moneys payable on the death of a member, in addition Sum payablf. 
to suins payable on pcjlicios (/>), include moneys contributed to, or 
deposited in, the separate loan account (<*), and sums accumulated 

for the use of the member as provided by the Act of 1H96 (d). 

295 . Policies effected under the Friendly Societies Act, 1K75 (r), \vh«-n policy 
and, it is conceived, under the Act of 1890 ( /*), are pr/md jaac a'.sij^nuible. 
assignable, unless by statute or the rules of the society the polic}" 

is deprived of this ordinary incident of jiroperty, at any rate where 
there is no nomination (y). Where tliere is a nomination, it may 
be that tlie nominees must ho considered as assigns, under an 
assignment whicli is revocalde only in a ])articular way, and that 
their position, unless properly revoked, is conclusive as between 
them and the society (/i). 

296 . Payment on death made by a registered society or branch Vaiubty of 
to a person appearing to a majority of the trustees to he entitled payment, 
is valid against any demand made u 2 )on the trustees, or the society 

or branch, by any other person (^). Though the society and Discimr^^e u> 
trustooB are discharged if the payment is made in accordance wdth 
the provisions of th(3 Act of 1896, the statute does not confer an 
absolute title on the iiomince. A nomination being revocable does 
not oiierat(3 as a gift (A). ’ 

297 . Except in the case of deaths at sea, by colliery explosion, or pjoef (»f 
other accident where the body v'.annot be found, or where the death 


(u) Fiieiully Societies Act, 16130 (o9 & CO Viet. c. 2x)), b. *13 (1>). As to 
(lis})utoB under e. 43, see p. ISl!, jtvst. 

(a) Schofield v. Vauae (1886), 36 W. 11. 170, n., 0. A. ; Bee note (o), p. 133, ante. 

(/;) Ab to validity of policies, see Rolnn.^ou v. Loyal l*htlanth}opic Fneudhj 
Socutj/ {Trustees) (1005), 110 L. T. Jo. 414, and title i^ SIT liANCE. 

(c) See Fiiendly Societies Act, 1806 (50 & 60 Vict. c. 25), b. 46, and p. 165, 
post. 

{d) See Friendly Societies Act, 1896 (59 & 60 Vict. c. 25), 8. 42 , and p. 148, ante. 

(e) 38 & 39 Vict. c. (>0. 

(/) 69 & GO Vict. c. 25. 

{(j) Re (Jnjfin, (hxfiinv. Qnffin, [1902] 1 Cli. 135, G. A., overruling on this 
point Caddick v. liighton (1899), repoited [1901] 2 Ch. 476, n. ; Re Redrnnut 
IVarton v. Redman^ [1901] 2 Oh. 471. 

(A) Re Griffin f G tiffin v. Griffin, supra, per Eomeh, L.J., at p. 143. This was 
so held by Fuillimohe, J., hi Caddtek v. lliyhton, supra, as repoited (l-SOO), 
68 L. J. (q. b.) 281, and was left untouched by the Couit of Ap]>cal m Re 
Griffin, Griffin v. Griffin, supra. 

(i) Friendly Societies Act, 1896 (59 & 60 Vict. o. 25), b. 60 fl); see 
Symington's tJxecutor v. Galashiels Vo-opetative Store Co., Ltd. (1891), 21 11. 
(6t. of S^ss*.) 371. 

(A) Riggs v. Lewis (1890), 89 L. T. Jo. 47. As to the nature of gifts, generally f 
see title Gifts, pp. 397 et scq., post. 
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Friendly Societies. 

is certified by a coroner to be the subject of a pending inquest or 
inquiiy, proper certificates of death must he produced before a 
registered society or branch can pay out any moneys on account 
of death (/). Payment wiiliout production of a certificate is an 
offence {m). 

298. If the total sum nominated, after deducting nmiioys payable 
for funeral exj^enses, exceeds i80 at tlio time of the member's 
death, tlieu before making any payment tlie society or iiranch must 
require the production of a duly slanqied rect'ijit for any legacy or 
succession duty ]>ayable, or a letter or corLjlicate. from the ('oniinis- 
sioners of Inland Iteveiiuo slating that no sucli duty is p.ayalde {ti). 
Similar jirovisions apply in the case of an ^ntt^stacy (a). The 
C\)mnnssioncrs are l>ound to give sucli recoi])t. letter, or certificate, 
as tlie case may he (p). 

299. ^Vhen the principal value of tlui estate, of a person, entitled 
to make a iioniinatioii und(*r the Act of 1 S'Uj, (‘xceeds .iMOO, any 
Rinii jiaid under that Act witliout jirohate or letters of administi alion 
is halde to estate duty. The triistt'es of llio society or hraiudi may, 
before making any sucli payment, reifiare a sLatuloiy dei'kuation l»y 
the claimant that the principal value of llie estate, including tlie 
sum in question, docs not, after di'diiclion of ch'hts and funeral 
expenses, exceed the value of 

*2. — Xtminiaiton, 

300. A member aged sixteen yi'aih or upwards of a registered 
society or Iiranch, other than a benevolent society' or \Aorking imm’s 
club, may dispose by nomination of sums not exceeding .1: 1 00 payaldo 
on his death by the society or branch (/•). 

301. The nomination must he m wihing (s), or in print (/), 
and signed by the nominator (a), and delivered at oi si'ut to the 
registered ol'lice of the society or liram-li (/>), or givcm to its 

(Z) Sn<‘icties A(t, 1S96 (^9 SO Yict. c 2o), s 01 ; Lorkdt v. 

inqlon (ISJJli;, ])jpr()j>e ami (laiiiiiiuii, .'iOO (]>jvTjient witliDut ri'iijlii'ati'' — roii- 
VJitioji). *Jt will bo ijoticcd that tins iihtin’tioii not apply to uiiiogisU'rod 
KocietioH. 

(«j) T’iic5n<lly Societies A(t, 1890 (o9 & 00 Vnt c. 2')), s. 81. A certiiicato of 
the death of a inomljer oi a lej^isteied inoiidly B(K;iofy or biaocli may bo 
<»l)taiiicd at aic'clucod foe, if application is nuido in tbo p.n ticnbu foinn prosoribod 
l)y tlie Act (/Zn7/., s 97 (1) ). As to tlie form, pcu ilnd., s. 98 (0), and Encycio- 
piodui of Forms and I’loredeiits, Yol VI , p. 71 
{ti) Frieiidly Societies Act, 1890 (o9 & 00 Vict. c, 2o), s. 07 (.'!). 

(o) I hid., K. 58 (1). 

( Ihid ., 8. 67 (1). Sco also title Executors and Administrators, 
Yrd. AIV., p. 192. 

(4^) Friendly Societies Act, 1890 (59 & 60 Yict. c. 25), s. 69. See also title 
Executors and Administratokm, YoI. XI Y., p. 1 .92. As to legacy and succession 
duties, see title Esiate and Other Death Duties, Yol. XIIJ., pp. m2 et acq. 

[r) Friendly Soc-ietios Act, 1890 (59 & 00 Yict. 0 25), s. 50 (1). For form o 
nomination, see Encyclopjedia of Forms and Precedents, Yol. VL, p. 69. 
is) Friendly Societies Act, 1890 (59 & (K) Yict. c. 25), s. 50 (1). 
m See Interiiretation Act, 1889 (52 & 53 Yict. c. 63), s. 20. 

^ (a) Wright y, Darkhyutif’ Frieudlg ISoctely (1890), Diproso and Gammon, 407. 
Signatuio by inaik is insutlicieiit, even if attested by two witnesses (J/orZen v. 
^tench^ [1908] S C. 171). ' * 

(Cy b'neiidly Societies Act, 1896 (69 & GO Yict. c, s 60 (1). , 
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secretary (c), and recorded (cl) during the life of the nominator (e) ; 
or it must be made in a book kept at the office (/). 

A will may operate as a nomination when tlje original w’ill is left 
in the custody of the society at the registered officer; mere produc- 
tion of the will, or pro])ate thereof, is not sulficiout ( 7 ); con- 
verselj^ an invalid noiiiination, if executed in accordance with the 
Wills Act, 1887, may operate as a will(//). 

A nomination by a moml)er of a registered branch delive red iit 
or sent to tlie I’ogislered f^flice of that branch, or made in a book 
kept at that office, is ellectual, notwithstanding tliat the money to 
which the nomination relates, or some part of it, is not ])ayal)le l)y 
that branch, but is payable by the soci(ity or some other branch (/). 

302 . A nomination cannot be made in fa.vour of an oflicer or 
servant of the society or braiicli, un!(\ss that olficer or servant is 
the husband, wife, father, motluu*, child, brother, sihfcer, nephew, or 
niece of the nominaL('r (j). Whore the rules of a society specify 
relations who may he nominated, but do not expiessly exclude all 
otiiers, the nominees need not bo relations (A ). It is doubtful 
whether a nomination may bo made to more than one nominee, 
or whether it must nominate all the moneys standing to the 
credit of a member (/). 

303 . A nomination may be revoked and varied l)y a document 
iindi'r the hand of the nominator, delivt‘red, sent, or made in the 
same ^vay as a nomination {?n), A nomination is not revocable by 
vill unless the original will is left in the custody of the society at 
the registered office ; mere iiroduction of the will or of the probate 


(r) I/vf/!u‘s V. Hanly (ISS'j), I)i])n>so aiul Giinnuoii, 402 

(</) TiOcisiiiy Ileguiatioiis, 1807 (25). Fee for recording not to exceed 
(ihid ). 

{e) Fitlding and Lord v, Ilochdale Equittd^h Ptoneas Society (1802), 92 Jj T. Jo. 

4:n 

(/) Friendly Societies Act, 189G (59 & CO Yict. c. 25), s. 56 (1) , 

(r/) Fiehhny and Lord v. RorlidaJ'k KyuituUe Pioneers Socioty^ sufO'a. fo 
prol'ato of will'^, eeo title Execvtohs and ADMiNiSTiiATOits, Vol Xl\^, 
pp 151 ctseq. As to consli action of wilF, see title AVills. 

(//) In the Goods of Baxter, [1003] P. 12 ; and see title WiLi-s. 

(O Friendly Societies Act, lOOS (8 I'nlw 7, c. 32), s. 6. 

( ;) Fi'iondiy Societies Att, 180(> (50 & 00 Vict. c. 25), b. 50 (3). 

Uc) Lavin v. IJowley (1S!)7), 102 L. T. Jo. 500. 

\l) See Report of ( ’liief Registrar, 1 8sG (74), whciethe opinion of.lhe law onioers 
of ttio Crown was taken on tlio meaning of a similar seetK'n (s. 5) of tlie Pi ovideiit 
NominatioiiB and Small Intestacies Act, 1883 (10 A' 47 \"ict. c. -17), the view of 
Sir Horace Davey, Sir Richard Wohstor, and Sir Edward Clarke Itoing that tho 
nomination must exhaust the whole sum. Sir 0. Rns.'soll was of the oppohito 
opinion (see also Bennett v. Slater ^ [1899] 1 Q. B. 45, C. A.). Su’ II Davey and 
Sir 0. Russell expressed tho opinion that the n(»minalion might bo made in 
favour of several nominees, Sir R. AVehster and Sir E. Claiko thtit it could* he 
made only in favour of a single nominee (see also Fielding and Lord v. Rochdale 
FyidtahJe Pioneers Socidy, snyra^ whore no comment was made on a nomination 
in favour of seven persons). 

(m) Friendly Societies Act, 1896 (59 & 60 A^'ict. c._25), s. 56 (4), A variation 
or revocation is elToctual, though the money to which the nomination i (dates, 
or some part of it, is not pavabU' by that bianch, but is payabh^ by tlie society 
or some other branch (Frieniily Societies Act, 1908 (8 Edw. 7, c. 32), s. 6). For 
forms oPrevooation or variation, soo Encyclopoodia of Forms and Precedent^ 
Yobyi. p. 69. 
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is not Hufficient (71). Marriage of a member of a society or branch 
oporateB as a revocation of any nomination made prior to it by that 
member (0) ; but the receipt of a nominee is a valid discharge to 
the society or branch where, in ignorance of a marriage subsequent 
to the nomination, it lias paid money to the nominee (p). 

304. On receiving satisfactory proof of the death ((/) of a 
nominator, the society or branch is bound to pay to the nominee 
the amount due to the deceased member, not exc^eeding dClOO(r), 
whether the member leaves a will oV not. Tlie receipt of a 
nominee over sixteen years of age is valid (a). There is a primd 
facie presum2)tion tliat the nominee is intended to take benclicially, 
but it is a question depending on evidence, and tlie executor, and 
presumably the administrator, may in a proper case demand repay- 
ment from the nominee (?>), subject to sums expondiid by the latter 
for doctors' foes and funeral expenses (c). 

305. Where a nominator becomes chargeable as a pauper 
lunatic, and dies after moneys have lieen spent in his relief by the 
guardians, the guardians are not entitled to be recoujied out of the 
policy moneys payable by the society, such moneys being payable 
to the nominee (d). 


SXTi3-SEOT. 3. — PaymentB ap(frf from Nominaivm, 

306. If a member of a registered society or branch dies testate, 
and without having made a nomination then subsisting, tlie moneys 
due to him from the society are payable to liis executor. 

If he dies intestate, and without making a nomination, two 
courses are open to the society. It may either pay over the 
money to the administrator on letters of administration being taken 
out, or, if the sura does not exceed £100, may without letters of 
administration distribute the sum among such persons as reason o,bly 
appear to a majority of the trustees to be entitled by law (r), having 
n^gard to all tho circumstances o‘f the case, to the amount and 
nature of the claim, and the probabilities of the claimants being 

{h) M'Ktcy. Meikle (1893), 27 I. L. T. 100; Fielding and Lardy. liochdale 
Equitable J^oneera Society (1892), 92 L. T. Jo. 431 ; Lavin y. Iloivley (1897), 102 
Ij. T, Jo. 6G0 ; Fennett v. Slater, [1899] 1 Q. B. 45, (J. A. 

(v) Briendl^ Societies Act, 1896 (59 & GO Viet. c. 27), b. 5G (5). 
ip) Ibid., B, CO (2). 

(<7} As to proof of death, see Friendly Societies Act, 180G (59 & GO Viet. c. 25), 
B. 61. For form of notice of death and apjjlication by nominee, see Encyclo- 
piodia of Forms and Precedents, Vol. VJ., p. G8 ; and for form of application for 
wife's funeral money, see ibid., p. 67. 
ir) Friendly Societies Act, 1896 (59 & GO Viet. c. 25), s. 57 (1). 

(«) i hid., 8 . 57 ( 2 ). 

(5) Ibid., B, GO (1); Lanin y. Hoidey, aupra ; Bigga y. Lewis (1890), 89 
Jj. T. Jo. 47. The piesumptionseemstoLe ageinst an executor-noiniuee taking 
beneficially {lie Ilcod, Turner y. Head (189G), 75 L. T. 295). Compare title 
ExECUTOBS ANT) Administrators, Vol. XIV., pp. 284, 285. 

(c) Hughes y. Puny U892), 93 L. T. Jo. 131. 

(fi) Cardiff Vnion (tuardnins v. Banks and Neds (1908), 72 J. P. 319. 

(e) Friendly Societies Act, 1896 (59 & 60 Viet, c. 25), s. 58 (1). TJie power 
the tnistees to adoi't the second alternative is discretionary {EscriU v. 
Todmorden Co-operative Society, [189G] 1 Q. B. 461). » 
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the persons who are entitled (/). Ignorance of a fact which might 
have been ascertained will not justify a society in paying the* 
wrong person, or absolve it from paying the right one (y). In 
ascertaining the persons “ entitled by law,” the society may dis- 
pense with strict evidence of title and relationship, Init may not 
alter the title or select one out of a number of next of l<in as solo 
payee, even with the consent of the majority (/i). 

307. On the death of an illegitimate member, iuleslate and 
without having made, any nomination then subsisting, the trustees 
may pay the sum which might have been nominated to the persons 
who, in the opinion of the majority of the trustees, would have been 
entitled if tbe niembor had lieen legitimate. If there are no sucli 
persons, the society or branch must deal with the money according 
to the direction of the Treasury (i). 

308. If a (let’oasod nioiiiber who was cloniiciloJ in the Channel 
Islands or Isle of Man fails to nominate, when entitled so to do, 
the sum payable must be paid to his legal representative according 
to the law of the inland of domicil (A). 

309. 'Where according to tlie rules of an unregistered Ii iondly 
society death allowances are payable to certain speeilied relatives 
of a deceased member, unless otherwise hecpieathod by bis will, the 
legal personal representative of a member (King intestaio is not 
entitl( 3 (l to the money as assets for the payment of tbe deceased’s 
debts (/). It w’ould bo otlierw^ise if the deceased member had 
exercised tlio powder of boqueatbing the money (m). 

310. No society or branch, whether registered or unregistered, 
may insurer or pay on the death gf a child any sum of money 
W'hich, added to any amount payable on the death of that child by 
any other society, exceeds, in the case of a child under five }cai^, 
£6, or, in the case of a clnld under ten years, £10 (w). 


(A) V Royal London Zwicwc/Zi/ (ISUO), Diprose and G amnion, 54 1, 

650. 

[g) Qarrat v. lAverpool VicU/ria Legal Friendly Socitty (1897), Tliproso and 
Gammon, 554. 

(A) Symingfoids Exemfor v. Galashiels Go-operative Store Co,, Ltd, (1894), 21 
II. (Ct.. of Soss.) 371 ; and as to tho exoneration of trustees, k <'0 p, 145, ante, 

(t) Friendly f^ocieties Act, 1890 (59 & 60 Vict. c. 25), s. 58 (2). 
h) I hid., s. 105. 

(/) Ashhy V. Costin (1888), 21 Q. 15. D. 401 ; lie Davies, Davies v. Daws, 
[1S92] 3 Ck. G3 ; bco also Hams v. United Kingdom Postal arid Telegraph Scri'ice 
Jienevohnt Society (1889), 87 L. T. Jo. 272, \vliere the claim of a nominee to 
moneys roaiiUing from a death levy prevailed over that of tho udiniiiistratoi of 
the deceased in ember. 

(in) Ashby v. Cosiitu supra^ 

(w) Friendly ISociotioa Act, 180G (59 & 60 Yict. c. 25), s. 62. Ps G2 — 67 
and 84, ihvl.t relating to payments on tho death of children, extoiid to all 
imlustrial assTiraiico compiimc.s (Collecting Societies and Industrnil Assurance 
(Companies Act, 1896 (59 & GO Yict c. 26), b. 13), and not only to those which 
fall within the latter Act ; see Neivhold Friendly Society v. Railow, [1893-^ 
2 ti. 41. 128 : and as to insurance on lives of infants, see also title Infants and 
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On the death of a child under ten years, payment of the 
insurance money must be made by the society or branch, whether 
registered or unregistered, either to the parent or hia jicrsonal 
representative, upon production of a projior cortifu*ate of death (o). 

Before paying the insurance money, the society or branch, 
whether registered or unregistered, to whicli a death certificate, not 
purporting to be the first, is produced, must inquire whether any 
and what sums of mone.y have been paid on the same death by any 
other society or branch {p). 

The foregoing provisions lespecting payments on tlie deaths of 
children do not apply to insurances on the lives of children of any 
age wliere the insui’er has an insurable intereat in the life of tlio 
insured {q). 

Srct. 4 . — Luibilities of Members. 

311 . Hubscriptiona by members of registered friendly' societies 
are voluntary (r), and such societies cannot sue a member for 
arrears or ciirrenL subscriptions (,s). Sums of money payable by a 
inenibor to a registerod cattle insurance society or briuich or to 
spocially authorised societies or branches designated by the 
Treasury, are regarded as debts, and recoverable as such in the 
count;}" court (u). 

The rules of a society must provide for the consequences of non- 
pajmient of any subscription or fine (/>), but such a rule cannot give 
the society power to sue (c). Finos imposed by rules may bo 
recovered in a court of summary jurisdiciion (d), but cannot be 
enforced if unreasonable (e). 

CniLDitEN Seo, further, titles Comtanies, Vol. V., pp. ()2r>, 02G; iNSir- 
EANCE. 

(o) Friendly Sorielioa Act, ISlKi (oU & GO Yict. o. h G3. For form of 

apjdK'ation for cliild’s funeuil lOni'yidopJodui of ForniRand Piccoilents, 

Vol. VL., p GS. An application for the ocitilicate of tlic dc.ath of a child, for the 
purpose of obtaining a Kuin of money from a Focioty (ir hriiiudi, must state the 
name of the society or bianch, and the Mim cjiuiiicd. The regisfiai of deaths puts a 
corros]K>nding btatemont on the ccitilii a1(‘. and wlieie more than one certihcato 
is rojuiied numlicrs tliem conscciitut ’v (Friendly Socielif'^ Act, 181)6 (ol) it GO 
Vict c. ‘Jb), 8. Gl; as to foes, soo ibtd., s b7). No coititicato or certificates of 
death may be grantod for the paTmont m tlic whole of any sum exceeding £0 
on the death of a child under fi\e yi^uis, or oxcoedingXlO on tlm death of a 
child undiT ton y(MUs {ibid.y s. (1) ). Xui may any sucli cvililicato ho granted 
unless the criiisi> of death has been previously onteicd in the legistor of deaths, 
on the ceitifiento of a coroner, or of the doctor m ath udance dming the child's 
last illness, or except upon the production of a doctoi’s certificate of the probable 
cause of death, or of other satisfactory evidence of death {tbid.y s. 60 (2) ). As 
to penalties, see p. 180, post. 

(p) Friendly yocmtics Act, 180G (59 & GO Vict. c. 20), s. GO. 

((/) Ibid.y B. 67. As to iiisuiable inteiest, seo Iloirard v. Rrftuje Friendly 
Society (1880), 54 L. T. 614 (child's insurable interest in parent’s life), and title 
Insurance. 

(r) Friendly Societies Act, 1896 (59 & GO Vict. c. 25), s. 8 (1). 

(s) Ihid.y B. 23 ; see Cockerell v. Aurompfe (1857), 2 0. B. (n. s.) 440; Re (heat 
Britain Mutual Life A. sarancc t^ociety (1880), 16 Ch. D. 246. 

(a) Friendly Societies Act, 1896 (59 & 60 Vict. c. 25), s. 31 (2). 

{h) [hid.y s 9 (3), Sched. 1. (2); see also Eri cyclopedia of Forms and 
Precedents, Vol. VI., p. 30. As to expulsion for non-paj meiit, see p. 157, poet. 

(r) h^riondly Socifdics Act, 1896 (59 & 60 Vict. c. 25), s. 23. • 

• (^0 Ihid,s. 91 (1). 

(<) Looejoy v. Mudke^n (1877), 46 L. J. (cH.) 630, 0. A. * 
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312. Whoro fcho funds of a society have been improperly 
divided among members, the members may be ordered to refund 
the amount received l)y them (/). " 

Sect. 5 . — Tirnunation and Transfer of Mt^mhrrtihJp. 

313. Where by the rules of a mutual guarantee society notice of 
the withdrawal of any of the members is required, but no par- 
ticular form is prescribed, nor is it stated to whuni notice is to be 
uiven, parol notice given by a member to the agent tlirougli whom 
the original contract witli the society was made is siiilicieiit (r/). 

314. Non-payment for a certain period usuallj^ under the 
rules {h\ renders a memlier liable to expulsion (i). A iierson wlio 
complains that he. has been wrongfully expelled from a so-dety may 
appeal to the court for an injunction restraining the society from 
excluding liim (/;), and in a proper case may be awarded damages (/). 
A dispute whether a nicrnher or person aggrieved is entitled to ho, 
or continue to be, a moinher, or to be reinstated as a member, is to 
)»o decided in manner directed! by the rules (/;/). 

On the expulsion of a liraiich troni a society, the members of iho 
braneli cease to 1)0 inemliers of the society (a). 

AYliere under tlio rules of a friendly society it is a condition that 
a momher should he, and continue to ho, a meinl)or of another 
institution, l\y ceasing to belong to the latter institution the member 
automatically ceases to belong to the society, and a resolution 
expelling him cannot be set aside by the court (o), 

315. A monilicr of, or person insured with, a collecting society 
may not be tranJorred ip) to any oihi'r such socii'ly without his 
written consent. In the case of an infant, the written consent of 
the father or guardian is necessary (r/i. This rule does not ajiply 
where a statutory amalgamation, transfer of engagements, or con- 
version into a company takes ])Iace (; ). 

Any atlenipt to transfer a member of, or insurer in, one 

(/) Jawefi V, ItainU (1N.S12), l)ipif)so and O.niiraon, 292. 

(7) Re Mucnri/ Mutual (Juarautev Ilawthoi'ues Ca.^e o\ L. J. 

(oil ) tj2r>. 

{h) FrioiKUy s>ooiL’tM's Act, lS9(i {iAi vV r»u vict. c. 20’, belied. i.y2j 

(i) See, e.fj.y EicycloiuTcdiii oi Eoriiia and Prcccd^'iits, Vol. VI., pp. aO, 46. 

(k) Pnllu^erv. l)ah\ [ISOT] I U. 15. 2, '>7, 0. A , nppmvin^ Prentice y, London 
(1S75), L. li. 10 C P 679 , WiUjm v . IPt/Z-s, [1S92] 2 Q B 22,1. 

(/) Phtry. Kilbride Free (/ardeners' PoCiefi/ 4 Alacpli. (Ct. of Snss.) 

1012. 

(m) Friendly Sociotios Act, 19()S (8 E<l^^ 7, c. .*^2), b. 6. Prior to tho passing 
of this Act, tho contrary was docidod in Pi entice y. London^ supra, Soefnith^r, 
as to jurisdiction to expel nioinbei s, pp. 176, 177, pi>8t, 

Synith y, Ihiids/urd *10 Sol Jo 13 

(0) Sart/eant v. Jiuttencorth (1907), 23 T. L. R, 450. See further, as to 
expulsion, pp. 176, 177, pout. 

( p) The word “ tiansfnrrod ” is used in the popular, not the legal, sense {Pearl 
Life Aasurance Co. v. Scottish Leijal L.ife Assmanre Society/, [1901] 1 K. B 528). 

(7) Collecting Societies and Industrial Assurance Coinpanios Act, 1890 
(59 & 60 Vict. 0. 26). 8. 4 (1) 

(r) ItfilL, B, 4 (1) (a). See Eiicndly Societies Act. 1896 (59 A* 60 Vict. c. 25)/ 
BS. 70-5-72, and pp. 192 post. 
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collecting society to another society must be notified by the latter 
society to the former within seven days from the application by 
the member for admission (s). 

Part VII. — Meetings and Special 

Resolutions. 

Sect. 1. — Meetings. 

316. Tbo rules of regintei-od societies must provide for tho 
mode of bidding meetings (/). 

317. Ill the case of collecting societies at least one animal 
general nieetiiig is necessary (a). Exce^it where the day, liour, and 
place of an annual or other periodical meeting is fixed hy the rules, 
notice of every general meeting, specifying the day, hour, place, 
and ohiect of the meeting, and containing a copy of any amendineiit 
of a rule intended to bo proiiosed, must be advertised at least twice 
in two or more local county newspapers, or served upon every 
member at least fourteen days before tho day of the meeting, and 
during those fourteen days a copy of tho notice must be allixod in 
or outside every oliice of the society (6). 

A collector of a collecting society is incapable of voting at or 
taking any part in tho proceedings of any meeting of the society (c). 

318. The Cliief Eogistrar may, with the consent of the Treasury, 
call a special meeting on the a})plication of oiie-iifth of the nuiinbers 
of a registered society (not including a society with branches, except 

Sociotiea and Industrial Assuraiuio CuinpiiinoR Act, 189() 
(69 Si U) ^ let. 0 . 29), B. 4 (2), fAje Assttranre (\\ v. {Scottish Legal Life 

Assurance {Sotictg, [1901] i Iv. 62S. Attempts to transfer wilhout consent, 
dnd f.iiliiro to give the reqnwte iioticeH, are statutory olfonces (rollecting 
8orin1ios and Indnstiial Assurance (.’ompafiios Act, 1S90 (69 A 60 Viet. c. 26), 
s 14); see, further, as to ofTonccs, p 184, See also iVari/j/osA v Metcalfe 

(IN.Sfl), } White, 218; Rtfuge Assurance Co. v. Hannan and M'Gill (1889), 
2 While, 873. 

(^) Friendly Societies Act, 1896 (59 & 60 Vict. c. 26), Sche«l. I. (3). Tho oxpres- 
Eion “mcotiuf^” includes, wlicro tho inh‘H of n sociidy or l>r{inch so allow, a 
inoetinfj of clolu^utos appointed by nKunbora (i6/cf., b. 106). Kules usually 
])rovifl<' for holding onbuaiy nieotuigs, including the annual general meeting, 
at hxod dates and at a hxed place, for Hpocial meetings to be called at any 
tinio by Lhe direction of the committee or by a requi'^ition from a certain 
nninber of members, for notu(> of sjiecial meetings to be given and for forming 
a quorum, for use or non-use of proxies, and appointment, and in case of 
erunibiv, for casting vote of cbaTiman (see Eucvcloppcdiii of Eorms and Prece- 
dtut**, Vol. VI., pp. 30, 31, 46, 47). For form of requisition for special meeting, 
Boe lind.., p. Si, Form 47. See further, as to meetings, title Oompanieis, Vol. V., 
pp. 247 et scg. 

(a) OoUecting Societies and Industrial Assurance Companies Act, 1896 
(69 & 60 Vict. c. 2i>), s. 5 (1). There is no correspondnig provision in tho 
Friendly Societies Act, 1896 (69 & 60 Vict. c, 25) 

{h) Collecting Snei* ties and Industiial Assurance ('’om}>nnies Act, 1896 
(69 Sc 60 yiot- c. 26), s. 6 (2), (4). See, further, ibid.^ s. 6 (3), (6), as to contents 
.'nul publication of such nuiico. As to notice gonerallv, see title Companies, 
Vol. V., p. 262. 
v) s. 8 (o). 
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• 

witli the consent of the central body(cZ)), or of 100 if ther^are siijot. i. 
from 1,000 to 10,000 members, or of 600 where there are more thah Meetings. 

10,000 members (e). 

The application must be supported by such evidence, showing Evidence in 
good reason for the meeting and absence of malicious motives in support 
the applicants, as the registrar directs. Notice of the application Kotice. 
must also, in accordance with his direction, bo given to the socu'iy (/’); Security for 
and he may require the applicants to give security for the cost of the 
proposed meeting (,(/). 

Tlie expenses in connection with or preliminary to such special Expenses, 
meeting are paj^able at the discretion of the registrar by the 
applicants, or out of the society’s funds, or by members or oilicuis 
or former members or ofiicers (h). 

The registrar may determine the time and place of the meeting t nnc and 
and the matters to bo discussed, and ilie meeting will have all the 
powers of a meeting called under the rules, and may a])X)oint its 
own chairman (i). The chairman of the sxiecial meeting must 
send a report of what takes place to the registrar (A:). 

319 . Where the jjlace of meeting is fixed by tlio rules, which Hare of 
provide for their alteration only at a mooting of the society legally 
convened, rules altered at a meeting held elsewhere are vuid(/). 

The secretary or other officer of a friendly society served with Who must 
a requisition, duly signed in accordance with the rules, to call a 
meeting for the jiuiqioso of altering or rescinding the rules mu ht 
convene the meeting (??/). 

320 . Eegistered societies and branches and their meetings are rrivilegcsof 
exemx)t from the provisions of the Unlawful Societies Act, 17y9(7z), 

and the Seditious Meetings Act, 1817 (o), if their operations aro 
coiilined to the business piovided for by the rules (p) ; but tliis 
exemption does not apply if on the request of two justices of the 
peace full information is not given*by such societies or braneliea 
of their nature, proceedings, and xiracticos ( 17 ). • 

Ui) I'Viojidly Sooiotien Act, I8UG {oO & 60 Vict. c. 2.3), a. 76 (7). 

(e) i hid., a. 76 (1). For form of application, eoe Encyclopedia of F^irms and 
rrecodoiits, Vol. VI., ]>. ; Tn'aHury Hegulations, 1897 (d8), F^-rni AD. The 

foe for culling a sjjeciul mooting is £ 1 , payable in advance (Treutiury Regulations, 

1897 (70) ). 

(/) Friendly Societies Act, 1896 (59 & 60 Vict. c. 25), s. 76 (2), For lorin 
of fltalutoiy docluration iu supjiort of such a])plication, seo Edcycloi»mdiii of 
Forms and IVecodenta, A''ol. VI., p. 89; Tiousury Regulutioiis, 1897 (18), 

Form AE ; and for form of notice, see Treasury Regulations, 1897 (51), Form A(J. 
ig) Friendly Societies Act, 1896 (59 & 60 Vict c. 25), s. 76 b'h. 

(A) IhuLf H. 76 (4) ; Friendly Societn^s Act, 1908(8 Edw. 7, c. 32), B. 7, 

(j) Friendly Societies Act, 1896 (59 & 60 Vict. c. 25), s. 76 (6). 

(A) Tr(‘a.siu'y Regulations, 1897 (52), Foim AH; Eucyclopcudia of Foijiis 
and l*recedents, Vol. YT., p. 90. 

(0 JL V. Tidd Pratt (1865), G R. & S. 672. 

(tti) R. V. Bannatyne (1851), 20 L. J. (Q. B.) 210 ; see R. v. Aldham and Untfvd 
Parisheft Tnmnmce Society (1851), 2 W, R. 456 (mandamus to officer to con\oiie 
meeting not gi anted in special circumstances). 

(ys) 39 Geo. 3, c. 79. 

(o) 57 Geo. 3, o. 19. 

Ip) Friendly Societies Act, 1896 (59 & 60 Vict. o. 25). s. 32 (1). See title 
Criminal Law and Procedure, Vol. IX., p, 466. 

(3) pid., ». 32 (2), 
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321. A constable^is not entitled to enter a private room in a 
public-house hired by a friendly society for holding a secret 
meeting, unless he has reasonable ground to su.s])ect actual or 
probable circumstances constituting a violation of the Licensing 
Acts (r). 


Sect. 2. — Special Be solutions. 

322. Special resolutions are required for certain purposes specified 
in the Act of 18% (.S-). 

For those purposes a sjiecial resolution is a resolution which is 
(1) passed l)y a majority (^) of not loss than three-fourths of such 
nKunbors of a registered society (not a branch) entitles under the 
rules to vote, as may be 2 >roseut in person or hy })roxy (rt) (where 
the rules allow proxies) at any general iik'.c ting ot which no Lice speci- 
fying the intention to propose that resolution has duly been given 
according to the rules (6), and (2) coiilirmed by a majority of such 
members at a subsequent general meetiiig, of vhicli notice has duly 
been givTii, held not less than fourteen days, nor more than one 
montli, from tlio day of the meeting at which sucli resolution was 
first i)assed (e). At any such meeting a declaration by the chairman 
that the resolution has been carried is conclusive evidence (d). 

A copy of every special resolution for any of the purjioses 
mentioned in the Act of 181H), signed by tlie chairman of the 
meeting and countersigned by the secretaiy, must be sent to the 
Central Oflico and registtu-ed, and until the cojiy is registered 
tlie s'liecial resolution is iiuuTectivo (c) Failure to send a sqiocial 
re.^oliition to the Central Oilice for registr}" is an ofleuce(/). 

323. Where the rules of a pari'iit society jirovide that on the 
secession of a branch a special general meeting of that branch 


I 

(r) Jhihcun v, Dwnhiuj, [18971 1 Q 15. 575, Lici'iisiiig ((Juiisolirlatioii) Aet, 
1910 (10 Edw. 7 & 1 Goo 5, c. 2d), 81 ; and sco title Tntoxicatixo JjIquoks! 

A ‘5 to CMitrv uj)«'Ti club iJicmiscH, wu title CLUJis, Yol. IV , pp. 

59 A eO \ict. c. 25, Bi?. 09- 71 (change ui’ nuinc, niinilganKitioii or tranefor 
(d eiiiragnients coiiv(*ksioii into a coinijauv , as to which, Vcc p. 195. ante, and 
pji. 192, 19 : 5 , 7>c.Nf). 

UJ As to powers ol majority to hind minority, see M'Kin?n/ v. Banislnj 
Coi ]i()i atwn (1891', 10 L, li. 5159, 0. A. 

((i) As to the stam])iiig of pioxies, bco Friendly Socictieb Act, 1S9G (59 & 00 
\ let. c. 25), B.' .99 (d). 



Ul, Inioiidly Souioti-s Act, 1890 (59 & 00 Viot. c. 25), s. 74 ; boo title Ooil- 
I'AMKS, \ ol. Y., ](, 209. 


(c) hriendly ><)Lictu;B Act, 1890 (59 & 00 Yict, c. 25), s. 75. The foe for 
logistration IS 10^ (Tit>asuiy PogulatioiiH, 1897 (70)). Registration is effected 
hy wilting- at the lout ot the copy the word “ ^o^J:lBte^od,” ami atiixiiig tho beal 
or stamp of thvj ( ential Othce (TroabUiy Ilegulatioiip, 1897 (dO) ). As to renstra- 

T li il \ I iT I vl 111 ,-. . *. I 
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must be held, and direct that the assent of three-fourths of the. 
members^ must be obtained, the assent of the parent society to the' 
meeting is not necessary, but the majority of tlie branch members, 
and also the majority at the special meeting, must assent to the 
secession (g). 


Part VIII.— Privileges of Registered 
Societies (/o. 

Sect. 1 . — Exemption from Stamp Euties, Income Tax etc, 

324 - SLamp duty is not cluugeahle upon any of the following 
documents (/), namely : (1) a draft (/c), order, or receipt given by or to 
a registered society or branch in respect of money payalile by virtue 
of its rules or of the Act of IHDG ; (2) a letter or power of attorney 
granted by any jierson as trustee for the transfer of any money 
of a registered society or branch invested in bis name in tlie public 
funds ; (d) a liond given to or on account of a registered society 
or branch, or by the troasurcr or otlier officer tlieieof (/), and (4) a 
policy of insurance or aiipointmcnt or revocation of appointment 
of agent or other document required or anthoiised by the Act of 
189(3, or l)v the rules of a registered society or branch (m), 

A mortgage or transfer of mortgage made to a friendly society 
is not, however, exempt from stamp duty, altliough the society is 
empowered by its rules to invest on moi Igagc (if )» probably, 
is a receipt for rent given by a society vben in possession as 
mortgagee (o). 

325 . The stock, dividends, or interest of any registered friendly 
society, restricted by A(*,t of rarliamcnt or by its rules from assuring 
to any person any gross sum exceeding .£1500 or an annuity of X‘iV2, 
are exempt from duties chargeable under Sciiedulo C of the Income 
Tax Act, ISl^(p). In tlie case of jiroperty belonging to a Society, 
which is invested in public securitii s in the Bank of England, to 
secure exemption the ownership must he proved by a trustee, 

0/) Jte Sheffield O^der of Drutds Society (1892), OG J. 3*. GIG. 

(/<) Seo note (a), p. 12d, aide, fur list of the advantages a registered has over 
an unregistered society, 

(?) IVioiidly Societiofr Act, 1S9G (59 & GO Yict. c 2r>\ s. 3G 

(7v) E.(j., a che(pio drawn by the society on its hunker (Oilicial Oirciiliir, 
November lOth, 1891 , Alpe, Law of Stamp Duties, 11th od., 2G8\- A-s to 
stamps, generally, fieo title Hevisnue. • 

(/) K.q , a bond for the ^iroductiou of a box containing the subscriptions of a 
feocK'ty {Carter Ihnd (1803), 4 L«p_ 253). 

(in) E.g., a statutory receipt vacating a mortgage under the Friendly Societies 
Act, 1890 (59 & GO Viet. c. 25), s. 53(1); see title Buiijding Societies*, Vol. III., 
p. 372, and, geiieinlly, titles Mouigace ; Revenue. 

(?<) lie Roi,al Liver Friendly Soi id ii (1870), Ij. 11. 5 Exch. 78 ; sen jraZ/i:cr v. 
Gues (1848), 6 C. B. 662, a case decided on the language of fatat. (1829) 10 
Ueo. 4, c. 56, 8. 37. 

(o) A.-(7. V. Phillips (1871). 24 L. T. 832. 

(p) & & 6 Viet. c. 35. 

H.L.— XV. 
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fcn^asuror, or member of the society before the Commissioners for 
ypocial l^urposes (q). 

Legally established friendly societies entitled to exemption under 
the Income Tax Act, 1842 (r), are also entitled to exemption in 
respect of their stocks, dividends, and interest, ard other prolits 
and gains clnirgcablo respectively under Schedules 0 and I) of the 
Income Tax Act, 1853 (.s*), and to the like allowances in respect of 
any charge under Scliediilo A, to be made on the lands belonging 
to the society as are granted to colleges ‘and other proportics (^). 

■* 

326. The proi)erty of registered societies is exempt from the 
duty imposed on the aiinnal value, income, or profits cf all real and 
j^ei'Bonal lU'Oj^erty which belongs to or is vested in any body cor- 
pf)rate or unm(iorpoiate(a). 

327. The foe simple of, or any interest in, any land lield by a 
registered society is in certain circumstanees exempt tfom reversion 
duty, undeveloi)ed land duty, and increment value duty (r). 

Sect. 2. — Prioiitij over Creditors of Officer. 

328. Upon the death of an ollicer of a registc'red society or 
branch having in his possession by vii tue of liis oilice money or 
property belonging to the society or l)ranch, his heirs or personal 
representatives, as the case may be, must, upon the demand in 
writing of the trustees of the society or l)ranch, or of any person 
authorised to make the dmnand, [)ay the niDiiey ami deliver over 
tlic propei’ty to the trustees in preference to any other debt or 
claim against the oHicer’s estate (/r). 

329. A legisterod society or branch lias a similar priority against 
other creditors, (I) in the event of the l)ankni[4cy of an ollicer or of 

(7) Incoiiio Tax Act, 1S12 [o A 0 Viet. 0. 30), fl. SH, Sdird. (7 (1), tiio 
exemption grantcMl by tliis Act iip]»li(.*s Id any friemily Hocioty loj^ally o^tublidied 
under any statute rotating to inendly eucicties (Finance Act, ItHO 

(1(? JOdw. 7, c S), H. 70). 800 LTonciallj'^, as to those commLsionerH und as to 

iitiuterneiit of income tax, title Income Tax As to the oxGTn)itiou tToni 
rates societies established iiiid<T the special authorities of tOth July, 1S7S, 
and 3rd October, 187‘J, see note (f»), p. 123, a7tte, ami title LrmiAUY AND 
8 CIENTIFIG Institutions. 

fr) 5 & 6 Viet. c. 35. 

(«) 10 & 17 Vict. c. 31, p. 19. 

(0 lleveiiuo Act, 1839 (52 A 53 Viet. c. 42), b. 12. Ab to a fiiondly society 
which claims oxemjjtiou owing to its income not excecMling iToO, being also 
entitlod to claim cxeirij)tion from hind tax on bind hclil by it as mortgageo in 
possession, see Finance Act, 1898 (60 & 61 Viet. c. 10), s. 12. See also titlo 
(Charities, Vol. IV p. 208. 

(/() (.'ustoms and Inland Ee venue Act, 1885 (48 & 49 Viet. c. 51), s. 11 (4). 
As to principles of assessment, see Ht^Surretf Counti/ Uncket C/ah, [1901] 2 K. 11- 
4(K). As to exemption of unregistered bocieties, see Glasgow Tailors' Invorpoi ation 
^l. Inland lieumue i'ommibsioners (1^87), 24 Sc. L. E. 616; Re Linen and 
Woollen Drapers etc. Institution (1887), 5S L. T. 949: title Chajritijes, Vol. IV., 
pp. 207, 208. 

(u) Finance (1909-10) Act, 1910 (10 Edw. 7, c 8), s. 37. See, further, title 
Bevenuk. 

{w) Friendly Societies Act, 1896 (59 & 60 Vict c. 25), s. 35. ‘‘Demand in 
wntmg '' would cover a writ or summons (see Jholmii y. Gething I\W6), 32 
• lloav. 322 (service of bdl in Chancery). See also title ThcBCOTons .iND 
Administeatojis, Vol XIV., p. 250. * 
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the liquidation oi his affairs by arrangement, and (2) in the event 
of an execution, attachment, or other process against an officer or 
his property, the sheriff or other person executing the process in 
such circumstances being bound to hand over the jirnporty taken 
in execution (x). 

330. A fitatutciry enactment givinfj ])rcfenjK*<i is (‘onhtru(‘(i 
Btrictly as it is against common rights). 

It is doubtful wJiotlior the preferential right of fiiendlv sociofios 
^\oul(l prevail against tlio Crown (/i). Where the troas'unu’ of a 
friendly society to winch ho ow’i'S inonov becomes liankrupl, and 
his landlord distrains for rent, tho landlord, as between himself 
and the society, may retain ihe proceeds of the distress (r). 

Neglect to ohiaiii fiom tlie treasurer tho protection of a bond 
or other security required by statute (d) or the rules of society 
deprives the society of its claim to priority (c); but a society doi's 
not lose its priority by reason of the liaiikrnpt officer being 
beneficially interested in the property of the society (y'), or by being 
negligent in examining its accounts (^7). 

331. Tho preferential right of friendly societies is not a])plicablo 
except in the case of properly constituted officers (/i). It does not 
apply in the case of a socioty’s bankers (i), even though appointed 
under the rules (A'), or to moneys lent, by the consent of a so(;iety 
upon a promissory note carrying interest, to a person who 
practically acts as treasurer, though not aiqioinlod (Z), The 


(rj Fnondlv Stioietioa Ar.t, 181)0(69 & GO Vi<'t v h. 36, lie Wooilh'ff’e^ 

TC) Jlity (1839), 3 Done 637 ; l^Jtakesjtere Lodt^e Man> }irsff>r Uu'ify IiKhitemient 
(hdet (if Oddfdluws. {Trn»i(cs)\ e/raAnm (1877), Dipiosu and CiJiimnoii, 86 ; Lm/al 
Ayificourt Lodge Mandivdrr Lnify Independent Older (f OddfdlotrA {Trustees) v. 
Woods (1877), JJunoso and Oanimon, 84 (county court) ; and hva titles Hank- 
KXUU’CY AND InsoLN'LNCY, Vol IT., p '2o , lifelLDINO Sof'lETlKS, Yol III , p. 34G ; 
and as to oxoeution generally, see title KxeoU'ID>n, Vol XIV , pp. 1 et seg. ^ 

(а) Re Jarditie, Kx parte Fleet (1<S6()J, 4 J)o G. & Sm. 62 ; lie Aheidein (189G), 
13 T. L. U. 7. 

(б) JCx parte Amicalde Soeutg of l.amaster (1801), G Ves 98. 

(r) Re T/imnas (187())» Diprose and (Jaminon, p. G4 • 

(d) Friendly yocietiea Act, 189G (69 & GO Viet. c. 26), b. 54. 

(f*) Fx paiie Ross (ISO'l), C) Yob. 802, John O' Gaunt Lodge of Oddfellows v. 
R()l (188,3), Diprose and (Jaminon, G7 (county court); Re Olnrhe^ Fjx parti 
//ay 7 ? c^’ (1844), 3 Mont. D. & Do O. GG3. , 

( f) Re Olarhrm, Kx parte Orofidey (1837), 2 Deac. 665. 

[g) Ahsolom v. Gethutg (1803), 32 Deav. 322; Moors v. ManuoU (1876), 7 
Oh. D. 643 (huildiiip: society); eoo Re Italccr, Ex parte Burge (1841), 1 Mont. 
D. De G. 610; Re Wekh, Ex parte Oddfellows' Soiiety [Trudees) (1894), G3 
L. J. ( 0 . B ) 624, gier Wright, J., at p. 52G. 

(A) Re Thick, Kx parte Ituekland (1818), Buck, 214 ; Re Aherdein, supra, Fi>r 
dennitioii of officers, see Fiiendly Societies Act, 189G (69 & 00 Vict. C. 25), 
R. lOG, and note (0, p. 142, ante, see also title Bankruptcy and Insolvency^ 


Vol. IT., p. 215. 

(t) Re Ruffordand Wragge, Ex parte Or/ord (1862), 1 De G. M. (fr G. 483 ; Re 
TFise, Ex parte IVhipham (1844), 3 Mont. D. & De G, 564 ; Re West of England 
and South Wales District Bank, Kx parte Swansea Friendly Society (1879), 11 
Oh D. 70S: hut see Re Batson, Ex parte Riddell (1842), 3 Mont. 1). & De G. 80. 


wCl ne Ltarftf', juj-jh -purtv jauiiio Nji . 

(0 Ex parte Ross (1802), 6 Yes. 802 ; Ex parte Ashley, Ex parte Corsefr (1801), 

6 Ves. 441; see Kx parte Stamford Friendly Society (1808), 1 “i Yes. 280; iic' 
Shaitoeft, Ex parte Long Ashton 'junior Friendly Society (1861), 6 fi. T. 370. 
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right applies even where the officer has been removed from oflSce 
before the date of his bankruptcy (m). 

Where tlie defaulting officer is in partnership \Yith another 
person, and both become bankrupt, the society is entitled to 
preference only out of tlie separate estate of the officer (??). 

Sect, 8 . — Exemption fmn Assurance Companies Act, 1909. 

332 . The Assurance Companies Act, 190!)(()), does not apply to 
registered friendly societies The Board of Trade may, on the 
application of an uinegisterecl Iriendly society, and after consulta- 
tion with the Chief Begistrar of Bnendly Societies, confer a similar 
exemption on such society {q). 


Part IX. — Property and Funds. 

Sect. 1 . — Borroiving and Lending, 

Suh-Sect. 1 . — Lon ou'VKj, 

333 . A registered society not specially authoris('d has apparently 
no power to borrow except upon mortgagee of its real and leasehold 
estates (r). Bower to mortgage must 1)0 contained in the rules ; but 
a mortgagee is not bound to inquire as to tlic authority (.s), and if 
inoiiev has ))C(‘n boi rowed and aj)])]ic<l for tljo ))(!iH‘iit of a society, 
the debt cannot be rejiudiated for lack of formality in the security (a). 

334 . Money may in pursuance of rules be borrowed from 
ineinliois or from otlier persons l)y any registered society specially 

(m) Re Kilhecl\ Ex parte Good Intent Lodge, No. 987, of the (hand United 
Order of Odd EtUoirs [Ti nsiees), [ 1910j 1 K. 15 18C, following Re Miller, Ex parte 
Official Receirer, [1S9,8J 1 Q. !». 827, 0. A.* In Re Edheck, Lx parte Good Intent 
Lodife, No. 9S7, of the (travd United Order of Odd FcUotua {^Tru»ifrn), supra, the 
bankni|>4cy BnjXTveiied after the debtor hii<l ceased to bo, and in Re MilUr, Ex 
parte OffiuuiL Renioer, bvpra, while the debtor was still, an otiicer of tho 
Kocioty. Sco also Re Batson, Ex parte Ridddl (18! 11), 3 Mont. D. A: De 0. 80. 
A Bociety ifl entitled to prefoo-ntial paymont t>ut of tho estato of a liaiikrupt 
tieasuror, wln»ho assets consist only of stock in trade and fuinituro, not 
Fpficifi cully belc'iigiiig to tho society {Re Atkins, Ex parte Edmonds (18S2), 51 
L. J. (oji.) 40rq, 

(w) Re Ashlei/, Ex parte Appacli (IS^O), 1 Mont. D. & Do O. 83, As to liability 
of partner’s sqinrato estate, generally, see title I'atitxeksiiip. 

(o) 9 Kdw. 7, c. 49; see title Companies. VoL V., pp. 620, 025. As to tho 
efi'oet of the A<'t on policies issued by' collecting societies, see title Comtanies, 
V<il. V.. p. 020. 

{p) Assurance Companies Act, 1909 (9 Edw. 7, c. *19), s. 1, 

M Ibid., R. 35. 

r) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), s. 47 (1). The power 
to mortgage conferred by this sub-section implies, it see^ma, a power to 
borrow. Probably a covenant binding the society may bo contained in tho 
mortgage, see Wen/eck {Baronm) v. Jliver Dee Co. (1883), 36 Oh. D. 675, n., 
081 , n., C. A, As to mortgage generally, son title Moktgage. 

(s) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), a. 47 (1). • 

• C<() Pare v. fVff/f/ (1861), 29 Beav. 589 ; see also dona v WoolJams (1822), 1 

1>- * .&Ey. (K. . 
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authorised, having for its object the creation of funds to bo lent 
to members or for their benefit, and liaving in its rules pro- 
visions tliat (1) no part of its funds shall l^n divided anion^ the 
members, and (2) all mone}’ lent to members Bliidl bo applied to 
such purjiosG as the society or its committee may appu)vc(/0. 

Sub-Sect. 2.— Lending. 

335. Ai)art from statutpry authority, the trustees of a fric'iidly 
society have no authority to lend the money of the soeieiy (r). 

336. A registered society, ^vhen so authorised hy its rules, levs 
power to create sejiarate loan fund by receiving conti’ibuf ions or 
deposits from its members (d). 

No member of a registered society may have an in the 

loan fund exceeding .1^200 (c); nor may a registered socHjty hold at 
any one time on deposit from its nioinhcrs any money beyond the 
amount fixed by the rules, which amount must not exceed two-thirds 
of the total sums owing to the society by the members wdio have 
borrow'cd from the loan fuud( / ). 

A registered society, hut not a branch, may make loans to 
members out of the loan fund, hut not out of mono\s coiitrihuted 
for the other purjioses of the society. Such loans uiny he made on 
the personal security of members watli or without surcitios, and to 
the amount provided by the rules; but no loan may be made 
w^hich, togetlier with any money owing by a inenibor to the society, 
exceeds £50 (V/). 

337. A loan may l)e made by a registered society, and, if the 
rules permit, liy a registered branch, to an assured member of at 
least one full year’s standing on the written security of himself and 
two satisfactory sureties. The amount lent must not exceed one 
half of the amount for which the life of the raemher is assured^. 
The amount advaiued, with interest, may he dodiic ed from the 
sum assured, without prejudice m the meantime to the operation of 
the security {h). 

338. A loan on personal security (i) to a person who is not a 
member of the society is not illegal in the sense that monc^ys 
lent on personal security are irrecoverable, hiil. it ifi a ])roach 


(b) Societies’ Durrowiiig Powers Arfc, 1898 (81 A' 62 Yict. c I'O- LTidor 
Troasiirv Anthoiity (16tli May, 1876), loan socii‘ties may be ostablished “to 
create hinds b}" monthly or other subi^criptions to be lent out to or inve^tted 
for the members of a society or for their bcneiit, pursiinnt to the Friendly 
Societies Acts.” Soe Friendly Societies Act, 1896 (59 & 60 Yict. c. ‘id), s. S (5); 
and title Loan Societies. 

(c) lie Coliman, CoUman v. Coltman (1881), 19 Oh. D. GJ, 0 A., per JJitETT, 
L.J., at p. 70. 

(d) Friendly Societies Act, 1896 (59 & 60 Yict o. 25), h. 46. For form of rules 
regulating loan funds, see Encyclopaedia of Forms and PrecedontH, Vol VI., 
piK 38, 39. Compare the power to borrow for a like purpose, p. 164, anfr. 

(e) Friendly Societies Act, 1890 (59 &: 60 Yict. c. 25), s. 46 (b). 

(/) //nd.,s. 46(d). 

n/) Jhifh., s. 46 (a), (cV 

(A) 1 hid., R. 45. Such a loan would, apparently, not require one or other of 
tho consents mentioned as regards inyestmouts in ibid,, s. 44 ; see p. 167, poat. 

(i) /.C-, on the security of an individual. 
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Friendly Societies. 

of trust (/i) ; and the trustees and the society are liable to penalties 
for making or sanctioning such investment (/). 

339. A registered society may invest on mortgage (m). 

Upon the registration at tlie Land liegistry of a cliarge in favour 
of a friendly society or branch, tlie instrument of cliarge nia}", if it 
is so desired, be delivered to it after registration upon delivery 
at the Land Registry of a copy veriiicd as correct by the 
Hccrolai*}". The copy is admissible for -all pin poses as sufficient 
evidence of the C(ui1ents and execution, and nved not be stamped, 
but it must bt 3 filed in the Land Registry (a). In such a case the 
instrument of (diarge must bo indorsed with a certificate of registra- 
tion, and the instrument so indorsed is then treated for all 
purposes as the certificate of charge. It must be indorsed wuili 
notes of transfers, part discharges, and other dealings, and whim 
the charge is wholly dischargcid must be delivered up, cancelled, 
and lolained in tlie Land Registry (e). 

340. On payment of monoys secured to a registered society or 
Inancli l)y moi tgage ( 71 ), no reconveyance or surrender is necessary, 
if a receipt in the statutory form (q) is indorsed on or annexed to the 
moiigage or other assurance (/). The receipt, which must bo under 
the hands of the trustees, and counter-signed by the secretary, 
operates like a rc'conveyance to revest the legs I estate in the person 
for the time lieing entitled to tlie equity of redemption (h). 

341. Where tlie morlgogo or other assurance is legistored under 
any Act for the registration or record of deeds or titles, the record- 
ing officer must, on production of the statutory receipt, verified by 
oath, enter satisfaction of the mortgage or charge on the ri'gistm’, 
and grant a certificate, either upon the mortgngti or assurance, or 
separately, to the like effect (/)j» The certificate will Ixj received as 

•(A:) lie ('oltmany CoHman v. Coltman (1881), 19 Oh. I). 0*1, C. A, ; 6ce title 
Duildjng Societies, Vol. III., p. 361. • 

(/) Friendly Soci(*ii(*s Act, 1896 (59 & 60 Viet. c. 25), fs 81, 87; Ludlow v. 
Jiflhnre ^1881), Diproae and (jammon, 123 (police court). See as t-o invest- 
ments authoiised, p. 107, jxtsL 

(m) See note (o), p. 168, post. Such a mortgage is not exempt fiom Ktamp 
duty ; see p. 161, ante. 

(?*) Tjiind TransitT Rules, 1903, r. 121. As to registeiod charges generally, 
title MoitTOAGE ; as to registration of title, generally, see title Real 
J'aorKRTV ANi) Chattels Real. 

{ij) Land Tiansfer Rules, 1903, r. 122 

( p) For foiTO of mortgage to a friendly society, see Encyclopedia of Forms 
and Precedents, Vol, XVL, p. 271. 

{(f) For form of statutoiy receipt, see ihul., Vol. VI., p. 91, and Friendly 
Societies Act, 1896 (59 & 60 Viet. c. 25), s. 98 (4), Sched. II., Pait 111. As to the 
iijiportanoo of adhoriiig literally to the statutory form, see 'Thomas v. Kelly 
(1888), 13 App. Cas. 606, 619. 

(r) FriOTiUly Societies Act, 1896 (50 & 60 Vict. c. 25), s. 63 (1). The similar 
section in the Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 42, has been 
constnied by the coints on several occasions, and no doubt such decisions would 
apply to this sub-section. For cases, see title Bdildinq Societies, Vol. III., 
pp. 370, 371. 

(«) Friendly Societies Act, 1896 (69 & 60 Vict. 0 . 25), a, 53 (1); Carlisle 
mlianking Co. V. Thompsm (1884), 28 uh. D. 398. As to discharge of Ibrortgago 
sj'nirities, generally, st^ title Mortgaoe- 

(0 Fr endly Societies Act, 1896 (59 & 60 Vict. 0 . 25), s. 63 (2). The ‘fee for 
entry and ceitifioato is 2a. Gd. (tlnd,, s. 53 (4)). 



Part IX. — Profbrty and Funds. 

RVid^ncG in rII courts End proccodinpjs witliout further proof 
Jn the CEBe^ of lEnd re^jiatored under the Ijfind Trflnsfor Act^ 
1875 (b), an instrument of discharge in the oilicial form, under the 
hands and seals of the trustees or other pro))er ollicei-s of the society 
and attested by the secretary, has, however, the same effect in 
vacating the mortgage or charge and in vesting tlio estate and 
otherwise as a receipt indorsed on tlie mortgage or charge (c). 

If a mortgage to a registered society or branch comprising 
copyholds or lands of customary tenure has been onlorcil ngon the 
court rolls, the steward of the manor or keeper of the register must, 
on production of the statutory receipt verified by oath, make an 
entry and grant a certificate to the like effect as is before mentioned 
Yith rogaial to registered mortgages (d). The certilicato is in like 
manner evidence without further proof (c). 

342 . If a friendly society, being mortgagee, .and ailing by its 
investment committee, in excsrcise of its power of sale, sells to a 
member of tliat committee, the onus of proof as to the fairness of 
the transaction rests on the purchaser (/). 

343 . A Rocicity ivf.,n‘ateied under the Act of 18‘J0 i« exempt troin 
regintration iib a “money-lender ”(//). 

Skct. 2.— Investments, 

344 . The rules of a registered society must provide for th(^ 
investment of its funds (//). The trustees of a legislered secif'tv or 
branch may, with the consent of the commiitee or of a majority of 
the m('nilx3rs present and entitled to vote in general meeting, invest 
llio wliole or a part of the funds of the society or branch in any of 
the following ^vays (/) : — 

(1) In the Post Office Savings I?aiik or in any savings hank 
certified under the Trustee Savings Panks Act, 18Gb {L); (2) in 11x3 
public funds ; (b) with the Natif^nal l)cl)t Coinniissionors, in accord- 
ance with the provisions of the Act of 18iiG(/); (d) in the purchase 


(a) PriPiidlv Sociotios Act, 1896 (59 & 60 Yict. c. 25), s. 53 (3). 

(/>) 38 .V: 3irVu‘t. c S7. 

) Land Tua\Kf or Kulos=i, 1903, r .167. See Encyclopiedia of Forms and J'ro- 
coilontH, Yol. Xi., p. 416. 

(d) Fiiondly Societies Act, 1896 (59 60 Viet. c. 25), s. 53 (2). Tlio foo lor 

entry and oeititicate is 2f<. 6d. (dnd., .s. 53 (*l)). As to mortgages of copyholds, 
ccnoiallv, see titles Cofyiiolds, Yol. VII 1., p 93; MOKTOAnis. 

(e) Friendly Societies Act, 1896 (59 & 60 Viet. o. 25), s. 63 (3). 

(/■) Hod'ion V. J>eana, [1903] 2 Oh. 647. See further as to sales and pin- 
Ciiasors by societios, being mortgagees, title liuiiU)iNa SoOlETiES, Yol. Ill , 
pp. 368, 370. 

{g) /.(*,, under the Monev-londors Act, 1900 (63 & 64 Yict. o. 51), s. 6 (b), 
to which see title Money and Money-Lendjno. 

{h) Friendly Societies Act, 1896 (59 & 60 Yict. c. 25), Soiled. I. (5). F<‘r form 
of rule regulating investments, see Encyclopaedia of Forms and Pn cedents, 
Yol. VL, pp. 37, 3S. 

(i) Friendly Societies Act, 1896 (59 & 60 Yict. c. 25), s, 44 (1). As fio loans, 

see p. 165, ante. „ , ^ ^ 

{/.) 26 & 27 Yict. c. 87, 8s. 33—35; see title Bankers and Banking, Yol, I,, 

pp. 576 et seq. 

[1) 69 & 60 Yict. c. 26, s. 62 ; and see p. 168, poat. 
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af land, or in the erection or alteration of offices or other 
biiildin^^s thereon (m) ; (5) upon any other security expressly 
directed by the rules, otlier than personal security, except such 
loans to ineinhcrs as are authorised by the Act of 1896 (w); and (6) 
in any authorised trustee investment (o), 

345. The rules of a society and of its branches may provide for 
the investment of funds of the society by a branch, and of funds of 
a branch by the society or another branch, and the consent to such 
investment must be that of the body ))y which the investment is 
made (7?). 

346. Any sum of money not less than .C50 declared to lielong 
oxclusively to a society or branch may bo paid to the account of the 
National i)ebt GommissionerG at the ihiiik of England or the Bank of 
Ireland (5), ^doneys paid in npon a false declaration are liable to 
forfeiture, and to he transferred to the sinking fund (?•). The 
interest on m()IH‘3^s so invested varies from iJl olL to .£2 15s. 
pei cent., accoiding to tlie dates of (1) legal estaldishment of the 
society or braiicli, (2) first investment, and (6) the assurance 
from which the money aiises (s). A society or branch which has 
funds so invested at a rate higher than £2 15s. per cent, may 
retain at tliat rate only so much of its funds as arises from assur- 
ances made liefore the date applicable to that rate, after d(3ducting 
all benefit payments and management exiienses incurred on 
account of those assurances {i) : funds not entithid to be retained 
at a rate higher tlian £2 15^#. ])er cent, must be either withdrawn 
or tiansferred to the lowest rate (a), and tlie Cominissioners have 
power, when all the lueml^ers of a society or branch assured before 
ITitli August, 1850, have died or ceased to be members, to transfer 
the investments of that societ}^ or branch to the lowest rate (5). 

If a society or branch withdraws an}" money invested with the 
Gommissioners, it is not entitled, without their consent, to make a 
further deposit (c). • 

A society or branch must furnish, wiioii required, returns of the 
funds dV-posited and the assurances to wiiich those funds relate {d), 

in) Friendly Societies Ar,t, 1S96 (oU & CO Yict. c. 25), s. 47 (1), 
n) Ibid,, S3. Ao, 40 ; and boo p. 105, ante. As to a loan on ])ortsonal bociirity 
to a non-meiiifcei', sec ]). 105, artte. As to the iiieauing of security, see Ik liaymr, 
llui^ner v. liayv^r, 1 Clx. 170, 189, C. A. 

('i FritMidly Sociotiea Act, 1908 (8 Edw. 7, c. .‘32), s. 4. As to w^hat aro 
authorised lrubt<^e securities, seo title Tiiusis and Trustees ; and as to invest- 
rueiit on mortgiige, seo p. 106, ante, 

(j>) Friendly Societies Act, 1896(59 & 60 Vict. c. 25), 8.44 (2). 

(v) I bhL, 8 52 ^1), (2). The provisions of the Trustee Savings Banks Act, 
1968 (26 & 27 Vict. c. 87), as to receipts, certificates, and orders apply (Friendly 
Societies Art, 189() (59 60 Vict. c. 25), s. 52 (1) ) ; seo Trustee Savings Banks 

Act, 1863 (26 & 27 Vict, c. 87), 68. 21, 22, 24 — 28, and title Bankers and 
Banking, Yol. I., pp. 576—578. 

(r) Fiioiully Societies Act, 1896 (59 & 60 Vict. c. 25), s. 52 (3): Savings 
Banks Act, 1891 (54 A' 55 Vict. c. 21), s. 12. 

(s) Friendly Societies Act, 1896 (59 & 60 Vict. c. 25), s. 62 (5). 

(/) I hid., s. 52(8). 

. ( 0 ) 1 hid. 
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347. A registered friendly society iniiy Inivo deposits in more 2 . 

than one savings bank in the United* Ivingdom, and de])osits stand- Invest- 
ing to more than one account in the same savings bunk (c). ments. 

Sect. S.— Power to hold Laud. Deposits 


in Bavjnp^a 

348. Where tlie rules so provide, a rti^u'stf nvl socieLy or 
branch (/) may (1) hold, pnrehaso, or take on Icasr, m luiiiuis of 
the trustees of the society or branch, land of any tenure, and any 
interest in land {(/) ; (2) self, exchange, mortgage, leases or })uild u})oli 
that land, with power to alter and pull down buildings and ngaiii 
rebuild (/i). Turchasers, assignees, mortgagees, or tenants are imt 
bound to inquire as to the authorit}^ for any sale, exchange, inoit- 
gage, or lease by the trustees, and the receij)t of the trustees is a 
discharge for all sums of money arising from or in connection with 
any such transaction (i). lieiievolont societi(‘S may not hold land 
exceeding one acre (A). 

349. AYhcre a registered society or branch is entitled to cojiy- Copyhoidg 
holds or customary freeholds, eitlier absolutely or by wn.y of 
morlgjige, it may n^quire tbo loid of the manor to admit as b*, mints 

at least three trustees of tlie soci(‘ty or brancli, on ])ayment of the 
lines payable on the adinission of a single tenant 

Skct. ]^estin(j, IJ t' coin t Ion, and liccoiri^ of Propotij, 

350. All property (m) belonging to a registered society, wlndlier vesfin^of 
acquired before or after the society iS'' registered, vests in the piopuityof 
trustees for the time being of the society for the henelit of the 

society and the members according to the rules (a). 

The propert}" of a registered branch vests wholly or partly in the Ve&iin»^oF 
trustees for the time being of that branch, or of any other branch 
of which tliut branch forms part, ov, if the ruli^s of the society so 
provide, in the trustees of the society. In tlie latter case th^o 
rules of tlie society should proyide ^^hether the jiroperty is io be 
held for the benidit of tho members of the branch or of the members 
of tho society geiienilly (o). . 

(<>) Savin^H litiiiks Act, 1S91 (.i-l & Viet. c. 21), h. 12 ; s (‘0 id'^o iitlo 
Bankehm and Hankino, Vul. I, pp. o7G— 578. 

(y ) k\>r tlicse purposes a brancli of a rogistei cd society not^l not bo sojairatoly 
regieter<id (friendly {Societies Act, 1890 (59 & 60 Vict. c, 25), s. 47 (2)). 

{q) Jlnd,, SB. 47 (1), 106 ; Interpretation Act, 1S89 (52 A 53 A^ict. e. 63), s 3 : 
compare the power to invest in the purchawse of land f?ivon by s. 44 of the Act 
of 1896, wbich, however, having regaid to tbuL, h. 47 (1), would .seem b) bo 
exercisable only where authoiised by rules: and see pji 167, 168, For 

restrictions on the holding of land by charitable Ixxhos, see title Charities, 

Vol. IV., pp. 124 ct seq. 

! h) Friendly Societies Act, 1896 (59 & 60 Vict. c, 25), s. 47 (1). * 

i) Ibid, 

k) Ibid., 8. 47 (3). 

/) B. 48. 

7 / 1 ) Including realty and personalty, books and pajiers (Friendly Sneietiesf 
Act, 1896 (69 & 60 Vict. c. 25^ s. 106). 

(«) Jlid., 8. 49(1); Yeates v. llohcita (1855), 7 De G. AI & O. 227, C. A.; 

Sharp V. Warren (1818), 6 I’rice, 131; Oldham Our Ladifa <Sc/r and JUtrial 
Society Taylor {IHHl), 3 T. L. K. 472, 0. A. ; compare 1 kin vs v. ifflths (1853),,^ 

1 AV. B. 402. As to gifts by will to friendly societies tending to peip(‘tuitios, see 
title O^rARiTiEs, Vol. IV., p. 119. 

(o) Friendly Societies Act, 1896 (59 A 60 A^ict. c. 26), s -19 (2). 
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SSL Upon the death, resignation, or removal of a trnslco of a 
registered Boeiety or branch, the property vested in him vests in the 
succeeding trustees, either solely or with any surviving or con- 
tinuing trustees, and, until the aj^pointmeiit of succeeding trustees, in 
tlio surviving or continuing trustees onl}', or in^ the executors or 
administrators of the last surviving or continuing trustee. The 
projicrty, whether real or nersonal, vests as personal estate and 
subject to the same trusts. No conveyance or assignment is 
required, except in tlie case of stocks and securities in the public 
funds of Great Lritaiii and Ireland, which must be transferred ( 7 )). 

352. When a trustee or former trustee, appointed either before 
or after registry of a soch'ty or branch ( 7 ), is absent from the 
Eiitish Islands (/’), bankrupt, lunatic, or dead, or has been removed 
from the otVice of trustee, or when it is unknown whether such a 
trustee is living or dead, the registrar may, on application in 
writing (/?) from the sei'retary and three inemliers of a registered 
society or brancli, direct a iransfiT of stock trausfenihle at the 
Jjjnik of England or [reland which is vested in him either jointly 
with another or others or solely. Such transfer is made liy tlie sur- 
viving or continuing trustees, or, if the registrar so directs, by the 
Accountaiit-Oencral or his deputy (a). 

363. In all legal proceedings concerning pnqx'rty vested in the 
trusl('(‘s of a ri'gistered society or branch, the jiroperty may be 
stated to Ixi the property of the trustees in their proper names 
as trustees for the society or brancli without furtlier desci iptiou 

354. AVluiii ])roj)orty of a registered society or livanch is 
improperly withheld, or has been misapiilied, an order may be 
olitained in a court of summary jurisdiction for delivery up or re- 
payment, as tlie case may be, and, Mlien fraud is proved, pmiish- 
ment liy fine or imprisonment *may be imposed (r). 

Sect. 5. — Suhscnjfiwus to other Societies and Insiitntions. 

355. A registered society or branch may subscribe out of its 
funds tt> ail}" liosjntal, inlirmary, or charitable or provident 


(p) T>icti<lly Socioties Act, 189S (o9 & 60 Vict. c. 2o), s. oO. See, fuitlier, 
Iho fuses on .a similar section of an Act affecting building societies, title 
LriiJUNG t^ooiETlEs, Vul. JIJ., pp. 347, 348. As to funds ip tlie hands of a 
ti’f'n ,uior of a friendly society being hold mriute officii^ see Jtc Woodhtj'ey Ex parie 
lltnf (1S39), 3 Doac. 537. 

{(j) Erit‘n(lly Societies Act, 1896 (59 & 60 Vict. 0 . 25), s 34 (1). 

('/•) /.<!., the United Kingdom, the Channel Islands, and the isle of Man (Inter- 
pretation Act, ISS!) (52 & 53 Vict. c. 63), s. 18 (1) ). 

For forms of !i)>plic:ition to the registrar to order a transfer of stock to 
now trustees, or (d htutntory declamtion viuif} mg such application, soe Eticy- 
cloixeJia of Forms and Frecedents, Vol. VJ., pp. 75, 77 ; TreaHurv iicgulations, 
1897 (21) — (24;; and boe lie a Friendly Fvnefy (1822), 1 Sim. <fe St. 82. 

(a) Friendlv Societies Act, 1896 (59 & 60 Vict. c. 25), s. 34(1), (2) The 
banks are indemnified for anything done by them under the direction of the 
registrar (iTafl?,, 8. 31 (3) ). 

[b) I hid,, 8. 51 ; It. V. Mail's (1866), 10 Cox, 0. C. 367 ; and see p. 190, post. 

^ (() Friendly Societies Act, 1896 (59 & CO Vict. c. 25), s. 87 (3) ; if. r. Benniit 
oio' nhnf (1894), 63 li. J. (m r.) 181 ; and see p. 186, Tieir/f. As to the construc- 
tion of a bond given by a publican to hand over when required a box belonging 
to a Bocidy, see Wyhergh v. Ainley (1824), M*Clo. 609. 
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inatilution, any sum which may be necesHiu-y to seouro, according 
to its rules, the beiielits of such institution (o members of the 
society or branch and their families (d). 

356. A_ registered society or branch, it its rules so provide, 
may contribute to the funds and take part in tlic govemment of any 
other registered society or registered branch, viihout thereby 
becoming a blanch of the other society or branch (c). ISuch a con- 
tributing society does not become “ a member or person claiming 
under the rules ” of the Other society, so that disputes between the 
two societies can be submitted to arbitration accoiiling to the rules 
of the latter (/). A registered society may not withdraw from con- 
tributing to the funds of a nmdical socioly (//), except on three 
inoiitlis’ notice to tlie latter society, and on paymout of all contiiliu- 
tions to the date when the notice expires (/i). Compulsory levies for 
political pur 2 ) 0 Hea would ho illegal (i). 


Part X. — Quinquennial Valuations, 

357. Every riigisLcred Bocioty or branch, with tlio cxccptionn 
nientionod below, iiiUBfc, once at least in every five yi'ars, have its 
assets and liabilities valued (A’). 

358. For the purpose of the valuation tlie society or branch 
must eitlier cause its assets and liabilities to be valued by a valuer 
appointed by the society or branch, and send to the registiar ins 
ie])ort, or send to Die registrar a leturn of tlie bonoiits assured and 
contril)utions receivable from all the members of the society or 
branch, and of all its funds o»nd effects, debts and credits, 
accompanied by such evidence as the registrar prescribes {/). 

(r/) Friendly Socioti(‘S Act, 1806 (od & 60 Yict r 2o), h. 37. 

(() Ibid , .s. 22 (1). Tins sectiuii is applicable in tin’ case of rc'.'islcicd liri-lo 
niiKJim (M>iitnl)iiting to medical Kuoieticb a. 22 (2) ; see title Ti{Al)J3 and 

Tkade Unions). 

(/') Hmi! V. Vine (1800), Uipioso and Gammon, 313. 

(7) Lf'.f “ It society for the purpose of lolief in sickuebs by laovidin" modn .d 
atteiidmico and iriodiciue ** (Friendly bocietios Act, 1890 (oO (fe ,60 Yict. c. 20), 

B. 22(2)). 

Ui) £buL, a. 22 (3) 

m A}nal(jamatid kodety of Ihiilwaii Servants v. Osbotne, [1910] A. G 87. 

(k) Fri'Mully SociotioB Act, 1896 (59 & 60 Yict. o. 25), a. 28 (l). The rul(M 
ehoiild provide for this valuation [tbid., Sched. I, (11) ). The provisions lor 
quiinpieiinud valuatiuiis do not apply to benevolent soeictios, working men's 
clubs, or cattle inKuianoo socifities, and their branches ; nor aie they applicabJo to 
a specially authorised society or bianch unless direotiona to that effect joe 
contained in the authority for rejristering such society or liranch {ibid , 
«. 28 (4)). A foe of £2 is payable (Treasury Eogulations (70) 11). FmHier, 
the Chief Re^hstrar may, with the approval of the Treasury, dispensf^ with tlm 
provisions for quinquonnial valuations in the case of societies or br-^nches where 
he deems such provisions inapplicable owing to the nature of their operations 
(Friendly Societies Act, 1896 (59 & 60 Yict, c. 25), s. 28 (5)). 

(/) 2 lid., s. 28 (1); l^ricndhj Societies {lleyistrar) v. Nvden (1881), Diprose 
and Gammon, 430. A valuation by the person who au<lited the accoui 
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If the first alternative is adopted the report {m) must be signed by 
tbe valuer, whose address and profession must be stated, and must 
contain an abstract (ii) made by the valuer of the results of the 
valuation, and such information concerning the benefits assured 
and the contributions receivable by the society or branch, and of 
its funds and effects, debts and credits, as the registrar may 
require (o). If the second alternative is adopted, the registrar must 
cause the assets and liabilities of the society or braiicli to be valued 
and reported on by an actiiaiy, and must send to the society or 
branch a copy of the repoit and an abstract of the results of the 
valuation ( 71 ). 

In the case of a society with brancdios the valuation must include 
all funds under the control of tlie central body^j). A registered 
brancli, in respect of the valuation of funds adniimstored by itself, 
or by a committee or ollieers appointed by itself, is subject to the 
same obligations as it it were a registered society ; it is also liable, 
witli its officers and committee, to similar penalties (/•). 

359. For tlie pur[) 0 SG of valuations the Treasury may appoint 
valuers, and determine the romunoration i)ayaljlo by Lsocieties and 
branches for tlieir services, but the emiiloyment of these valuers is 
not compulsory (a). 

360. Every registered society and branch must keep a copy of 
tlie last (juimpiennial valuation, together witli any special report of 
the auditors, always hung up in a conspicuous place at the registered 
office of the society or brancli {h). 

in tho year pnH oding the valuation will not be accepted (Treasury licgulations, 
1 SOT (18)). 

{7/1) ]mr foiin of reiiort, see llncyclopiLHlia of Fuiina and Precedents, I^ol. VI., 

p. 01. 

(?/) An official foim of the ab^t^u^t to ho niado either ]\y ono of tho puhhc 
vuliR'is, or a valuer appointed hy tho soendy, is sot out in Ihidoii Fnllor, 
Fiiendly iS^Ofiotios and Industrial and ITi^vident yociotios, Tid cd , Appendix, 
Part 11 , I'p. — It, ifi the form at picsoiit prcsciihcd liy tho (^liicf 
Pogistrar, and its uso is compulsory (Piiondly ^ocictios Act, 180(5 (.ob it CO Yict. 
c 2o), 8. 9,^ (T) ). 

v) Piiendly Socioties Act, 1890 (59 & 00 Yict. c. 25), s 28 (2), 

;;) / hid., s. 28 (3). 

«y) Treasury ll(‘guhitions, 1897 (17) 

r) 1 hid . , Encndly Sucjoties Act, 1890 (59 & 00 Yict. c. 25), s 28. As to 

naltios, see ]) 184, po4. 

(<0 Puoiidly Societies Act, 1890 (59 & 60 Yict. c. 25), s. 30 (1). Insiiuctions 
sutject to yearly revision by the Treasury are issued hy tlio Treasury explaining 
the status and duth's etc. of valuers; for such instruclioiis, see J-5adeu Fuller, 
Fuondly fciocifitiea and Industrial and Provident Societies, 3r(l ed., Appendix, 
Part II., pp 354 iff/y. The fee under the authorised scale varies from dC 10, 
wdM’i’u tho mimher of meinhers docs not exceed 1 50, to £55, where the number docs 
nut exceed 1,000, with an additional £25 for every 500 members, or portion 
thereof, beyond 1,000. TVhero the numhe^r exceeds 2,500 a special foe is fixed 
by the Chief PegistiMr (Tieasury Kogulations, 1897 (19) ). The Treasury may 
also romnnerute valueis out of moneys to bo provided by Pailiamoiit (Friendly 
£?o(‘ieties Act, 1890 (59 & GO Yict. c. 25). s. 30 (2) ). 

{b) I hid., 8.2^. ^ ^ 



Part XI. — Accounts and Inspection of Affairs. 


Part XI. — Accounts and Inspection of 
Affairs. 

Sect. 1. — AccounU. Sect. 1. 

361. The rules of every registered fiiendly society and branch Accoiints. 

must provide for accounts being kept and audited once a year at soitutory 
least (c), and, in the case of every friendly and cattle insurance to 

society, for separate accounts being kept of moneys recidved or accounts, 
paid on account of every particular fund or l)enelit assured tor 

which a separate talde of contributions has been adopted, and of 
the expenses of managoinciit, and of all contributions on account 
thereof ((/). These accounts are of hvo sorts — (1) those rendered to 
the society by its oilicers (c), and (2) those rendered by a society 
to its menihers (/). 

362. The accounts of the society must be audited eitlier by one AuditorB. 
of the public auditors a])pointed by tlie Treasiay b/), or by two 

or more persons apj)oinied according to the rules of the society or 
braiu'h {h). Accounts duly audited and sh’gnod may be impeacbed 
on grounds of fraud, but not of honest error (?). 

363. Every ic'gistered society and branch must send to the Annual 
registrar once a year, not later than Slst May, a return of tlie rccei[)ts 

and expenditure, funds, and effects of the society or branch as 
audited, and also of the number of members (/r). Whore the society 
has branches, the animal returns must include all the registered 
branches (/). The annual return must (1) show Boi)arately the Contcnii. 
oxjienditure in respect of the several objects of the society or 
lu’anch ; (2) be nia<io out to lllst December then last; and (3) state 

(c) FrU'iidly SocU'tirs Act, 181)0 (.19 & GO Vn‘t, c. 2.i), h 20 (1\ Sched. 3. (i")); 
see Encyul()])'.Jodia of I^'oriiis and rrccedoiits, Yol. Y1 , ])}>. 3^, l>(). Tho C'cntnil 
Onh'G may coui])!?! tlie*iiso of model furins of uccfnnits (l^^in^iidly 

Societies Act, 1S90 (d9 & 00 Yict. c. 2o), e. 2 (2) ), but it has not as yet availed 
itself of this ])ovvor. • 

id) 3^’iieiidly Societio.s Act, 1890 (o9 & 00 Yict. c. 2r>\ Sched. 1. (10). 

(c) / 8. 00. As to tlio lijibilitv of persons receivinfj!; subscriptions from 

moinbers of a slate club to account, SCO Re One and AIL tSviiiesn and AuK/eut 
.Asswrawce Aafiocutiion (1909), 2o T. L. 11 073. 

( /) Friendly Socioiios Act, 1890 (o9 & GO Yict. c. 25), ss. 26—30. 

(7) 1 hid , B. 30. For the conditions prescribed by the Treasury under which 
public auditors hold their ap}>omtmonts, aud for the autliorised rates of 
reiminerution , soo Baden hhillcr, Friendly ISocudies and I ridustrial and Piuvidcut 
Societies, 3rd cd., Appendix, i’art 1., pp. 319 et s(y. 

{h) Friendly Societies Act, 1890 (59 & 00 Yict. c. *25), s. ‘20 (1) ; as to their 
powers and duties, see ibid , s. 26 (2). For form of special report of auditius 
when accounts are incoirect, soo Encyclopuedia of Forms and Precedents, 

Yol VI., p. 86. 

(f) lluhjate V. Shnft {IbyHA) , 28 Ch. I). Ill, C. A., u building society case, wliere, 
however, it was held that ihe accounts had not been duly audited in accmdanco 
with the statute and the rules , see S. C., Diprose and Gammon, 2. 

(/c) Friendly Societies Act, 1896 (59 & 60 Yict. c. 25), s. 27 (1), Sched. 1.(6). 

For form of annual return (ollicial form Altl), see Encyclo])fe(lia of Forms 
and Precedents, Yol. YI., p. 80. None other may be usoi For olhcial form 
of certificate of amhtors, see ihtd , p 86. 

(/) Troasiiry llegulations, 1807 (17). 
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hy whom the audit has been conducted (?n). With the return must 
be sent a copy of any special report of the auditors (u). In the case 
of a branch, the annual return must be sent to the re^M’strar through 
ail oflicer appointed for that purpose by the parent society (o), 

111 the case of a collecting society, the annual return must he 
certified by a public accountant, not an officer of the society, 
otherwise than as its auditor Qi). 

364. Every registered society and branch must keep a copy of 
the last annual balance sheet, with ifny special report of the 
auditors, always hung up in a conspicuous place in iis registered 
office (7), The balance sheet of a colbicting society must be kept 
open for inspection at all the bnshioss offices of the society for seven 
days next preceding the meeting at which it is to bo presented, and 
must be delivered or sent to every momlier on demand (r). 

365. Any member or person having an interest in the funds of 
a registered society or branch imiy inspect and take copies (s) of 
the books (/). Ihit only ofiiceis or mombers or persons speciall}^ 
authorised })y a resolulion of the society or brancli are entitled to 
insiiect the loan account of any other member without his written 
consent (a). 

Sect. 2. — Ins 2 )ccti(m of Adairs, 

366. Tlie Chief Registrar may, with the consent of the Treasiny 
on the application of one-fifth of the members of a it'gistGred 
society, or of 100 if there are from 1,000 to 10,000 meinhers, or of 
f)00 wliore there are more tlian 10,000 members (?^j, appoint an 
inspector to examine into and re.jiort on the aliairs of the society (c). 
This provision does not apply to a society witli bratiches, except 


(m) Frioiidly So<U‘tie« Act, ISiKI (.19 ^ 130 Viet. c. 25 ), h 27 '2) If tlic au-ht 
liaa been made liy a ]icrrtoii olhei tluan tlio public tmdil(»r, tlio n.uiio, addubw, 
prcfoaaion. aud particulars of apiiuintmeut of hucIi auditor luubt bo ^latol 

(n) Ihul, B. 27 ( 3 ). For form of nMuirt of auditors, boo Eucveloinodui 

of Forms and J’rccedoiits, Vol VJ , p, S6. 

(o) Fri^^ndly ^uaotiea Act, lS<)n (59 & GO Vict. c. 25 ), s. 27 ( 4 ). For rul»>3 
nf a brauch ros])ectnig annual returns, see Eijeyr;lo])!JBdia of I'^oruis and 
iTocedeiits, Yol. Vl., p. 43 ; seo also Treubury Regulations, 1 S 97 { 17 ). 

(p) t-ollf*cting Sooietios and Industrial Assuiiinco OouHiunios Act, ISOG 
(59 & GO Vict c. 20 ), h. G ( 2 j. 

(fj) Fnoiidly Sociotn>a Act, ISOG (59 S: GO Viet. c. 25 ), ‘^9. 

(O Collecting Societies aud ludustiial Assurance C^>inj)anioa Act, 18 tlG 
(59 & GO \ lot, c. 20 ), 8. 6 ( 1 ). As to nuotings, see p. 158 , co^i5^^ 

(«) bee iVc/sen v. Jnyh- American Lain} Mi>rlyaye Agency Cv., [ 1897 ] 1 Ch. 

1 30 r 

(Q Friendly Societies Act, 1896 (59 GO Vict. c. 25 ), e. 40 . The i ight extends 

collecting books { Uojjait y. Taunlon ( 1891 ), Diiimse and Gammon, 30 ' ). 
A /ro offence undt'r the Act (BViondly Socioties 

^ ^ ^K't. c. 25 ), 8. 81 ). A« to rights of meinbeis, goiitTaUy, tee 

p. 14 o, afite, 

(a) Frieiidly Sociefioa Act, 189 G (59 & 60 Vict. c. ‘io). s. 40 . 


■ ) Tbe reeisflur may iTtiuiediately upon receipt of the application transmit 
a copy to the riuiisui y for their consent, or may before such trunsmission give 

tice of the annlicatioTi < 1 4-.. 41,,. rn . ® 
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with Ibe consent of the central body (rZ). It does, however, apply Sect. 2 . 
to a collecting society, registered or iinreginterod, and in the case Inspection 
of such a society with braTiches the consent of tlio central body is^ of Affairs, 
not necessary (e). 

A member may issue a circular among his ft.llow moinbers for Procedure, 
the purpose of getting sufficient signatures to siicJi tm application; 
but inaccurate statements as to the financial condition of tlie society 
may be restrained by injunction (/). 

The application must bo sup])ortGd by evidence that tliere is J^vidence. 
good reason for an inspection, and that the applicants are not 
actuated by malicious motives, and such notice must be given to 
the society as tlie Chief Tlegistrar directs (//). 

367. The ins 2 ie(;tor may require the j^roduction of all boobs and Powers of 
documents Ixdonging to the society, and may examine on oath its 
ofiicers, members, agents, and servants (h). A document purporting 
to h(" signed liy an ins[)ector is, in tlie absence of evidence to the 
contrary, receivable 111 evide.nce without j^roof of the signature (/). 

The registrar may, before apiiointing an iusjiGctor, require the <''osta. 
n])plicants to give security for tho costs of tlie jn^oposod inspec- 
tion {/i), and bo may diiect tlio costs to bo paid by the ap^ilicants, 
or tlie society, or by the ])resent or former meiubers or ofiicers (f). 


Part XII. — Settlement of Disputes. 

Sect. 1. — lit (ienerai. 

368. In construing tho Friendly Societies Acts tlio substance of PouRtruction 
tlie procedure is to be regarded, not technicalities (la). of Acta. 

369- Every society legistered inkier tho Act of 18D6 must by provisions foi 
its rules determine the manner in which disi)utes are to be KetUement of 
settled (??). AVlien a direction on this point is contained in tli'e 
rules, certain disputes, includiifg all those most likely to arise, must 

apidication for appoiiitinoiit of Tii.sjioctors and of etotiitoiy dorluration to accoin- 
jjiiiiy it, see TioiiHiirv llegulatioin, 1897 (48), Forms AJ) aud/VF, Encyclopiedia 
of Forms and l*r(’codoiits, Vol. VL, iqi. 88, 89. The appomtinont of inspoctors is 
in Foim AF, or as nour tlnooto as possible (Tioasiiry Populations, 1897 (oO)), 

A fee ul“ £l is payable for appointment of iiis[H}otorB (ilnd. (7(1)). 

Tf/) Friendly Soiaoties Act, 1890 (^59 & 00 Viet. c. 25), s. 70 (7).* 

(e) Oollei'ting Soejetics and Industrial Assurance Comjianios Act, J80G 
(69 & 00 Viet. c. 20), 8. 1 2. 

(/■) Hdl V. Hart Vanes (1882), 21 Ch D. 798. As to pi’ocedare on an 
aiijilioatiou for injunction, see title Injunction. 

((/) Friendly Societies Act, 1890 (59 & 00 Vmt. e. 251, s. 76 (2). 

(/i) 7 5fd., p. 70 (5). It IS an oUbuce under tho Act fur a society to refuse t to 
I)rt>duce books or turiush infonnation requiiod by an iiispt'ctor (ihid.y B. 84). As 
to olYeiicos and penalties generally, see p. 184, imt. 

(/) Ibid,, 8. 100. 

/,) I hid,, 8. 70 (8) 

(/) 7 hid., 8. 76 (4). Failure to pay such costs, when directed by the registmr, 
is an oifence under the Act (i5<d., s. 84). ^ As to offences and penalties generally, 
see p. 184, jjoat. For similar provisions in the case of ai>plicatiou for a meeting 
of the society, see p. 169, ante, 

(m) Re ^hejjield Order of Drunls uVj (1892), 6G J. P. 613. 

(n) ^Friendly Societies Act, 1890 (69 & 00 Vict. c. 25), s. 9 (3), Sclied. I. ( 8 ) ; 

•ee Encyclojiaidia of Forms and Precedents, Vol. VI., pj). 41, 52. 




Friendly Societies. 


176 

Sect. 1. 
In General. 


References. 


Sjiecial cases. 


Classes of 
disputes. 


bo decided in the manner directed (o), and any decision so given 
will he binding and conclusive ( p), even if erroneous in point of 
>Iaw and unfair (<7). The tribunals provided are usually arbitrators (?-) 
or justices C«). 

The parties to a dispute in a registered society may also by con- 
sent, unless forbidden by the niJt'S, refer the disjnito to the Chief 
Eegistrar(f), and where the rules direct a reference to justices may, by 
consent, refer the dispute to the county court (w). Where the rules 
contain no directions as to disputes, or no decision is made within 
forty days after application for a reference, the aggrieved party may 
apply to the county court or a court of summary juiisdiction (v). 

The special means of s('tt.ling disjiutes conferred b} the Act of 
189G (7r) apply only to dis[)utes allecting registered societies or 
branches falling within one of the classes enumerated in the Act (a;). 

370 . The disputes wdiich must be decided in manner directed 
by the rules are the following : — 

(1) ]'ispntos between a member or person claiming through a 
iiK'mher (?/) or under the rules of a registered society or branch and 
the society or branch or any of its oflicers (a). Tim dispute must, 
it is apprehended, have relation to the nieml)orship of tlio member 
or peyson claiming through a member (f>), as, fur example, disputes 
relating to the distriliutiou of a fund in the bands of trustees of a 
friendly society (c), a claim for sick pay (d), or funeral money (e), the 
construction of rules(/), the propriety of convening a spec ijil'meeting 
for the purpose of amending rulesO/), the riglit of a pc^rson to be or to 


(o) S(‘0 lifcvea v. Whitt (18.>2), 17 (i. OOo. 

(71) Fricndlj- 8oci(‘tios Act, lSi)(> (09 & GO Viet. 0. 2r)\ s. CS (1): and see 
p 178,posi. ' ^ 

(7) (-ait V. lloadf [1910] A 0 4(1*1; savfit if Tnisconduit ih allc^od and 
jmjved (ibid. ; and see Andrews v. Jf^iichcV, [1900J A. ( \ 78, 82); AfK^inan v. 
iiseenock Lodtje of UnifeA Oneratire Masons' Association (1878), 11 Macidi* 
((.'t. of SesR ) 5*18. 

(r) See p, 1 79, 

(s) Seo p. 182, As to Scifti'ih tiilmnals, roo Friondlv Soeioties Act, 

1896 (59 & GO Vict. c. 25), s. 102, and as to jnriKdiction of the Fiiglish courts iri 
Bueli cases, see Tte Biodie v, Johnson (1861), 80 lleav. 129. 

(<) Friendly Societies Ad., 189G (59 & GO Vict. c. 25), h (>8(2); and see p. 188 

JiOSi. ^ ’ 

(h) Fiiendlj; Sociolif'O Act, 1S9(i & fio Vic.t. c. 2.';), s. (i8 r.")) and see 

p. 18(), jjnsf. ^ 

(r) Friendly Societies Act, 1.S9G (.M> & fiO Vict. c. 2.'.), s. (!,8 (G) ; and eoe 
pp. ISO. 1S2, pn.it. As to couils of'-nimnary jui^dietion, see (itlc Magistrates 
(/< ) 59 & GO Vict. c, 25, s. GS. 


h 

Cv 

18W0 


7 hid. 


IJdd. As to these classes, see p. 123, ante 

"omince.s when nomination is allowed (Friendly Societies Act 
WO .^*19 A ()0 V let. c 25), 8. l(H’i). * 

(oj Jhtd , s. G8 (1) (a) 

Morn.r„ v. Woccr 

w ^ «^*<lf‘’^I>frf*Fnon(llyJS<)cioties Act, 1896 (59 & GO Ahct 
c. 20 ), s. 68 (Sj, us lo }>ast ineniborR 

fc) Grinhamy. (\nd (1852), 7 Fxch. 888 

{(i) Re Hogg, JJxjwrie J\nkin (1898), 14 T, L. K. 210. 

(e) R. V. Dublin JiiHias (1891), 28 L. It Ir. 516. 

- V (1850). 16 

y. V. (o s ) 2(>0 ; St 0 ’ir\ Lirer/, 0,,1 Marine Hvnetii (189-1), CO L. J. (q. b.) 471 • 
(My. irulchinson. [1910] 1 (li. 51 . 3 . • ' i 1 1 - in, 

iff} nufi, V. M’Farliine (IS.'sl, 4 F. B. (n. .s.) 718. 
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continue to bo a member (//), as to the conduct of an ofBcer (i), or 
the repayment of money deposited by a ineniber ( /). Disputes 

between a society and a member not in his capacily as member 

e.rj., a claim by a society against one of its officers fol- misappropria- 
tion of funds (/j), or as to the title of the adminisirator of a deceased 
member to represent the member (/) — are not dis])uh\s to wliicli tho 
Act applies, and consequently they are dotormniable by ordinary 
legal methods {m). 

( 2 ) Disputes between anj person aggrieved who has censod to be 
a member of a registered society or branch, or between any p(^rson 
claiming through sucli aggrieved person, and the societ} or hnuuli 
or any of its ollicers (a), where such dispute arose while he was a 
member, or arises out of his jjrevuous relation as a member. 

(3) Disputes as to wliether a member or person aggrieved is entitled 
to be or continue to be a meinl)er or to bo reinstated as a m<iiaber (o). 

(4) Disputes between any registered branch oi any soci(*ty or 
branch and the parent society or Iirauch, or Ixdwecn an oflicor of 
any registered branch and the parent society or l)rauch, or between 
any two or more registered branches of any society or branch or 
any officers thereof rcspoclively ( p). 

371. If the matter in diCoronce is a dispute coming within 
any of tho above-mentioned classes, the ordinary tribunals have 
no jurisdiction to deal with it in tho first instance ( 7 ). 

If an arbitration committee of a friendly society ostalilislied tor 
compensating workmen for accidents is not entitled under the rules 
conclusively to decide a dispute as to the ability of injured workmen 

(//) Priendly Sooiotios Act, 1908 (8 ICdw. 7, c fi. 6. 

(i) Olasqoio District 0 / Ancient Order of Fonstna v. (1S1)9), C7 

Sc. L. U 12. 

(;) Melrose y.Adam^i (I SOY), SI So L 11 otO. 

(A*) tiinden v. Hanks (1801), 3 E & E. 023. 

(/) Sijminqtoifs Executor v. Oalashids Oo-operafire Sloje Oo , !Ad. (ISOl), *31 
R. (Ot. of Sos^^ ) 371 ; compare KtlstilJ v Tyler (18.>0), 11 JOxcli ol3. 

{m) For other case^, bee title Buildixo Soeicnii.s, Vol. III., p. 387, the 
same principle boinii: aiijdicable. 

(?i) 1‘hieiidly Societies Act, 1890 (o9 & 00 Vict c 25), s. OS (1) (b), (S) J Friendly 
Societies Act, 1908 (S Edw. 7, c. 32), s 0. This does not mean that tb<' couit 
has no jurisdiction in the case of a dispute hetwocn a bocioty and the adminis- 
trator of a deceased inomljer as to the rij^ht of the adminiRlrator to lepiesnut 
tho menihcr [Synnnyton's Exendor v. Gala'ihieh Co-o}>eratire Hiore Co,, Ltd,^ 
supra). See also Hlne v. UW Kilbride Fict (Hndtners' Hot tdy (1800), 4 Alacph. 
(Ct. of Soss.) 1042; Gall v. Loyal Glenhoyie Lod jf' (190{);, 37 Sc. E, 11. 911. 

(0) Frieiidlv Societies Act, 190S (8 Edw. 7, c 32), s 0. 

(p) Friendly Societies Act, 1890 (59 & CO Vict. c. 25), s. 08 (1) (c) 

(7) Crispy. Bitnhury (1832), 8 Bing 394; flcerea y. White (1852), 17 Q. B, 
995 ; Gnnham v. Card (1852), 7 Exch. 8.33 , Ex parte Payne (1849), 5 Dow. & E. 
079; FlcnunyY. iSf//(1854), Kay, 518; Be Dtnton v. Marahall (1803), 1 11. dtC. 
054; Bmheli v Smith (1891), Tunes, 12th June; Stone v. Liverjiool Marine 
Society (1894), 03 L. J. (q h.) 471 ; M^CaJfrey v. McMahon (1901), 35 I. E. 3’. 
97 ; see also Mnlkern v. (1879), 4 App. Cas. 182 (a building f>ocietv case), 
where it was laid down that the burden ut showing that the ordinary iigfit of 
maintaining an action is lost is on the party denying such right. Where the 
rules coiitiiin directions a‘? to the disputes, this provision ousts the jurisdiction of 
the courts winch existc'd ])revioualy; see Falliser v. Dale, [1897 J 1 U. B. 257, 
C. A.; Willis V. llW/a, [1892] 2 (1. B. 225, PrentueY. London M875), L. E 10 
C. R 679. 
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to resimie work, the question may be submitted lo the ordinary 
tiil)unals(r). 

372. A decision given in accordance with provisions in the rules 
as to disputes is conclusive and binding on all parlies, and cannot 
be appealed from, removed into any court of law, or restrained 
by injunction (s). Moreover, it is binding in spite of absence of 
jurisdiction or irregularity in making tlie order if the parties 
have acquiesced in the irregulaiity or want of jurisdiction (t); but 
a decision given hy an arbitration comitiiltce without jurisdiction, 
the rules having Iicen disregarded on a question of substance, is 
void (a). 

373. A dispute between a collecting society and its raembera 
may be determined, on the application of a member, notwitlibtanding 
any rule of the society to the contrar}, by the county court or 
the court of summary jurisdiction of the place where tlie member 
or w’itness resides, according to tlie pi o visions of the Act of 

This jurisdiction, being permissive, docs not exclude 
tlio jurisdidion of the High Court (r), unless the latter is expressly 
excluded hy tlio iuh*s(J)- 

374. A dispute heUieen an unregistered society and its members 
is not determinable in the cheap and expeditious way provided by the 
Act of lHS:K)(c), vhicli aiiplies only to regnslored societies, unless 
tlie society falls within the classes of societies lo which the Collect- 
ing Societies and Industrial ABBUraiiee Companies Act, 1890, 
ajiplies (/). It seonis that tho deposit of the rules of an unregistered 
friendly society for pui]»oses of regihtralion after the dispute has 
arisen would not bring the dispute wTthin the scope of tlie Act of 

1890 (fj). 


(r) Ilan'orth v. Knowles (Andrew) & Ltd. Aiddent Soiieiy (UlOliJ, 19 

T. L. U. 058, 0. A. 

(si Fiifndly SooipfieR Act, 1896 (69 & GCVYict. c. 26), p 68(1); Golhnns and 
U'uuh'HTtuii's Frundhi Sofiefy, Fti^rhormajh (1891), e‘4 L. T. 776 (appeal to lli^h 
Court to fcet aMrle dccibioii of inbitiators dipniipsed) ; (\K7iian\. Dairy Myi tie 
/ oilge of I'rec Oardanra Frmidly Society (1904), 6 F. (Ct. of Sees.) ;398 ; Vatt v. 
Wood, [19101 A. C. 404. 

{t) R. V. Krona (1864), 3 E & T5. 363 (nequio^'ronf'e in iircgnlar oppoinlinont 
of arbitrators); Kthe v. VartfT (1826), 10 Mooro (e. r.), 376; R, v. 
London Vlixl anthropic Burial Society (1869), 33 J. P. 614 (acquiofloenco in 
jurisdiction of j'usticos). 

(n) Andreira Mitchell, [1905] A. 0. 78, where tho decision was given without 
notice to tho moinbor, as required the rules. 

(6) Collecting Societies and Indusbial Apsuranco Companies A 1896 
(69 & GO Viet. o. 26), s. 7; see Friendly Societies Act, 1896 (69 Viet, 

c. 26), B. 68. This pioyision applies to both registered and unregistered societies 
or Companies (Collecting Societies and Industrial Assurance Oompjinies Act, 
1896 (59 & 60 Viet. c. 26), e, 1) ; compare Knemha v. Booth (1883), 32 W. K. 432. 
fc) See Re Royal Luur Friendly Socitty (1887), 36 Ch, 14. 332. 
id) See Re Royal Liver Friendly Society (1896), Times, 16th November. 

(e) 69 & 60 Vict. c. 25, s. 68. This section refers only to registered societies 
and branches. Consequently disputes between unregistered societies and their 
inoinbere must be deterunned by the ordinary legal methods. 

(/) 69 & 60 Viet, c, 26, s. 7 ; aiid see p. 128, ante; compare Knmvlea v. B&dh, 
%Hyra (decided under a ropoaled Act). * 

[y] Smith V. Pryae (1867), 7 K. & B. 339. 
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Sect. 2. — By Arbitration (h). 

376 . Where the rules of a society direct disputes to be referred 
to arbitration, arbitrators must be named and elected in the manner 
provided by the rules (i). If the society neglects to aj)i)()iut arbi- 
trators ill accordance with the rules, it may be coinpcllcil to do so 
by mandamus (A) ; but probably, in such case, it would Ixf sim2)ler 
to settle the disjiute by apjjljing to the county court or to a court of 
summary jurisdiction {1). 

376. The provisions of tho Arbitration Act^ 1881), apply to 
arbitrations whore tho reforonce is made under the rules of a 
friendly society, so far as such provisions are consistent with ilin 
Acts rogulatin;^^ friendly societies, or with any rules or procedure 
autliorised or recognised by such Acts {m). 

377. The arbitrator or umpire to whom a dispute is referred 
under the rules of a registered society or branch cannot be com- 
pelled to state a sp(*cial case on any question of law, bat he may, 
at the lequest of either party, state a case for the opinion of the Ifigh 
Com t ( a). The law with regard to unregistered societies ditlers in that 
ar)dtrat(n\s not only may, but can be compelled to, state a ease (a). 

Arbitrators under the Act of 181)0 may dechiie to hoar counsel ( p). 

Al member of a friendly society claiming sick pay on ))ehalf of his 
lunatic son, also a member, may be ordered by tho arbitration com- 
mittee of tlie society to pay tho costs of a dispute as to the amount 
of such sick pay, under a rule empowering the committee to order 
eillier party to a dispute to pay costs (q). 


{/i) As to juriKl let lull, peo p. 177, autVy and pp 180, 181, post ; Willis v. Xcw 
Union Soddi/ (1802), 8 T, L. 11 053 ; Dugan v. Ancunt Shepherds [Ludgr) 080S), 
33 I. T. 14 

(*) Soe Kiicyclf)]iieiliii of Foima and Pfocodonts, Vul. VI., p. 41; and tiHo 
Euiluino Societies, Vol. 111., p. 381. Por the priiiciplus nppliciildo to 
aibitiation j^unenilly, see title Aiuutkation, Vol. I., pp. 437 d setj. ' 

(/j) See Xorton v. (\)untifs (onse^vahve rirmanent BemjH Builditty Suctdffy 
[1895] 1 U. 13. 2 to, 0. A.; h'x parte young (1890), 40 Sul. Jo. 33 S ; mid title 
huiLDiNa SoiTETiES, Vol. JII., p. 382, note (?<). As to appuiiiliiig an aibi- 
tiator Hi a dispute in rup^aid to a deposit in a savings bank, buo 7^. v. Witham 
Bavrngs Dunh' [Manugats) (1834), 1 Ad. & El. 416. 

(/) Eiiendly Societies Act, 1896 (59 & 60 Vict. c. 25), a. 08(6); see also 
pp. 180, 182, po6^. As to proceduie wheio rules direct lefojouce to arhiljaUun 
but not fur a])pointmeiit of arbitrators, see (Jalushiela Frovideni Vtnldtng Society 
V. Xeudands (1893), 30 8c. L. li. 730. 

(m) Aihitmtion Act, 1889 (52 & 53 Viet. c. 49), s. 21 ; and see, generally, titlo 
AkiutkATION, Vol. 1., pp. 437 et seq. As to what is suliicieiit notice to proceed, 
see Ililton v. Jhll (1803), 9 L. T. 383. The expioss or implied assent of momhers 
to the rules of a socioty would, it seems, aruuurit to a submission to arbitiation 
within the meaning of the Arbitration Act, 1889 (52 & 53 Vict. c, 49), ss. 2 1,, 27; 
BOO Baker v. Yorkshire Fire arid Life Assurance C'o , [1892] 1 Q, B. 144. 

(n) Eiiendly Societies Act, 1896 (59 & 60 Vict. c. 25), b. C8 (7), nulhfving, on 
this point, the decision in Tabernacle Perrmnerit Building Society v. Knight, [1892] 
A. 0. 298 ; Arbitration Act, 1889 (52 & 53 Vict. c, 49), s. 19. 

(o) Jbtd.,B» 19; comptire Tabernacle Permanent Building Society v. Knight, 
supra. As to appeal from opinion expressed by the court on a c:ibo stated, 
see title Abiutiiation, Vol. 1., p. 464. 

(p) Jie Macgiieen and the Nottingham Caledonian Society (1861), 9 C. B (n. 8.) 
793 ; and see title Bahristehs, A'^ol. II., p. 376, 

(^> Call V. Wood, [1908] 2 K. B 458, 0. A, ; affirmod, [1910] A, 0. 404. 
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378. Application for the enforcenaent of an award allej^ed to 
have been made in accordance with the rules of a society or branch 
may be made to the county court (r); but a member may, if the 
rules so provide, be snspendod by the society for non-C(unpliance 
with an award without any application to the county court (s). 

Sect. 3 . — By County Court. 

379. Application to the county court (t) to hear or determine^ a 
disjiute may be made as a matter of ri^lit by a member of a regis- 
tei’cd society or branch or a person aggrieved (^/) in two cases — 

(1) Where the rules contain no direction as todisput<iS, and 

(2) Where no decision is made on a dispute within for^y days after 
ap])lication to the society or bi a.nch for a reference under its rules (/>). 

This jurisdiction is permissive only, and does not exclude the 
jurisdiction of the IIi;^h Court, and in a projier case an action com- 
menced in the county court against a friendly society by one of its 
menihcrs nia^^ bo removed by certuoari to tim High Court (c). 

380. Ill 2 U'(.)C('edings for enforcing an award, the county court is 
the lU'oper tnhnnal to det(u*mine, iii the ilrst instance, whether the 
dis 2 )utu IS one to be decided in accordance witli the rules of the 
society ((/). If the county court decides a (pK^stjon of this character 
contraiy to the facts or corrui)tly, the High Court may interfere (c), 
but it cannot grant proliibition before the inattcT has come liefore 
the county court ( / ). Whore facts arc in dis[)utc(g), and the rules of 

(r) I'^iiciidly s Act, 18‘J() (00 & 60 VicL c. 20), s 88(1). Soo /.ceda 

jHUnUofthe {trand L'mitd Onlei of i)diU(r{Owa(Tr\i^t((s)w Mtnoifain t'LvU'n 
(1891), ])i])ioso iiiul 211 , v. Alj)e<i (1 892), 1 lipioso and 

Gnniinon, ; ('opMui v. Jr//}.s/\y (1877), lh}>n)oe and Guujinon, 

(«) VnU V. II ood, [1908] 2 K. Jl. 4 jS, O. A. ; affirmed, [1910] A 0. 401. 

(<) As to tlio 1)101)01 county com t to which a])))hcation should ho inado, sco 
iSlidi V, Vntitd A'^auraiae ^ondif of St. Pafnek (1887), Jj. P S C P. 21. 

(tr) TnislooM wlio ai(3 not inomhoi4 would seom not to ho])or.s()iis “ ^‘^iijriovod ” 
by an idtoiation ol the rules; eee JInIl v. McFa/fane (1S.‘)7), 2 G 11 (n. s ) 798. 

* (/>) Piiondly Socioties Act, 189ii (00 & 80 Yict. c. 2j), h. ()8 (8). A^iait fiom 
th]'> .sub-‘>50(?ti(m tlio partins would h.i\o to losort to tlio lli^^hOoint ( IViMuA/.son v. 

0887), 20 (^ 13 . J >. 42;j, per Wills, J.) ; see li. v. C'ui/tv/ (18S7), 19 
a. J{, 1^.491 (appeal to goiu*ial committee of society hv iriemher expelled by 
blanch oomiiiitteo, and no decision w'lthin foity days) , lia Thomas, Ji. v. Shrop- 
shire Count'/ Couit Ju(J</e (1887), o T. L 11. 028 (fuilure by society to hold 
meeting within foity d.i^s, as provided by the rules, to adjudicate upon a 
clainO ; F>' parte IVoohhidf/e (1882), 1 B. & S. 814 (reinstateinont of exjielled 
iiieuihen ; CnfUdowv. (1898), J biiroso and Gammon, 37 (award improperly 
piocuied, and tlioioi'uie void). 

(<) Jie L'>j/al Liver Lriendly Sinriefy (1887), 3o Oh I). i332 ; T%p1a<ly v. Royal 
Liver Fj leudly Society (1887), 3 T. L. B (i97. The High Court would doclin© to 
out.O] tain the apphratiou for certiorari, il it wmro made from iinprojior reasons, 
tj}.. If)!' juii poses of })riH“iastination (ilnd.) ; see Cntchfow v. Itcihs, su/a'a, w'hero 
th^ High v’oint ivi'u'^od to iiiteideie in the case of an award alleged to bo 
ini])! opei Iv pi ocujimI. Ah to proceedings l»y certiorari, see title OiioWN rHACTJCfi, 
Vol. X.. pp. I 00 (t snj 

(d) lie Ski/ttou ludii^iinii Co-opnutwe Society, Ltd. v. Prince (1884h 33 

L. J, (a B.) 32.;. ^ 

(«) Armitaiie v. U.t'k^r (1N5S), a K & J. 211 ; lie QoUmga and Ti-adesmai’a 
Frteudh/ Soactii, Veti ■ hornwi/i (IHlil), &4 L. T. 77 j. Soo Uchoflild v. Vinae 
(18i<ii), 3ii \V. It. 170, ii., (' A (uppiMl from Palatine Cuui’t to Coui-t of Appeal). 

(/) Ih SA'ijiton Tiidtatiial (''o-ojiiralive Society, Ltd. v. Prince, aupra. • 
a. in) lie lloijij. Ex patte J’ml.u, ^1898), 14 T. L. R. 210 (claim for sick pay); 
Tancer v. Suriei/ Lodgi ManJiater Uaxty Independent Order of Odd/elllwi 
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the society or branch concerned provide for disputes being referred to Sect. 3. 
arbitration, the county court has no jurisdiction in the first instance (/i). By County 

If that court assumes jurisdiction, it is within tlie discretion of the Court 

High Court to grant prohil)ition (i). The county court has no juris- 

diction to enforce an award between two societies (A). 

381 . ^Vhere tln^ rules of a registered society or ])ranch direct Jurisdiction 
that dipjniteB shaJ] he referred to justices, the disjuife may, if tlie consem. 
j^artics thereto consent, he deterjnined by the county court (/). 

• 382 . Applicalion to tlie county' court wdiere the dispute is Form of 
between a friendly society and its members should be made by 
plaint and summons in the ordinary way, the aggrieved memb(T 
being plaintiff and the f-’oeioly being defendant (?;/). Such an 
application («) net a refeience to tlie county court judge acting 
as arliitrator, and therefore his decision is subject to app<‘al in the Appeal, 
ordinary way by motion to the High Court (o). The county court (.'ase btated. 
may also, at the request of either party, state a case for the opinion 
of the High Court (j)). In tlie case of a dis])ute as to the right of to 

a branch to secede, it is the duty of tlio eount}^ court judge to receive 
evidence of secession (7). 

(IvSlK)), anil Gaiuincui, liJl! (lenihtutcmont of cxp« llod moinboi) , Tinsley 

V. Farnitri^ (Jlory JAtdye vj OddfelUnrs (IbSJ), llipio^o and Oaniinon, ‘jr)2 ; 

Diyfjk V. Uo6ii Lodijv Manclie.dcr Unify Indejn'iidcut Ord^r of Odd/dUwa (1SH‘J\ 

Diproso anil Gainiuoii, 300 (claiiuB of iei>icst‘ntatiYe8 of dec-oiisi'd e.’cpollcd 
mondicra for fiirwTal monov), 

(A) (intn,d>y j)ihind of the Ancient Order of Fonsfers v. Con7i yen (xnonyh 
(iss.-)), iJijKi'M* and Gammon, 323 (claim by di.stnct for levy fiom lodge); 
compaui (iKVii v. Farinnifon (1800), Ibjuoso and Gammon, 32o ; I!ntf<>n v. 

Man'e (18S7), Ibjnose and Gunimon, o'JO ; JlvdderaJjeld Ihdrvi of the Nafunuil 
Ihdtjn'ndait Ut'dtr of (hidfellows v. Tmilor 'INSS), Djpioso and Gammon, 327. 

(/) Re Iloyy, Ee imrtc Railin (1898), 14 T. 1j. U 210 , sec Falconer Tiardler^* 
lied LodySf Alinu /natcr Uniitj Indeinndoit o/ G«/d/t//(t?cs (ISO.Vi, Ibpioso 

and G^immon, 420; llcaih v. Loyal t-Uik Lodye ['Rraetees) J\Ia}n heettr Unity 
Indej>cndc?it Onitr of ()<ld fellows (1892), •l)ipio‘^o and Gammon, 27, 421; 

Sfantbury v. Rude of Ream Lodae^ MancJasler Unity Jndependtnt Oidfr (J 
(hldfellvlrs (1893), Idpio.'-o and Gaminoii, 237 ; lloouin y. Good Samaritan Lodye 
(188(3), llijuose and Gammon, 109 ;* *S 7 a 7 t//o 7 ^A v. Btnvley {IBiVl), and 

Gammon, 108; Ncilurway v. Ravtn Lodye, Manchester Unity Indepdident Order 
of OddftUowa (1878), l)ipios(3 and Gammon, 387; Straw v. J>isnry (1889), 
ihipropo and Gammon, 110 ; (\thill v. Eubtaec (1879), Iliprose and Gammon, 409 ; 

II /a<e V. Jlnssry (1880), l)i])roMO and Gammon, 410, Stink v. Renll (1«S80), 
llipioso and Gammon, 418, Linker v. Rrtidcntc vJ the Vale Lodye, Manrheder 
Unity Indt pendent Order of i)d<Uellon's (1891), Diproao and Gammon, 421 Ah to 
when npjdicatiou lur prohibition is too lute, see Re Denton v. Marshall (186«5), 1 
II. & G. (304. 

(A*) Loyal Rrnne of Wales Tuodye, Grand United Order of Oddfellows {Trustees) 

V. Wrexhani Ristrut {Trustees) (1880), lliprose and Gaininon, 29. 

(?) Friendly Societies Act, 1896 (09 & GO Yiot. c. 20), 8. 68 fO). Quwie, 
whether the county court judge sits under such ciicmustanceB as aihitrator or 
judge ; see Wilkinson v. Jagyer (1887), 20 Q. P. I). 423. » 

(/a) Wdkin^on v. Jayyer, Siqira ; County Coui-t liules, 1905, Ord. 41, r. 2; 
see title County Courts, Vol. VIII., pp. 460 et seip 

(a) I.e,, under Friendly Societies Act, 1896 (09 & 60 Vict. c. 25), s 68 (6) 

{a) Wilkin Sony, dagger, supra; see also title County Courts, Vol VJJJ., 
pp. 601, 003, 604, 603. 

( p) Fiieiidly Societies Act, 1896 (59 & 60 Vict. c. 25), s. 68 (7). 

(f^) V. detggtr, siqn'a ; and as to secession, see p. 196, jwst. ^ As to 

disputesdietween a collecting society and its members and the dnermination 
thereof by the county court, see p. 178, ante. ^ 
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Reot. 4 . — By Justices of the Peace (r). 

383. Where justices have jurlsdicLion to clefconnine a dispute 
between a member and a society, and the society is open to country 
members, the justices of the locality in wbicli the niombor resides 
may determine the dispute (s). 

384. Where the rules of a registered society or bnxucli direct 
that disputes shall be referred to justices, the court of summary 
jurisdiction is the primary tribunal (t), tliough, if tbo [parties consent, 
the matter may be dealt with by the county court (»)• 'i’ho decision 
of justices, in a case whore the rules of a registered society direct 
tliat dis])utes slnill be determined by tbom, is final and conclusive 
on all parties wifcliout aiipeal, and cannot be removed into any court 
of law nor be restrained by injunction (r) ; it is enforceable by the 
county com t (a) Magistrates have no jurisdiction beyond the actual 
complaint made (h). 

385. Where the rules contain no dirocdion as to disputes, or 
where no decision is made on a disiiule within forty days after 
application to the society or brancli for a reference midc r its rules, 
the member may a^iply to a court of summary jurisdicdioii to liear 
and dtdeimine the matter (c). 

386. Disputes between registered or unregistered fiiendly 
societies and persons enrolled or serving as membms of the Terri- 
toiial Force, by reasonof that enrolment or sei vice, must be decided 
by a court of summary jurisdiction ((/), 

387. Dis[uites between a collecting society and members, or 
between any person claiming tlirougli them or under the rules, 
may, notwithstanding any contrary ju'ovisions in the rules, bo setllod 
by a court of Biuiimary jurisdiction (c). 


fr) As to justices generally, see title Magistjiatus. 

' (a) t)harp v. A9}nruill (1829), 8 L J. (o. s.) (m. e.) 70 Coiiipan-, in tho case 
of c'olli-'cbng soc'k'tios, Ool^'oting Societio^j and Lidusiiml Absuianco C\jnipiinio.s 
Art, (o9 (id Viet. c. 26), s. 7 , and bi*o p 178, aak. 

e Fwoiidly fc^ofioties Act, 1896 (o9 A 60 Yict. c. 25), s. 68 (5). 

Ibid, 

Ibid., 8. 68(1); compare Callagluin v. Dolirin (1869), L. li. 4 0, P. 28S, 
overrulmj' It. v. La mlardt L. 11 1 U. P. 888. 

(a) See p. 180, aiite. 

lb) It. V. Soper (1825), 5 Dow. & liy. (k. b.) 6G0, where a comidaint was lodu^i^d 
to recover arrears of sick pay, and tho magistrates oi derod i)nyiu(>nt and that 
complainant should remain a memlior of the society. 

(c) Friendly Societies Act, 1896 (59 & 61) Vict. c. 25), e. 68 (6). In the case 
of a society with branches the forty days do not begin to inin until nppliriution 
has been made in succession to all the bodies entitled to determine tho dispute 
u^ider the rules of the society or branch, so, however, that no rules shall 
require a e^mter delay than three months betwoou each succes'^ivo dotormina- 
tiou (ibid.) ; see li. v. (hunt (1819), 14 U. B, 48, whore tho magistratos held tijiifc 
tho arbitrators had c/mio to no decision ; compare Jh IIoU (Alfred) (1878), 
4 Q. B, D. 29 (decided on one of tho repealed Friendly Socioties Acts). 

Friendly Societips Act, 1896 (69 & (iO Vict. c. 25), s. 48 (2). Tho section 
refers in terms to militiamen, volunteers, and yeomanry, but was made 
applicable to the Territorial Force by Older in Council dated 19th March, 1908, 
under the Territorial and Reserve Forces Actj 1907 (7 Edw. 7, c. 9), s. 28 ; see 
► p. 150, ante, ^ As to the Territorial Force, see title RoYAii Foucies. 

t-p) Collecting Societies and Industrial Assurance Corajianies AeJ, 1896 



Part XII. — Disputes. 

388. An order of juRticea upon a party requiring him to pay 
money to a person claiming it as a meinl^or of a friendly society 
must find in direct terms tliafc the claimant was a member of the 
society, that the sain claimed was due, and tliat the jierson against 
whom the claim was made was an officer of tlie socif'ty ( /'). 

Applicjitions to quash orders of magistrates, wIu-i m, Bmdi orders 
exceed tbidr jurisdiction, sliould be made to the lligli Court (</). 

An indictment lies against the president and stewards of a 
friendly society for (lisobqying an order of justices addressed to 
them to re-adniit a memb(3r, tlioiigh it is sworn that the power of 
doing so is not in the president and the stewards, but in a 
committee (h). 

389. Whore the rules provide for the settlement of a dispute by 
arbitration, the justices have no jurisdiction while the award of 
the arbitrators stands (i), that is to say, until the award irt impeached, 
an«l /a /Za /i(/rs or some defect is proved making it a nullity (A:). 
The justices also have no jurisdiction whore Die question concerns 
tlie expulsion of a member of an unregistered society (/). Where 
magistrates make an order for payment of money to a member, 
tliough tlie rules of the society do not proviile for reference of 
disputes to justic('S, the appidlaiit is disentitled to a writ of ccrtioran 
to (juash the magistrates’ order if he did not direct the magistrates’ 
attention to the rules at the time the case was heard (ai). 

Skct. 5 , — By liecjistrar. 

390. The parties to a disimto in a registered society or branch 
may by consent (unless the rules of the society or branch expressly 
foibid) refer the dispute to the Chief Registrar (u). Such reference 


(.30 & 60 Vict. c. ‘J6), s. 7, Tins provision applies to registeroil and unregistered 
hocMotios (f/ni/ . s. 1; compare l\nowhs v. Booth (I.SSd), o2 W. 11. 4.'J2 ; and se*) 
p. 178, ante), • 

(/) I)a>i V. Knig (1S.‘16), 5 L. J. (m. c.) 130 ; see also Parker v, Bowjhey 
(1862), .‘Jl li. J. (m 0.) 272; Hammond v. (18 10), 13 (2 B 86,9. 

(g) Hee //. {Duane) v. Dnhlin Radices (ISOI), 28 L. II. Ir, 516; Be //oil {Alfred) 
(ISTS), A U. n. I). 20; (!al/agkan v. Dohoni (1860), Ij. R. 4 0. P. 288; Be 
dollifH/'t and Trade-tmm'fi Friendly Sonety, Pt tea borough {\H{)\)t 64Tj. T. 775; 
B {AP A neny) v Tyrone Cointtif Court Judge (1910), 44 I. L. T 117. 

{h) Jl V. If a7e‘(18.81), 9 L. J. (o. s.)(m.. c) 113; soe R. v, W/c^’s (1828), 
S R & 0. 439. By stat. (1809) 49 (ioo. 3, c. 125, s. 4 (repealed), it 
was cxjuessly enacted that all orders of justices made on the complaint of 
individual nioml)or.s should be made on the presidents or other principal otiicers, 
and should bind them and the societies. 

(t) Dache v. Jhllingham, [1894j 1 Q,. B. 107, 0. A. ; Ex parte Jong (1851), 
3 W. R. 18. 

(A) Ex parte Long, supra. ^ • 

(/) Fowler v. Royal Liver Friendly Society (1897), 102 L. T. Jo. 394. Jurisflic- 
tion as to registered societies was granted by bTiendly Societies Act, 1908 
(8 Edw. 7, c. 32), 8 6; see p 177, anfe. 

(m) As to the effect of a decision by justices beyond their jurisdiction, see 
Re West London Philanthroptc Burial Society^ Cordery v. Greaves (1869), 20 L. T. 
972. 

(«) Friendly Societies Act, 1896 (59 & 60 Yict c. 25), s 68 (2). Every 
refeioncfc of a dispute to the Chief Registrar must be written in duplicate on 
foolsc^ip paper m Form M (Treasury liegulations, 1897(26)) Upon receipt or 
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Friendly Societies. 


Sect, 5. 
By Regis 
trar. 

Powers of 
registrar. 


Offences. 


jfl a submission to arbitration witliin the meaning of tlie Arbitration 
Acfc, 1889 (o). 

391. The registrar to whom a dispute is referred must, with the 
consent of the Treasury, either by himself or by any other registrar, 
hear and determine the dispute (;)). lie may (1) order tlie expenses 
of detei mining the dispute to be paid either out of the funds of the 
society or branch, or by such parties to the dispute as he may 
think fit (q) ; (2) administer oaths and rcciuire the attendance of all 
parties concerned, and of witnesses, and ‘tlie production of all books 
and documents relating to the matter in (jiiestion (r) ; (8) grant 
discovery or inspection of documents (.s) ; and (4), at tlio request of 
either imrty, state a case for the ojunion of tlie High Court (i). 

IJis order has the same efiect, and is enfoiceable in like manner, 
as a decision made as directed by the rules of a society or 
branch (u). 

Part XIII. — Offences, Penalties and 

Proceedings. 

Sect. 1. — Offences and Penalties. 

Suh-Sect. 1.— 8Udutory Offences and Penalties, 

392. It is an offence if a registered society or lirancli, or an officer 
or 111 cm her — 

(1) Fails to give any notice, send any leturn or document, do or 
allow to he done anything required by the Act to bo given, sent, 
done or allowed to lie done ; 

(2) Wilfully neglects or reluses to do any act or fuinish any 
information required for the purposes of the Act hy the registrar 
ot' anj^ aulhorised jieison, or does anything forbidden hy the Act; or 


the rcfeieiico the Eogistrar transmits one copy to the TicnFiiry for consent 
(Treaeinw I’egnluhons, 1807 (27)) As 1o ailnirations hy the Re<;ihtr.'»r in the 
case of diKj)nt(>R hotweeii (le])Ositors and triist«‘e savings l^anks, y(‘e title liANKri:'^ 
ANT) lUNKlNG, V()l. I., p. 678. 

(o) 52 & oo Viet c. 49; see note {tn), j). 179, ante; and title Ajimtu ATION, 
Vol. L, ])p. 437 et mj, 

(yd Fiiondly'Societies Act, 1890 (69 & 60 Yict. c. 26), p. 68 (3). 

(f?) Ihcl 

(r) Ihid , B. 68 (4). Every notice of hearing by the EegiVfrar and cveiy 
requisition foi the atlendanco of paifies and witnesses, and tlio production of 
hooks and documents, must bo in Foim N (Treasurj' Eegiilations, 1897 (28)). 
Where it is necesbary to enforce the attendance of a paiticular witness or the 
pr^idiidion of a jiarticular d(*c*umert, notice must he in Form 0 {Had. (29)). A 
refusal to attend or piodiiee docuineiits is an ofienco punishable by fine of £5 
(Friendly Societies Act, 1896 (59 & 60 Viet. c. 26, ss. 84 (e), SOk 

(«) Jhd.j B. 68 (7). As to form of order for discovery, see Treasury Regula- 
tions, 1897, (30), Foim P. 

(t) Friendly Pocieties Act, 1896 (69 & 60 Viet. c. 26), s. 68 (7). 

fw) Ih'd.y B. 68 (3) ; and see ])p. 178, 170, 180, ante. The determination and 
order of the Eegistrar niust he in Fctmi S, or as near thereto as the circumstanees 
of the case may in his judgment allow (Treasury Eegulations, 18ft7 (32)). 
nj^he fee for the aetermination c-f a registrar is £1, and £'l for every adjournment 
' 'd. (70) ). 
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(8) Makes a return or gives information in aiij' respect false or Bbct. i. 
ijiBufficicnt (v). Offences 

It is also an offence if an officer or member of a body which, and 
having been a branch of a society, has wholly seceded or been Penalties, 
expelled from that society and thereafter uses the society’s name, impr'^r use 
or any other name implying that the body is still a branch of of name, 
the society, or the number by which that body was designated as a 
branch (a). 

393. It is an offence for a registered or unregistered society or ivymcnt, oi 
branch to pay money on the death of a child under ten years of on 
age otherwise than in accordance with the Act of iH'.Kl (h). 
flimilarly a parent, or personal reijro.scntative of a parent, claim- 
ing money on the death of a child commits an offence if he — 

(1) Produces a certilicate of the death otherwise than in accord- 
ance with the provisions of the Act ; 

(2) Produces a f.also certilicate or one fraudulently obtained ; or 

(8) In any way attempts to defeat the provisions of the Act with 

respect to payments uiion the death of children ((■). 

394. If any registered society or branch is guilty of an T.iiibihty to 

every ollicer of the society or branch bound by tlie rules thereof to 

fnllil any duty w hereof the offence is a breach, or if there is no such 
officer, then every member of the committee, unless that member is 
l>roved to have been ignorant of or to have attempted to prevent the 
commission of the oflcnco, is liable to the same penally as if be had 
commilted the offence (d). 

Every default constituliiig an oCfence, if continued, constitutes a 
now' offence in every week(c). 

396. Any officer or person who aids or abets in the amalgamation Amalf^ama- 
or transfer of engagements or in the •dissolution of a friendly society, 
otherw'ise than as jiiovided, is liable on summary conviction to a fine 
of not more than £5, or to ii^ipi isonmeiit W'ith hard labour for ’^a 
term not exceeding three moiitbsl/). 

(v) Fiiftidly Societies Act, 1896 (59 & GO Viet. c. 25), s M (aj, (b), (c). 

Penally— lino of not nioio than £d for all ofl'encos enumerated in ss. 84, 89. 

For cases of failure to nuihe uiniual returns, see Fm-ndly bodtiifs [Reyusiiat) v. 

Vmtid Foresters Club (1884), Dijirose and Gammon, 12; Frteridly Societies 
{Itefjtsirar)y. Batimal Suh and Buual (1884), l)i2)roso and Gammon, 

13 ; hnpeiitd Order of Oddfellows v. Bailow (1884), Dijfi’ose and Gammon, 15 ; 

Toinhins v. Kdyour (1879), l)n>ioBe and Gammon, 262; of witliholdinj' property, 

Taysum v. Tayloe (1879), Diprose and Gammon, 262. See also, as to ofienceB in 
connection with proceedings on inspection of alfairs and on reioreuce of 
dispute to registrar, notes (/j) and (/), j) 175, and note (r), p 184, ante, 

(a) Eiiondlv Societies Act, 1896 (59 60 Viet, c, 26), s. 84 (d). 

(b) Ibid,, b.'' 84 (f); see p. 156, ante. 

(c) Fiiendly Soeiolics Act, 1896 (59 & 60 Vict. c. 25), s. 84 (g). 

(d) Jbtd,, 8. 85; see Booth v. Wetyhtman (1904), 20 T. L. E. 651. 

(e) Friendly Societies Act, 1896 (59 & 60 Vict. c. 26), 6. 86 ; see Harj^tn v. 

Byl-cs (1885), 49 J. P. 148. 

(/) Friendly Societies Act, 1896 (59 & 60 Vict, c. 25), s. 90; see also 
B. 89. Presumably this rule refers only to registered societies, although s. 90, 

%hid., oipitslthewoid “registered” before “friendly society” ; ami, uiiparently, 
the jirovision does not apjdy to a winding up by the court. As to amalgama^ 
tion, transfer of engagements and dissolution, see pp. 192 et seq., post. 
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Sect* i. 396. It is n. misdemeanour, punishable by fine or iinprisonuient, 
Offences or both, to give, with intent to mislead or defraud, to any person — 

and_ (1) A copy of any rules, laws, regulations, or other documents, 
Penalties, other than the rules of a registered society or branch, on the 
False pretence that they are the oxirtting rules, or that there are no other 

atatcmcnts. rules, of that Society or branch (//) ; or 

(2) A copy of any rules on the pretence that they are the rules 
of a registered society or bianch when in fact tlie society or branch 
is not registered (/O- 

It is also a misdemeanour for any person knowitigly to maluj a 
false or fraudulent statement in any htatutory declaration recjuiml 
by the Act of 1806 (?). 

Criminal 397. Any porson, including an officer (A), an oflicor’s private 

i’roceedmgs, ^ member (in), who by false representation or imposition 

obtains possession of any real or personal property, including books 
or papers (m), belonging to a registered societv or brancli, or liaving 
the same in his possession dishonestly (o) withholds or misapplies 
tJje same, or dishonestly (o) and wilfully applies any j)art thereof to 
purposes other than those expressed or directed in the rules and 
authorised by the Act of 1896, is liable on summary conviction to 
a line not exceeding £20 and costs, and to be onUo’od to deliver 
up all such property, or to repay the amount of money applied 
improperly (p). In default of such delivery or repayment or of 
payment of such fine and costs, he may bo imprisoned willi or 
without bard labour for any time not exceeding three moiitlis (7). 

A primd facie case for granting a suiiirnoiis is made tmt (/ ) if a 
deficiency, not fairly attributable to waste or depreciation, exists in 

(g) Friendly Societies Act, 189G (o9 & (>l) V'lct. c. lio), s. 87 (1); sou fintlu r, 
as to proceedings under this section, p. 18H, po^t. 

(h) Friendly Societies Act, 1896(^)9 & 60 Vict. c. 2o), 87 (1). 

( 1 ) Ihid., s. 87 (2). 

^ (A) See It V. Bennett (1894), 10 R. 456. 

(/) See Be Mutual Aid Permanent Benefit Building Sonetif, Ex paiteJanrs 
(1SS3), 48 J. P. 51. An olficoi is liuble for misai>pro 2 )natioii by hid privaio 
clerk (thid.) 

(rn) Be Briton Friendly Sveiety (1852), 1 W. R. 50. 

( 71 ) Friendly Societies Act, 1896 (59 & 60 Vict, 0 , 25), s. 106 ; R. v. Benhom 

i l891), Diproso and Gammon, 1 (embezzlement by socrolaiy); R. v. Rtt/uuda 
1882;, Diprose and Gammon, 258 (fraud by sticroturv). 

(o) See Seof»t V. Wtlson (1893), 9 T. L R. 492; Barrett v. Markham (1872), 
Jj. R. 7 0. P. 405; Morning Star Lodge, Manchester Unity Independent Order of 
Oddjeiloiuti (Leeds District) v. Hewitt (1892), Diprose and Gammon, 261 ; R. v. 
Kaison (1HS4), Diprose and Gammon, 536; R, v. Rhodes (1893), Dipiose and 
Gammon, 344 ; R. v. Bland (1886), Diprose and Gammon, 528 ; R, v. t/e// (1888), 
Diprose and Gammon, 529. As to withholding being a continuing ollenc«, 
Suraiiiarv Jurisdiction Act, 1848 (11 & 12 Vict. c. 43), a. 11, and Mayer v. 
i73/-din7(l867), 17 L T. no. 

(p) Friendly Societies Act, 1896 (59 & 60 Vict. c. 25), a. 87 (3) ; R, 7 . Rohson 

H , Diprose and Gammon, 259 ; see R, 7 . Stafford JiLsiiceB, Ex parte Foster 
, 97 L. T. 123. ^ 

(q) Friendly Societies Act, 1896 (59 & 60 Vict. c. 25), s 87 (3). 

(r) Under the Friendly Societies Act, 1896 (59 & 60 Vict. c. 25), s. 87 (3) ; 
see further* ae to proceedings, p. 188, post. The section is not intondeil as a 
civil remedy (see Report of Ghief Registrar, 1906, p. 9 ; Madden v,, Rhodes, 

f 19061 1 K. B. 534, following Barrett 7 . Markham, supra : and compare IL v. 

^^Truiccat (1899), 81 L. T. 188. , 
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property entrusted to an officer of a friendly society for which he i. 

is accountable («). This rule is not, however, applicable in tlie case Offences 

of a person innocently receiving money from an officer who is at 

the time indebted to the society (t), or where a treasurer of an Penalties. 

unregistered association, which suhsequeiitly l)ecoiiies registered, is 

not party to the registration and declines to deliver up papers and 

moneys in his hands l)elonging to tiie uniegistered association (u). 

If on a charge of withholding or misapplying property there is No fraudulent 
no proof of fraudulent intent, an order may he made for delivery 
of the property or repayment of moneys improperly apjdiod, vilh 
costs, but the person cl larged is not liable to conviction (a). An 
order of tliis kind is enforceable as an order for the payment of 
a civil debt, recoverable summarily before a court of summary 
jurisdiction (h). 

398. Any person who wilfully makes, orders, or allows to be Fmefor 
made, any entry, erasure in, or omission from a balance sheet of a 
registered society or branch, or a return or document required to 

be sent, produced, or delivered, for the purposes of the Act of 189G, 
with intent to falsify tlie same, or to evade any of the provisions of the 
Act, is liable on summary conviction to a fine not exceeding iJoO (r). 

In tlie case of collecting societies any pe^rson falsifying a contri- 
bution or collecting book is liable to a line up to ^50, which is 
recovoral)le at the suit of the Chief Jlcgistiar or any assistant 
registrar or of any person aggrieved (d). 

399. To violate an Act of Parliament although there is no specific Vjoiaiion of 
l)enalty annexed to that violation is a misdeuneanour (c). 

‘ ^ Parliament. 


Sur.-SECT. ‘2.— 1 / Vrocedme undtr HUih/te. 


400. Offences and fines under ilie Act of 1890 may in England Jurisdiction 
bo pr(»secut('d and recovered siimmafily (/) — (1) at the place where 
the offence was committ(5d ; (2) in the case of a prosecution against junsdictlon. 
a registered society, branch, or officer thereof, at the jilace wherfe 
tlie office of tlie society or branch is situated ; or (3) in the case 
of a prosecution against a person otlier than a registered society, 
or branch or officer thereof, at the place where the pcrsoil is resi- 
dent a,t the time of the institution of the prosecution ((/). 


( 5 ) R. V. Bmnftl (1894), 10 R, 4J(>. 

(t) Ex purte ()' Jhmtu'll (ISCJ), L. R. 1 Q B. 274. • 

pr) Patrick y. (Jilbert {] 810), IS W. R. 315. But compare Ex parte Gordon 
(18ol), 16 J P. 7G7, wliLMo a treasurer of a society which divided, and of which 
one division was rogists'red, was convicted of withhohling from the registered 
portion moiioya originally belonging to the entire society, 

(n) Friendly Societies Act, 1908 (8 Ed w. 7, c. 32), H. 9. See ff. v. ri8S7), 

Diproso and Gammon, 147 (absence of fruud) ; R. v. Truscott (1899), 81 L. T. 188. 

(b) Ibid, As to such coui-ts, see title MAGisruATEs. 

(c) Friendly Sncioiies Act, 1896 (59 & 60 Vict. c. 25), B. 83, 

(d) Collecting Societies and Industrial Assurance Companies Act, 1896 
(59 & 60 Viot. 0 . 26), s. 15. As to procedure, see p. 188, post. 

(c) Re London and Eastern Ranking Corporation^ LongworiKs Executors' Cast 
(1859),. 1 De G, F. & J. 17, per Lord Oampbell, L.O., at p. 31. As to mis- 
demeanours generally, see title Criminal Law and Procedure, Vol. IX., p. 246. 

(/) liriendly Societies Act, 1896 (59 & 60 Vict.o. 26), s. 92. As to summary 
jurisdiction generally, see title Magistrates. 

(p) %l hid. 
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Sect* 1. 
Offences 
and 

Penalties. 

Recovery of 
fines and 
costs. 

Who may 
prosecute. 


Appeal. 


Offences 
under 
Codecting 
Societies and 
Industrial 
Assurance 
Comfianies 
Act, ]«9C. 


Remedy by 
action. 


401. Finofl imposed by the Act of 1896, or any regulations there- 
nnder, or by the rules of a registered society or branch, are recover^ 
able in a court of summary jurisdiction at the sulti of the registrar 
or of any person aggrieved (/i). Similarly, costs or expenses ordered 
by the registrar to he paid by any person under the Act of 1 h 96 are 
recoverable summarily as a civil debt (/). 

402. Criminal proceedings (A-) may be taken — (1) in the case of 
a registered society, by the society or any member autliorised by 
the society, or the trustees or committee; (2) in the case of a 
registered branch, by the branch or any member au’diorised by 
tbe branch, or the trustee's or commilte'o, or the central body of 
the society or any memlier of the socudy or brancli authorised by 
the central body ; and (3) in any case, by tbe Chief Registrar or any 
assistant registrar authorised by him, or by any member of the 
society or branch authorised by the ('entral Otlice (/). A conviction 
will be set aside as idfru vires if tbe complaint ^\as made by olVicers 
of a society who were not officers appointed for the j)urpose (///.). 

403. An ajipeal lies to quarter sessions from any order or 
conviction nuido by a court of summary jurisdiction under the 
Act of 1896 (n). 

404. The provisions of the Act of 1896 (o), with rosj'ect to 
offences under that Act, and the procedure relating tliendo, ap})ly 
in the case of offences under the Collecting Societies and Industrial 
Assurance Companies Act, 1896 (p). So ai)plicd, they extend to 
unregistered collecting societies as if they were registered 
societies. 


Sub-Sect. 3. — Proceedings under Gcne)aJ Law against OjUvers. 

405. Criminal proceedings .taken under tlie Act of 1896 (7) do 
not take away the common law remedy by action against an officer 
fbr money had and received (/) ; but an order for repayment, followed 
by imprisonment in default, is a tar to an action brought by a 
society for recovery of tbe same moneys (s). 


(/i) Fii^^iidly SocifticH Act, 1800 (59 ^ 60 Viet. c. ‘2ri\ s 01 ; as 1(> of 

“ person nf^p^rieved,” woo Pohmson v. (hirrey (1881), 7 U- li. D. 405, 475, (J. A. 
h) Fiiondly^S(/CiotioB Act, 1008 (8 Edw. 7, c. 32), h. 10 
(!•) /.c , i)ro(*eccliTig.s uuder tho Friendly Societies Act, 1896 (59 & 60 Viet, 
c. 25), s 87; see p. 186, ante. 

(1) Friendly Societies Act, 1S9G (59 & 60 Viet. c. 25\ s. S7 (4). For forms of 
application for authority of registry ollice to piOM-cute, and of statutory 
detlaration in Buppoit thereof, see Kncyclopoedia of Forms and Frececlents. 
Yol. YT., p. 95. 

kn) Kor }iarie Gordon (1851), 15 J, P. 767. 

(«} Pnendly Societies Act, 1896 (59 & 60 Viet. c. 25), b. 93 ( 1 ). As to quaiter 
sesaioiiB generally, see title Maoistkates. 

(o) Friendly Societies Act, 1696 (59 & 60 Vict. c. 26), ss. 84 -91. 
ip) Coliecling Societies and Industrial Assurance Companies Act, 1896 
(59 & 60 Vict. c. 26), s 14 ( 2 ). 

( 9 ) Friendly Societies Act, 1896 (50 & 60 Vict. c. 26), s 87 : see p. 186, avtf. 
(r) Stnden v. lianht (1861), 3 E. & E. 623; Sharp v. Jlnrren (1818), 0 Piice, 


P**",",’. 2 Q. B. 288, C. A., p,r Lord Falbbuey, L.C.. 

at p. 290 : Knii/lit V. }( hiimore (1885), 63 Ij. T. 233. ‘ . 
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The provisions of the Act of 1896 (<) do not prevent any person 
from being proceeded against by indictment, if a conviction has 
not previously been obtained against him for Ih'' sanie offence under 
that Act (a). Proceedings by indictment against an ollicor for 
misappropriation are not superseded by the statntoiy remedy ['ro- 
vided to enforce a civil debt (h). 

406 . A secretary of a frii'iidly society may becouvicl^hlof miibczzln- 
ment if he approiiriates to his own use moneys pai.l in by members 
and omits to enter tliom as received in the society’s books (<*), 
whether he is a paid or unpaid servant of the society, and wlietluu' 
he is a member of it or not (d). So, too, a seci’ctary may he con- 
victed of obtaining money by false prctenccn if he falsidv rejire- 
sents to a member that ho owes tin' socitdy a larger sum than is 
the fact and obtains it (r). A charge of emliezzb nient against a 
secreiaiy of a registered friendly sotdoty is dismissed it no proof of 
registration is productid at the trial (/). 

A treasurer of a friendlv society is not a clerk or servant of the 
trustees, so as to enalde him to be convkded of embezi^Iemcnt (r/). 
A treasurer of an unregistered society may be convicted oi forgoay 
if he appropriates moneys belonging to the society by means of a 
fictitious banker’s pass-book (//)• 

A clerk of a friendly society, fraudnlontly witliholding rents 
collected in the course of his duty as dork, may bo convicted of 
embez/Jeinent, and it is no defence that the liiisiness of tho society 
has not been conducted according to tlio statute (?) ; but a memlier 
of a society employed, with otlu'rs, without remuneration, to sell 
certain excursion tickets on behalf of the society, and to pay over 
moneys received to a iicison appointed, is a joint owner of the 
moneys, and is not liable to be indicted as a clerk or servant for 
embozzleraent (A*). 

If moneys belonging to a society are misappropriated hy a trustee 
ho cannot be convicted on tlie charge of stealing moneys belonging 
to thfi treasurer (/). 

(0 FiH'ii(]ly Sfjcjcties Act, 1890 (tj9 it 00 Viet. e. 2o). ^ 

(ri) I hid , R. 87 (a). 

[b) Sinnijuirj" J in isdiction Act, 1879 (42 & 48Yict. c. 49), r. ?>') ; R v. 

Ju^ticeSf Kx parte Fmier (18i)4\ 97 L. T, Jo 1215. 

R. V. rrund (1801), Le. & Fa. 97; Kce R. v. Smith (1891), Dijn’OHO 
and Gammon, 244 (police court) ; R. v, Cox (1881), DiproRO and Gammon, 210 
(police court); R. v. (ireculhdqh (188-1), I )i prose ami Gammon, 247 (police 
court) ; A*, v. Riown (1870), JJiproso and Gammon, 210 (police cooit). 

[d) R. V. Murphi/ (18<50), 4 Fox, C. 0. 101, 0. C. ll , see R. v. Hall (ISoO), 

1 Mood. C 0. 474 ; and comparo If. v. Jhpiosp (1808), 19 Ti. T. 292, C. 0. U 

(e) R. V. Woolley (1850), 1 Den. 559, F. 0. R,; see ii. v. Welman (iSoS), 
Dears. C. 0. 188. As to mombor olitaining money Toy false pretences, ji^oo 
R. V. Vent (1843), 1 Gar. & Kir. 249; Jt. v. Taylor (1901), 49 W. It. 071, G. (? U. 

( f) R. V. Kew (1885), Diprose and Gammon, p, 242, curam Pollock, B. 

(♦/) A. V. Tyree (1809), L. 11 1 G. 0. R. 177. 

(h) R. V. Smith (1862), 31 Ti. J. (M. C.) 154, C. C. R. j A. v. Ilarriyt (IS 12), 2 
Mood. C. C. 267. 

(i) R. V. Miller (1812), 2 Mood. C. C. 240 ; R. v. Bedford (18G9), 31 J. P. 117, 
0, 0. R. 

ik) 7^v. Brm (1863), 33 L. J. (m. c.) 59, C. C. R. 

(i) R. V. Looee (I860), 2 L T. 254, 0. 0. R. ; contra, R. v R'axn (1841),. 

; Moftd. C. 0. 204. 
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407 . An unregistered society, even if some of its rules are in 
restraint of trade, can prefer indictments against its servants or 
officers for embezzlement (rw) ; but, as such a society lias no legal 
existence as a company, association, or co-partnership, tho property 
must be laid in individuals as benelicial owners (n\ 

An action l)y an unregistered friendly society against the treasurer 
to recover moneys of the society in bis hands is niaintainaldo on two 
grounds, namely — (1) that, assuming the society to he an^ illegal 
association, the action is merely for the purpose of recovering the 
money of the subscribers, and is not in furtherance of the objects 
of the society (o), and (‘.i) that tlie society comes witliin the 
exception contemplated by the Companies (Consolidation) Act, 
1908 (p), of a society formed in pursuance of another Act of 
rarliamcni, namely, the Act of 1896, whicli contemplates tho 
existence of unregistered friendly societies (q). 

408 . If any arrang^^rr.ent is made with a defaulting officer, caro 
shonld ))e taken to avoid anytliing which might bo an agreement to 
sf.ifle a prosecution. Siicii an agroeinent, wliether express (r) or 
implied (.s*), is void, but monej^s paid under it, if duo to tho society, 
aro not recoverable (t). 

Sect. 2. — Lcq^l Proceedings hi/ and aqainst Soeieties, 

409 . The trustees of a registered st^citdy (a) or branch, or officers 
authorised by its rules (/), may bring or defend actions or legal 
jiroceedings with respect to any property, right, or claim of tlie 
st>ciefcy or branch, and inaj^ sue or be sued in tlieir proper names 
without otlK^r dtiscription than the title of their office (u). 

A registeied friemlly society, if sued in the society’s name (?>), may 
appear either in that name, witli the addition of tlui words “ regis- 
tered under tlic h'ricuidly Societies Act, 1896,” or by the trustees or 
other officers appointed to sue or be sued on its bcdialf (<'). 

^ (m) Jl, V. (1870\ ;j!) h J. (M. e.) C, (\ R. 

(«) It, V. Tania id, [IS‘M) 1 Q. J>. ,V1S, 0. (\ R. ; but ooinjuiro Marrs v. 
Thompson (IJIOC), 8G L. T. (action against treasurer of unrt'gi^tiTed society 
to recovei’ inoiH‘>s). As to tho statuR ol unregistered societies, bee p. 127, ordr, 

(a) Mair8\. 77/ ornpson, sit/u a, Tiord A lvekstdne, CJ.J., and IIaultng, J. 

ip) 8 Edw. 7, c. 69, B. 1 ; r^poaling and re-enacting CoTnp.aiues Act, 1862 
(20 & 26 Viet. c. S9), B. 4. See title (’OMrANiF.a, Yol. Y., p. 760. 

iq) Marrs v* 'i'hompson, anjoa, per CllANNEi.r, J. 

{r) Andrews V. Sohth mart (IHSo), PiimtsQ nnd Gammon, 76 (Gave, J.) ; see 
Ward V. fjopd (1846), 6 Man. & G. 78o; Fbaver v. t^ail/er (1882), 10 Q. 15. 1). 
572, C. A. ; McChifchie v. Jliufam (1891), 17 ('ox, 0. (J. 402, 0. A. 

(".f) See Jo7ws V. Merionethshire Tervnnient JicnetU Budding Sonefy, [18921 
1 Gil. 173, G. A. 

(/) Andmrs v. Bonihn'art, sttpra, 

Jn) Ah to procceduigH by unregistered societies, see note (w), suprOf nnd titles 
Pkaci'ice and PEOCP:inTitE; Teade and Tkadk Unions. 

(r) Ernmdly Societies Act, 1896 (59 & 60 Yict. c. 25), s. 9 (2); it will be 
oliperved tlwil this provision does not render any consent from the society 
iiCf:essary. 

(rr) fbid.f s. 94 (1). As to parlies to proceedings generally, see title PaACTlGE 
AND T‘R0CEDUKK. 

{h) See, e.fj , Tnff Vale JlaiJway v. Amalgamated Soricty of Railway Sermnti, 
[1901] A. C. 426. 

>/) 11. S. U, Ord. 12, T. 8, notes ; Yearly Practice of the Supreme Court. 
1911, p. 8ft. • 
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410. In legal proceedings brought under the Act of 181^6 Skct. 2. 
by a member or person claiming through a im inber, a registered Legal 
society or branch may also be sued in the name, as defendant, Proceedings 
of any officer or person who receives con trilml 10 ns or issues 
policies on behalf of the society or branch \Mtlun the jurisdic- 

tion of the court in which the legal proceeding is hi ought, with 

the addition of the words “on behalf of the society or branch/’ 
naming the same (d). defendant. 

An officer sued on behalf of the society is not personally liable (e), of 

Tlie death, resignation, or removal from oflice of an officer of a 
friendly society, or any act of such officer after the commencement Noabatetneut 
of proceedings, does not cause the abatement or discontinuance of uiiic^rl* * ^ 
such proceedings (/). 


411. Where proceedings are taken against an officci’ or otluT t^ervu'c oC 
person sued on behalf of a registered soch'ty or branch, the officer or ^ic^’ 
other person may lie personally served (^). In such proceedings (//), 
and also in proceedings taken against a society or branch for (ho 
recovery of any fine under the Act of LSOb, service may be elTected 
by leaving a tine copy of the summons or other process at the 
legistered office of the society or branch, or at any plac(^ of busi- 
ness of tlie society or branch ^^iihin the jurisdiction of the court in 
vhich the proceeding is brouglit, or if that office or place of business 
is closed, by posting the copy on the outer door tliereof (i). 

Wheio the service is not personal and when service is made by 
leaving a tiue copy of the summons or otlier process at the regis- 
tered office of the society or branch, a copy must be sent in a 
registered letter addressed to the committee at the registered oflice 
of the society or branch, and posted at least six days before any 
further step is taken on the proceeding (/;). 


412. Proceedings may be brought against a trustee 0! a society PiocecUnt^s 
or branch by the other trustees or trustee (/). ^ 

The Attorney-General is iK^t a necessary party where the pro- 
ceedings concern a non-cliaritable friendly society (/a). UrncraZ 

In an action by a treasurer of a friendly society on a promissory Action on 
note it is sufficient to show that the rules were tiled before default note, 
was made (n). 


{fi) l^^iicndly Societies Act, ]89fi (69 & 60 Yict. c. 20), s. 9*1’ (2); Huberts v. 
i'mye(1876), 1 Q. B. D. 476. 

(V) Wormtvell y. Hailstone (1880), 6 Bing, 668; Hainson v. Timmnis (188S), 
4 M. & W. 510; Alexander v. Wurman (1860), 6 II & N. 100; lUhhy v. Imj'erial 
Lodge of Drmds [ScvriUiry) (1892), Biprose and Gammon, 177. 

(/) Priendly Societies Act, 1896 (59 & 60 Vict. c. 25), s. 94 (31. 

{g) 1 hid , 8. 94 (4). 

A) Ibid. 

i) Friendly Societies Act, 1908 (8 Edw. 7, c. 32), s. 11. 

k) Fiiendly Societies Act, 1896 (59 & 60 Vict. c. 25), s. 94 (5). 

l) Friendly Societies Act, 1908 (8 Edw. 7, c. 32), s. 11. 

m) See A 7 <on. (1745), 3 Atk. 277 ; and title O hakities, Vol. lY.,pp.325, 328. 
\n) Margett v. Parhes (1844), 1 Bow. & L. 582. 
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Part XIV.— Amalgamation, Transfer, 
Conversion, and Secession. 

Sect. 1 . — Amahjamatwn and Transfer. 

413. Two or more rogistcrod societies ma-y by special resolution (a) 
unite and become one society, with or without any dissolution or 
division of funds (/>). 

414. A ro^dstered society may by special resolution (c) transfer 
its en^iigonients to any other registered society undertaking to fulfil 
sucli engagements (</). 

415. In the case of a registered friendly society, a special 
resolution ftp- an amalgamation or transfer of (uigagements is not 
valid without (1) Uio assent of live-sixths in value of the members, 
given cillier at llio mootings at which tlie resolution is passed and 
eoniinned, or at one of tliem, or in waiting (t') (tlie value of memhors 
lioiiig ascertained by giving one vote to every mc]n))ur, and an 
additional vot(‘, for e\ery live years of niembcrsliip, but to no one 
nutinber more than five votes in all) ( /') ; and (li) the written consent 
(d every pi rson leceiving or oiitilhid to any lienotit from the funds 
of the society, unless liib (daiin is first satisfiod or provultnl for (//). 

On the a])plication {h) of the trustees or comniittoe of a society, 
and upon iiotieo of that apiihcation lienig pulihshed in the London 
(j(a:f('Ur (i), tlu‘ Chief Itegihtrar may, with the consent of the 

(ri) Por ineumTig of srpocial resolution, see p 160, For form of ro‘=»olii- 

tion, BOO iMioyclopiodisi of Forms and rrecedonts, Yol. VI., p. 66, Form 18 , as 
to ponaltioB tor iinpru])er am.il^amatiion, boo ]>. IKd, (intt\ 

{!)) Fiioiidly SoeietiCK Act, 1896 (59 & 60 Vict. c. 25), s. 70 (1) Fvery ap])U- 
Oiitiuii to a ‘>^pcci il rosidution for the amalgamation of hociotioa mii&t bo 

made b}' ciicli of tlio sociotios in dn})licato* n oliicinl Form V (Treasury Ilegula- 
tion^, 1SJ»7), and innst be Hcnt to the OOico, accompaniM by Htatutoiy 

doolciiathms from ofliceis of oa'‘li society in official Form U [xhid., 1897) (Sdl). 
No afkiii^wleilgment of legistry is given to either society until sj'ecial resolu- 
tions in the like toims have Inion siibiiiiLb**! by the other or others {ihuL). 
There is no statutoiy piovision for amalgamation or tran.sfor in case of 
unregistei ed Hniat'tiea. 

ff) For meaning of special r';solution, soe p. IGO, ante. For form of resolu- 
tion, SCO FncyclopJOilia of Forms and J^ieoodents, Vol. Yl., p. 63, Foi*m 19. 

{<1) Fii 'n,Uv fSoeiotu's Act, 1896 (59 A- 60 A^ut. c. 25), s. 70 (2). Every 
n])])lication to ri'gistor a .‘special resolution for the transfei of engagements must 
be in diipbcato in F«>im W (Trousuiy Kegiilations, 1897), and must be sent to 
the ('eiilial OiHi'o acc<mipaiiied by statiitoiy declarations in Forms U and X 
[tlnd f35) ). The i(‘jistrar may roquiro ami leceive, as an alternative to such 
detlaiation, information in Forms UTand XI iihid , 1897 (75) ). 

{t) Fiiendly vS<Macties Aet, 18J)6 (59 & 60 Yict. c. 25), 6. 70 (3) (a). 

(/) 70(6i. ^ 

(V) I hid., s. 70 (S) ^^Iq. 

[h) The ajjjdication mtisi be in Fonn Z (Ti'oasury Tlcgulations, 1897), and 
must bo pent to the irgistiariQ dnjdicato, with a copy of tlio London Gazette 
in which tlio adviTtFcmLiit is imblished {Hid., 1897 (37) ). 

(e) Notice to be in Form Y (Tioasury Eogulatioiis, 1897), and to be advertised 
in llie London Gazette a: ’ one month before application to the 'reffistrar 
(36) ). ^ 
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Treasury (fc), dispense with any consents and conditions required 
by the Act of 181^6 or the regulations, and may confirm the 
amalgamation or transfer (1). 

416 . On anialganiation the property of tho aamlgaraating 
societies, other than stocks and securities in tlio ])ul)Uc funds (?nX 
vests in the trustees of the amalgamated society wilLout conveyance 
or transfer ( 71 ). 

417 . A member ofa society which has aiualganiato.d or transferred 
its engagements, or a person claiming any benefit from its funds, 
who is dissatisfied with tho provision made for satisfying ]j1s claim, 
may apply to ilie^ county court for relief (o) ; but tlie county court 
has no jurisdiction (2>) prior to tho confnmation of the special 
resolution (7). 

418 . Tlie above rules do not apply to the amalgamation of 
(1) a registered society consisting wholly of members under twenty- 
one years of ago with (‘2) a registered society or branch having 
members above that ago. Amalgamation in such cases, or 
provision for distriliuting among several branches the members 
of a juvenile society, is effected by ordinary resolutions registered 
in tho manner required for the registration of an amendment of 
rules (?')• 


Sect. 2. — Coitvemum into Limited Compu}Ly. 

419 . A registered society may by special resolution (s) convert 
itself into a limited company under the Oom2)anies (Consolidation) 


(/c) Si *0 Treasury Itogulations, 1897 (38). If uioie than 0110 hesiiliig or 
ad]Ouiniiieut is iiecessarv, the same fee is 2 )tiyablo as iii i he case of a disjuita 
{ibul, (41) ). 

(Z) ITiieiidly Societies Act, 1896 (o9 & 60 Viet, c. 25), s. 70 (4). As to l\.nos 
and registration in siicli cases, seo Treasury Eogulations, 1897 (39), (4()j. TlAj 
fee payahlo is £1 (ibifl. (70) ), • 

(m) See Fiieudly Societies Act, 1896 (59 A 60 Viet c. 25), s. 50, 

(w) Ibid.y 88. 49 (1), 60. An auialgamahou or transfer of ongjjjgemonfs 
does not prejudice any right of a creditor of any soch^ty concerned {ibid.y 
s. 72). 

fo) Ibid,, s. 70 (7). 

Ip) Ibid. For the powers of the county court, see p. 180, ante. 

(q) Jones v. SJee (1886), 32 Oh. 1). 685, 0, A. • ^ 

(r) Friendly Societies Act, 1896 (59 & 60 Vict. c. 25), s. 70 (5), For registra- 
tion of amendment of rules, see p. i40, ante. 

(s) See Blythe v. Dtrtlcy, [1910] 1 Ch. 228, 0. A. As to siiecial resolutions, 

generally, see p. 160, ante. For form of resolution, see Encyclopiedia of Forms 
and Precedents, Yol. VI., p. 64. Every application to register a special 
resolution for converting a society into a company must bo in triplicate in 
Form AA (Treasury Regulations, 1897), and must be sent to tho Cenfral 
Office accompanied by a statutory declaration in Form TJ {thid. (42) ). An 
application for registry of a special resolution for amalgamation with a company, 
or for a transfer of engagements to a company, must be sent to the Central 
Office in duplicate in Form V or W, as the case may be, with the necessary 
modifications to suit the facta, and must be accompanied by statutory declara- 
tiolis in Forms U and AC {ibid. (43) ). Where the special resolution is for 
conversion into, amalgamation with, or transfer of all the engagements of a 
society to, a company, the following words must be written at the foot : — 
“ The^, registry of the fcjocioty is hereby cancelled (or directed to be 
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The range "of olijecls of the company into which the society may 
l')e converted need not bo precisely limited to the purposes defined 
in the rules as the objects of the society, nor bo strictly confined to 
the objects specified or referred to in tlio Act of 189(5 (.r). 

AVben a registered friendly society lias been converted into a 
limited company, the olijeets of vhich, as declared by the memo- 
randum of association, are to continue the business of the society, 
and also to carry on an extended range of business, the members 
of the company are not entitled to an injunction restraining the 
comjiany fi oiii calT^ing out those of the objects of its memorandum 
^Abi('h arc in excess of tlie olijeets of tlie original society; and this 
even assuming that the special resolution for conversion was ultra 
n/rsui the society (^). 'Fhe validity of such a special resolution 
passed before 3rd August, 1910, is not to be fpiestioned on the 
ground that the objects of tlie company, as therein set forth, extend 
beyond those autliorised by the rules of the society at tlie date of the 
passing of tlie resolution, or lliat in any other respect the require- 
ments of the x\ct of 1890 (/O have not been complied with (c) ; but 
where the business carried on by tlio society befoio conversion 
ituduch'd insurance business, the objects of the company are not to 
extend beyond those authorised hy the rules ot the society at the 
(late of the jiassing of tlm special resolution, except so far as is 
necessary for carrying out any assurances, contracts, or policies 
entered into before drd August, 1910 (d). 

If a spec'iiil resolution for converting a society into a company 
contains the jiarticulars required by the Companies (Consolidation) 

enneolh'd). Chief Registrar*’ {thuJ. (*14) ). 8oo fuither, nstt) aniiilp-a- 

malion or transfer of engngeiiicjitp^lfrieiidlT Societies Ait, ISao (o9 iS: (50 Yict. 
c.2d),R.T()(;3),(4), ((5), (7). 

\ (t) S Edw. 7, c. 60; sec title fJoMrANiES, Vol. V., p (126. 

{//) Piioiidly Societies Act, 1806 {69 & G^) A^ct. c. 2d), p. 71 (1). 

(r) See ihd., F. 8 ; and BMhf’ v. IJirttnj, [1009] 1 Ch. 228, C. A., whero, 
at p. 2yd, Cozrxs-irARDY, M.E., said: “AMicn it [a fiioiidly society] is a 
Jiniited (^inpany, it may tlicn exorciso such powers of oiilargiiig and altering 
its objects, with the panctioii of tlie court, as are given by the Companie.s 
Acts.” But a fiiondly society could not, fur oxam]tlc, bo converted into a 
brewery company (i/iid); see also xl/cOVt/./c v. Lotutou jMuUfal Insurance 

Society y A/'/ , [,1010 j 2 Cn, 100, < \ A. As to the objects spocitied in the Friendly 
8ocictioa Act, 1800 (dO ife 60 Ahot. c. 261, e. 8, see pp. 120, 121, ante, 

(n) Mtfjtadc v. liotml London Mutual Jnsurance Soaefi/^ Ltd.y 8u)mt. 
In the ccmi.^'e of his jud.gineiit Cozens-IIakuy, M.B., said,' at p. 177: “I 
think it might have been competent for a moinhor to comnience an action, 
suing on behalf of himself and all other the inoinbers of the fiiendly society, 
asking for a declaration that the special resolution was ultra vireSy anil that all 
pwoccedinga under it were therefore void.” 

(/>) See rote (s), p. 103, ante, 

(c) Companies ((inverted Soeieties) Act, 1910 (10 Edw. 7 & 1 Geo. 5, c. 23), 

1. Ihe provisions of the Companies (Consolidation) Act, 1908 (8 Edw. 7, 

c. GO), 8. 17, relating to conclusiveness of certificates of incorporation apply in 
tins case {ibtd.j; see title Companies, A’’o 1. V., p. 67. 

(d) and SCO til!.- Compames, Vol. V., pp. 626. 627. Tho Companios 
(Converted Socioties) Act, 1910 (10 Edw. 7 & 1 Goo. 5, c. 23), does not affect 
the right of any converted company to alter its memorandum of association in 
acccrdance with the Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), Sea 
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Act, 1908 (c')> to be contained in the luemoraivlnm of association of 2 . 

a company, and a cojiy of it has been registered at the Central Ollice, Conversion 
a copy of the resolution sealed and stamped l)y the Central Oflice into 
has the same effect as a memorandum of association duly signed Limited 
and attested under the Companies (Consolidation) \ct, 190S (/). Co mpa ny. 

420 . When a society is registered as, or amalgamates with, or (Cancellation 
transfers all its engagements to, a company, the rt gibtry of the registry, 
society under the Act of 189G becomes void and mu.-jL Ixi cancelled 

hy the registrar (//). Tliis rule is applicable etjually in the case of 
a conversion of a collecting society into a mutual company l)y 
order of the court {h). 

The registration of a society as a company does not affect any of 
riglit or claim subsisting against, nor any penalty incurred I»y, the eonvcrHiou, 
society (0- 

421 . Without prejudice to the powers conferred on registered ConveiBionoi 
societies, to wdiicli reference lias just been made, the governing 

body of a collecting society having more than 100,000 members 
may petition the court for an order converting tlie society into 
a mutual company under the Companies f Consolidation) Act, 

1908 (;/). The couit may make the order if satisfied that, on a poll 
lieiiig taken, at least 55 per cent, of the members over sixteen 
years of ago arc agreeable to the convorhion, and may give directions 
for settling a prosier memorandum and articles of association of the 
company U). 

iSl( T, 8 . — Conversion into IJranvh, 

422 . Any society registered before 1st Januaiy, 1876, may, by an Con\oiHion of 
ordinary I’esoliition passed by a majority of the members or 

title C’uMrVNlES, Yol. y , pp S28 d srtj , imd /A Jjondttn Mufunl Jnsimince 

Socidi/, Ltd., [1910] W. N. 220. 

(e) 8 Edw 7, c. 09, es. 3, 5, ropciiluig nAd rc-Giiacfing Companies Act, 1802 
(25 & 26 Viet. c. 89), ss. 8, 10. Upon ivgi&triition of tlio sealed copy of tlpe 
resolution with the llegistrar of Joint Stock Companies, the society is ooiiveited 
into ft company nnd censes to 1)0 subject to the ju’ovisiojis of the ErieiuUy 
Societies Act, 1890 (59 00 Yict. c. 25). As legai’ds tho name of tho company, 

BOO Companies (Consolidation) Act, 1908 (8 Edw, 7, c. 69), s. 8, repealing and 
re-enacting Companies Act, 1802 (25 & 20 Yict. c. 89), s. 20 , and title Compakiew, 

Yol. Y., p. 81. 

(/*) Eriendly Societies Act, 1890 (59 & 60 Yict. e. 25), s. 71 (2). As to 
Central Office, see p. 129, ante. ^ 

[g) Friendly Societies Act, 1896 (59 vV. 00 Ah'el. c. 25\ s. 71 (3) See Treasury 
Eegulations, 1897 (44). 

(/i) Assurance Companies Act, 1909 (9 Edw, 7, c. 49), s. 30 (f). 

(t) Friendly Societies Act, 1890 (59 & 00 A^iet. c. 25), s. 71 (3). For the 
purpose of enforcing buch rights, claims, or penalties, the society may be sued 
and proceeded against exaclly as if it had not been converted into a company, 
and such rights, claims, and liabilities to penalties have priority, as against 4;lie 
jiroperty of the company, over all other rights or claims against or liabilities of 
the company {tbuL). See riiiUipson v. 7/a/e (1880), 43 L. T. 507, w^here it was 
held that a member of a socicly ordered to bo wound up as an unregistL-red 
company under tho Companies Acts, 1862 and 1867, could not set oil the 
amount of deposits made by him against a claim made against him by the 
liquidator for a sum advanced by the society. 

(j) 8 Edw. 7, c. 69. 

\k) A^\u‘anco Oompanies Act, 1909 (9 Edw. 7, c. 49), s. 36 (4). iNotice of an 
intention to present a petition must 1 *6 pul dished in tlio Lon dun ( L t, f it t a n d in such ' 
iiew8|iapcrs as the court directs [dyid,\ See also title < 'cm evvk i Ls, Yob Y. , p. 626. 
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s«cT. 8. (lele^^ates present and entitled to vote at a j]:Gnenil meeting ()t 
Conversion which due notice has been given according to the rules, determitio 
into to become a branch of any other registered society, and also, if 
thought fit, of any registered branch of such a society (Z). 

ATnendniciit If the rules of the society do not comply \vitli all the provisions 
of rules. of the Act of 1896 and of the Treasury Regulations (?n) in respect 
of the registry of branches, the general meeting at which the 
resolution is passed may also make the necessary amendments in 
the rules (w). A copy of the rules of the society, sliowdng tlie 
amendments, if any, and two copies of the resolution o.nd amend- 
ments, each signed l)y the chairman of the meeting and by the 
secretary of the society being converted, and countersigned by the 
secrehiry of the other societ}’', must he sent to the registrar (o). 

Re^istratioa 423. No registered society can be n^gisiored as a brancli 
ui branch. until its registry as a society is cancelled (j)). If the rules 
submitted to the registrar, amended or nol , as the case may be, 
(•om2>ly willi the provisions of the Act of 1896 and of the Treasury 
Regulations, the registrar must cancel the registry of the first- 
mentioned society and register it as a brancli of the other society (q). 
He must also, if so specified in the resolution, register it as a branch 
of any branch of such other society without further request or 
notice, and must simihiily register the amendment of rules without 
furtlier application or evidence. Until registry the resolution is 
ineffective (r). 

The rules of a society wdiich becomes a branch, so far as they 
are not coiiti arv to any express provisions of the Act of 1896 or of 
the Treasury Regulations, and subject to any amendment of the 
kind mentioned, continue in force as the rules of the branch until 
amended (a), 

Ri:ct. 4, — St^Ci^jision and K.rjndfiion, 

Se'"f'3slon, v424. In the case of a society with branches jirovision is often 
made under tlie rules ior the secessiau of branches (0* A secession 
is invalid when the rules of the soclcfy have not been complied 
with (?/), 

Uaeuf name. A seceding or expelled branch, or an officer or member thereof, 
may not use the name of the jiarent society nor any name inijilying 
that it is a branch thereof, nor the number by wliich it was 
designated a^ such branch (z;). 

(/) Priendly Societies Act, 180G (60 & GO Viet. c. s. To (1), (7). 

{m) See p. 133, ante* 

(?i) Friendly Societies Act, 1896 (69 & CO Viet. c. 20), s. 73 (2). 

(o) iW., s.‘73 (3). 

Treasuiy Eogulations, 1897 (46). 

(q) Friendly Societies Act, 1S9G (69 <& GO Viet, c 26), s. 73 (4). The cancelling 
need not bo advertised (tOtd., s. 73 (6) ; Treasury llegulations (63) n.). 

(r) Friendly Societies Act, 1896 (69 & GO Viet. c. 25), s. 73 (4). 

fs) Ihid*, s. 73 (6). J y J 

(t) See Enoyclopasdia of Forms and Precedents, Vol. TI., p. 34; as to regis- 
tiation of a seceding or expelled branch, see p. 134, ante, 

(?<) Schofield V. Vauae (1886), 36 W. B. 170, n., C. A, (very fully reported in 
Ihprose and Gammon, pp. 437—509); Scott v. Barton (1896), Dipi^se and 
^ GaiMmon, 432. See Wilkimon v. Jagger (1887), 20 Q. B, D. 423. 

{o) Friendly Societies Act, 1896 (59 & 60 Viot. c. 26), ss. 21, 84 (d). ♦ 



Part XIV.- AMALOAMATiOiT, Transfi^r, Conyersion etc. 

Immediately a branch is excluded from a society all the members 
of the branch are similarly excluded, and such members lose the 
benefit of a funeral fund if one of the rules is that only members 
of the^ society shall be entitled to such benefit (a). 

Notice of a proposed secession need not be given to members 
joining a branch after a resolution to secede (6). Oii the secession 
of a branch, in s(3ttling accounts, the funds of tlie l)ranch are not 
to be divided as in a winding-up (c). 


Part XV. — Dissolution. 

Sect. 1 . — In Oencral. 

425. Societies and ])ranclies (d) registered under the Act of 
1896, and collecting societies, wlietlier registered or unregistered 
may be terminated in any of the following ways, namely : 

(1) As provided by the rules (/ ) ; 

(2) By instrument of dissolution ; and 

(3) Compulsorily, by award of the registrar (//). 

A friendly society, whether registered or unregistered, may 
also be wound up under the Companies (Consolidatioji) Act, 
1908 (h). An unregistered society may register itself for tho 
purpose of dissolution (i). 

426. Where there is no provision for dissolution in tho rules of 
an unregistered society, the society cannot bo dissolved except; by 
consent of all the members, or by order of the court, and the court 
ought not to interfere unless tlioro is a practical impossibility of 
tho society continuing ( f). If the funds of an unregistered slate 
cdub have liecn expended irregularly, and actuari.il data are against 
the possibility of performance of the promises made to subscriber/, 
a receiver will be appointed on the a 2 >plicati(m of i^orsons interested, 

(а) Fisher v. 7JratZ.^/orc2 (1896), Djjprose andOaniinou, 27)6 ; v. Ihatlsf'ont 

(189o), 40 Sol. Jo. lo. See, further, as to the funds of an oxpollod hninoh, 
StrieJdand v. StarJne (1900), llepoit of Chief Eegistrar (1901), 89, and other 
casos in that Report. 

(61 Re Sheffield Order of Druids Soeidy (1892), 56 J. P. 613. • 

(rl Ihid, 

\d) As to disfioliition generally, see title I^uildinq 8<ioie'J’IES, Vol. 111., 
l)p. 392 — 400, many of the provisions in the Building Societies Acts hoiiig 
similar to or identical with those contained in tho hVieiidly Societies Acts. Art 
to dissolution of branches, see also Friendly Societies Act, 1896 (o9 & 60 Vict. 
c. 25), s. 82. As to offences in connection with dissolution, see p. 185, ante 

(e) Collecting Societies and Indiifetrial Assurance Companies Act, lb!i6 
(69 60 Yict. c. 26), s. 12. 

if) ALL societies registered under the Friendly Societies Act, 189() (59 & 00 
Vict. 0 . 25), must i>rovide hy their rules for dissolution (Friendly Societies A( t, 
1896 (59 & GO Yict. c. 25), s. 9 (3), Sched. I. (12). 

Ihid»y s. 78 (1). See jip. 198, 201, jmL A society cannot by its rec^uLitiuns 
contract itself out oi the powers of dissolution given by statute ( r v. / on ion 
Tramways Go. (1879), 12 Ch. D. 705 ; see also Mbs v. Dadson, J N. 45)- 

(б) 8 Edw. 7, c. 69, ss. 2G7, 268 ; and see p. 202, post 

it) See Fountains Casey SwijVs Case (1865), 34 L. J. (OH.) 593. 

0) Vlake v. Smither (1906), 22 T. L, R. 698. 
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FmaUDLY SOOIBTTBS. 


Sect. 1. 
In General. 


Funds of 
society 
becoming 
extinct, 


When coutt 
will not 
restrain 
dissolntjon. 


Friendly 

societies. 


however small their pecuniary interest may be(/i). The court 
may dispense with service of notice of a judgment dissolving a 
society, and instead direct notice to be advertised in certain 
newspapers (J). 

427. On the winding up of a non-charitable (m) friendly or other 
mutual friendly society, the funds are divisible among the members 
for the time being (?i). Eut if tlio entire beneficial interest in the 
fund has been exhausted in resx)ect of each contributor, the fund 
will pass to the Crown as hona vacantia, where there are no members, 
or only honorary members not entitled to relief, or w’here there 
are members ontitlod only to certain fixed annuities which 
are x^rovided for (o). 

428. Tho court will not restrain an unregistered society from 
dissolving itself whore a groat majority of its members agree to 
such dissolution (p). 

If a friendly society has dissolved and has ceased to exist, it 
is sufiiciently rGX)resented in an administration suit if a single 
member of each class interested in the affairs of tho society is 
brought before the court (^). 

Sect. 2. — Dim>lHtio7i hy Instru7ne7it» 

429. A registered friendly society or branch may he dissolved 
with the consent (1) of five-sixths in value of the members (?’)i 
including honorary and infant members (s), their consent being 
testified by their signatures (0 to an instrument of dissolution; 
and (2) of all x^ersons entitled to any relief, annuity, or other 
benefit from the funds of the society or branch, unless their 
claims arc satisfied or adeexuate xu'ovisio]i is made for that purpose (a). 
]n the case of a branch the consent of the central body is also 

^(/r) Jtf One and Alt Suhnas and Accident Insutance As'iociation (1908), 
TimcSf 12tli and 1 8 ih December. As to apf)onitment of recoivors, goiiorally, see 
title Eeceivek.s. 

(t) Re Lead Co ’s Workmen^ 8 Funds Society^ Lowes v. Governor and Company for 
Fmeltiny Ihwn Lead wit]} Vd and Hea Coal, [1901] 2 Cb. 196. 

im) As to ^ybcTl a friendly society is charitable, see x>* 122, a7}te; and title 
ClTAllTTIES, Yol. IV., p. IIU. 

(n) Re IlusaeJJ /nslituiwn, Fiyyim v. Bagliino, [1898] 2 Oh. T2 ; see also title 
Chapjties, V«1. IV., p. 119, n(»te(y); compare Mifrhellv, Harness (1871^, 5 
R. (Ct. of Sess.) 951; Bharp v. Dunbar Sa}lors' Bonety (190.3), 10 Scots Law 
Times, 572, 

(o) Cunnack v. Edwauh, [1896] 2 Oh. 679, 0. A. ; Braitliwaife v. A.-C?., [1909] 
1 Oil. 510 ; see Re RnddaiyUm Land, [1909] 1 Oh. 701. See, also, title Descent 
AND Disteteution, Vol. XI., p. 28. " 

Waterhouse v. Miugairoyd (1831), 9 L. J. (o. s.) (cii.) 272 ; notwitlistand- 
ing a 1 ‘ule to the effect that if three members desire the society to continue the 
society shall not bo dissolved (i6zd.). 

(g-) Pare v. Ciegg (1861), 29 Boav. 589. As to parties to administration suits, 
see title Executors and Administrators, Vol. XIV., pp. 335—338 

(r) As to calculating tho value of members, see Fiienuly Societies Act, 1896 
(59 & GO Viet. c. 25), hh. 70 (6), (7), 78 (2). 

(s) See Dennison v. Jejs, [1896] 1 Oh. 611 ; and Rudd v. JdmeSj [1896] 2 Ch. 
554, 0. A. 

{i) As to presumption of validity of signatures, see Friendly Sooifeties Act, 
m\j (69 & 60 Viot. c. 25), s. 79 (6). 

(a) See ibid,, ss. 78 (1) (o), 79 (4). 
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required, unless the dissolution is carried out in accordance m’th Sect. a. 
the general rules of the society (6). Dissolution 

Where a juvenile branch of a society or central body is, accord- by 
ing to the rules, governed by a committee of the central body, the Instrument, 
members are precluded from dissolving without the consent of the 
committee (c). society! 

430 . A society or branch registered under the Act of 18!)(1, uj^solntion 
other than a friendly society or branch, may bo dissolved with the of other 
consent of tlireo-fourtlis of the members, their consent being societies, 
testified by their signatures to an instiumontof dissolution (d). 


431 . The consent of a member to a dissolution may be testified cousont how 
by the signature of an agent on his behalf (c) ; but it is doubtful tesUflea’ 
whether infants are competent to appoint agonts to execute on their 
behalf (/). 

Dissolution may, it seems, bo agreed upon without couvoning .a 
general meeting (f/). unnecessary 


432 . Tho instrument of dissolution of a registered socudy must 
set forth — 


Instrument o£ 
dissolution. 


(1) The liabilities^ aiul assets of llie society or l)ran(*li in ; 

(2) Tho iiiiiJihGi* of members and the nature of their interests ; 

(3) The claims of creditors and the x^rovision made for tlicir 
[payment ; 

(4) The intended ax^iiroxiriation or division of the funds and x>i'o- 
perty of the society or branch, unless such axipropriation or 
division is loft to the award of tlie iTc:istrcar (/i). 

The instrument must be signed in duplicate (0, and registered Si^^uiituicaud 
with all alterations in the same manner as the rules (/r). When iL*:,Mstiatioii. 
sent for registration, it must be ciccompanicd by a statutory declara- 
tion by one of the trustees or by throe mem])ers and tho secretary 
of the society or branch, stating that it has been signed in tl^e 


(h) Friendly Societies Aet, 1S9G (59 & 60 Yict. c. 25), s. 78 (1) (<.). 

(f) Iludd V. Jamc^^ [1896] 2 Ch. 554, C. A. 

{d) Friendly Societies Act, 1890 (59 & 00 Viet. c. 25), 8.7^ (1) (ti). As to 
X^^o^umptlOll of validity of signatures, seoift/d , s. 79 ^6). 

(e) Dennison v. dcfj'Sf [LS9I3] 1 (.h. 611, not following {Second Ddinhunih ond 
Leith ‘iOoi'd IStarr^lioir/icft Ituildinrj Society v. Aithcn (i892), 20 Sc. L. il. 456. 
As to presumption of validity of signatures, see Friendly Societies Act, 1896) 
(59 & 60 Viot. c. 25), s, 79 (6). 

(f) Rudd V. James, supra, where ICekewich, J,, hold Umt infants were in- 
competent for this purpose ; hut in tlio Court of Apjieal, Linuley, L.J., loft 
the point open and upheld the docision of tho couit below upon other grounds. 

(7) i?e Eclipse Mutual Benefit Association (1853), 1 K, & J. 30. 

(/<) Friendly Societies Act, 1896 (59 & 60 Yict. c. 25), s. 79 (1). As to the 
termination of a branch by suspension and expulsion, and the conseqifbnt 
dealings with the funds, see Strirldand v. iStarhie (1900), Eoport of Chief Eegistrar 
(1901), 89, and other iinreported cases mentioned in that Eeport. On the 
termination of a branch the funds cannot be dealt with without having rt^gard 
to the rights of the central body; see also i^chofield v. Vause (1886), 36 AY B. 
170, n., 0. A. ' 

(j) Treasury Eegulatioiis, 1897 (60). See Dennison v. %Teffs, supra; and 
title Building Societies, Yol. III., p. 392. For a fom of instrument of 
dissolution of society, see Encyclopscdia of Forms and Precedents, Vol, VI.| 
p. 99 ; of branch, see ibid,, p. 101. 

(k) ^Friendly Societies Act- 1896 (59 & 60 Yict. c. 25), s. 79 (5). 
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Sect, 2. 
Sissolntion 
by 

Instrument. 

Alterations. 


Advert isc- 
mcnl oC 
dissolution. 


Proceedings 
to set aside 
dissolution. 


Date of 
dissolution. 


Kffect of 
instrument 


nitinner mentioned (1). The registrar returns one of the duplitiales 
of the instrument of dissolution to the society, with an acknowledg- 
ment of registry (?n). The instrument does not require to be 
stamped {n). 

Subject to similar provisions regarding consents, signature, and 
registration, the instrument of dissolution may be altered (o). 

433. Notice (p) of dissolution must be advertised by tho registrar 
at the expense of tho society or branch in tho London Gazette and 
in some iiewspajoer in general circulation in the neiglibourhood of 
tho registeied ohice of the society or branch (q). 

434. Any proceedings lo sot aside a dissolution must be com- 
menced by a lueniber, or other interested person, or a trustee (?*), 
within three mouths from th(j date of the advertisement (s). Notice 
also of tho proceedings must be given to the Central 01‘tice not less 
than seven daj^s before commencement (0‘ Where an order is made 
setting aside the dissolution of a society or brancli, the society or 
hianch must give notice to the Central Oflice wiliiin seven days after 
the order has been made (a). 

436. If no proceedings are commenced within tho stated time, 
or if proceedings aro commenced and fail, tho legal dissolution of 
the society or branch takes eflect from the date of tlic advertisement. 
In such event, proof that the signatures of the parties consenting to 
tho instrument of dissolution w^ere properly obtained is not 
necessary (h)- 

On registiy, the instrument of dissolution and all alterations 
aro binding upon all the members of a society or branch (c) 
including signatories who die between the date of registry and 
advertisement (d). 

(/) Fiionilly Soneties Act, 1896 \o0 & bOyict. c. U5), b 79 (li) , Tioasury 
]V‘ giilatioiis, 1897 (60). ]’"oi ii foiiu of Btatutuiy det laiatioii, boo JOncycIopaiilia 

of Foims and Precedents, Vol. VI., p. U)l. Tho instriinient must also ho 
accompanied by a fttatToiieiit naming soiuo newBiiajicr m general circulation in 
tho neighbourhood of tho icgi^tcrod offico of tlio society or branch, whoroin it is 
desired that notice of tho dissolution shall bo pubbslu'd, and of tho sum requisite 
to dofiay tho ex]ieiihos of such ]mblicatiou, and by the further sum of os, Gd. for 
the like publication iii the London Gazette (Treasury Eogulations, 1897 (00) ). 

(m) Ihid,^ (61). No fee is payable, beyond the cost ot' the advortiseiueiits, for 
the registratioM of an instrument of dissolution or nnv alterationfl. 

(n) PYiendly Socirtiea Act, 1896 (o9 & 60 Viet. c. 2n), e. 33 (d). 

(o) Ihid.j 8. 79(2), (5); Tieasury Pcgiilatiujis, 1897 (62). 

Ip) In form All (Trousury Hegulatioiis, 1897 (63) ). 

(q) Friendly Societies Act, 1896 (09 & 60 \iot. c. 20), ss. 79(()), Tho 
Togii'trar'^ award for distribution of the funds ol a society on distribution is in 
Form AS, Treasury Regulations, 1697 (64). 

Tr) As to trustees, seo Jtudd v. James, [1896] 2 Ch. 554, 501, C. A. 

(s) Friendly Societies Act, 1896 (69 & 60 Yict. c. 25), e. 79 (6). 

(^) Ibid,, s. 83 (1); Treasury Regulations, 1897 (68), Form AX. See also 
Wihwt V. Grace, [1892] 1 Q. B. 812. As to Central OfBce, see p. 129, ante, 

(<i) Friendly Societies Act, 1896 (09 & 60 Viot. c. 25), s. 83 (2) For form of 
lu'^tice, see Treasury Regulations, 1897 (68), Form AY. 

(Z>) Friendly Societies Act, 1896 (59 & 60 Viet. c. 25), b. 79 (6). 
tc) Ihid„B. ‘79(6). 

{d) Fortune v. Orr (1894), Diprosc and Gammon, 639. t^eHussell v, •Here ford 
Fruudly Bociefy (1899). Rf-port of Chief Repstrar, 21 (member dying after 
Bigiung iiistrumeTii, but before registration, entitled to participate). • 
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Sect. 3 . — Dissolution hy Award of Rrfislrar^ 

436 . Whm a clissolutioii by award of the re^i^iritrar is desired an 
application in writing ((^) must be made to llio regihirar stating that 
the funds of a society or branch are insuflicieiit to niuet the existing 
claims thereon, or that the fixed rates of contribution are insufficient 
to cover the benefits assured, and setting forth grounds for the 
allegation of insufliciency, and requesting an investigation into the 
affairs of the society or brancli wdth a view to dissolution ( ^’). 
Upon such application the registrar may, at the expense of the 
society or branch concerned f//), himself investigate or cause an 
investigation to be made into its affairs, but he must first give one 
month’s notice in writing to the society or branch concerned (//). 

The consent of the central body of a society is noco.^siivy before 
tlie registrar can investigate the affairs of a l)rancli wiih a view to 
its dissolution (i). 

437 . If on investigation it appears that the society or bianch is 
uTialile to meet the claims upon it, or that the fixed' rates of con- 
lril)ution are insufficient to cover the benefits assured, the registrar 
may award that the society or branch be dissolved, and if he so 
awards, must direct how its affairs are to be wound up (A). 

The award may bo suspended for a period to enalde tho society or 
branch to make such alterations and adjustments of contriliutions 
and benefits as will, in the opinion of the registrar, olnfiate tlio 
necessity for dissolution (/). 

The powers of tlie registrar in smdi an investigation are similar 
to those exercisable by him on reference of a dispute {nt). 

438 . The award, whether for dissolution or distribution of funds, 
is final and conclusive on the societj^ or liranch and all members, 
and on all other persons (//) having any claim on the funds o^ 

(f) For a fomi of application, soo Eiicyclopoodia of Forms ami PrecO(lont«, Yol. 
YJ., p. lOU ; Treasury ficgiilalioiis, 1807 (Go), Form AT. Tho rules of a 
legistorod society must piovido for investigation being made by tho •registrar 
(Friendly Suciotiea Act, 1890 (o9 & GO A ict. e. 2o), Schod. 1. (13) ). TIk^ 
api>]icution must be made by oiio-fifth of tho members of a regi'-tored socielv 
or branch, or by 100 members where the total number is from 1,000 up to 10, (H»n, 
or by 500 members where the total number exceeds 10,000 (ilntl GO (I) ). 

( /') Fiiemlly Suoiotics Act, 1S9G (59 A' GO ATct. c. 25), s. 80 (2;. 

((/) I bhi , s. 80 (G). 

h) I hul.t s. 80(1) ; Fiiondly Societies Act, 1908 (8 Fdw. 7, c. 32), s. 8. The 
notice of investigation must bo in Form ALT (Tieasury Ihguliitions, 1897 (GG) ). 
The actuary to the Ontial Office is usually appointed to make tlu‘ investigation. 

{i) Fiiendly Societies Act, 189G (59 & GO Yict. c. 25), s 82. Tim instrument 
of dissolution of a biunch must ho in Form AUb (Treasury rvegiilatiuiRi, 
1897 (GO) ). 

(/,') Friendly Societies Act, 189G (59 & 60 ATct. c. 25), s. 80(3). For foim of 
award, see Treasury Kegulations, 1897 (66), Form AY. The registrar rnav 
require the payment to the Exchequer of a reasonable fee for his iui'ostiga- 
tiou, ill accordance with the scale tixed for Aaluation (Treasury Kegulations, 
1897 (19), (70)). As to payment of fees, see Hid, (20), (70). The fee for his 
award is £l (Hul. (70) ). 

(/) Friendly Societies Act, 189G (59 & GO Viet. c. 25), s, 80 (3). 

( 7 n) Ibid,, s. 80 (4). As to his power in cose of a dispute, see p. 183, 
ante, « 

(n) In R, T. Friendly Boeietiei Chief BegUtrar, Etc $arif Evans (1900), 
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the society or branch, and is enforceable in the same manner 
as a decision of the registrar on a dispute (o). 

Tiioiigli there is no appeal from the award on the ground that it 
is not just as between the parties, application may be made to the 
High Court to set aside an award on the ground that the registrar 
has acted ultra vires or has not heard all the parties interested (p). 
The same rules apply to proceedings to set aside a dissolution by 
award (q) as in the case of a dissolution by instrument (;*)• 

439 . Within twenty-one days after making the award, the Central 
Office must insert notice (s) thereof in the London Gazetie and in a 
new^spapor circulating in the neighbourhood of the registered office 
of the society or branch concerned (t) at the expense of such society 
or branch (u). 


Sect. 4. — Winding tip by the Court. 

440 . The court has jurisdiction under the Companies (Consoli- 
dation) Act, 1908 {h), to wind up compulsorily, as an uni'cgisterod 
company, a society registered under the Friendly Societies Acts, 
hut not registered under the Companies Acts, but tiiere can be no 
such winding up voluntarily or under supervision (c). This 
principle would appl}^ equally in the case of unregistered societies. 
The fact that such a society has passed a resolution to dissolve, 
and is actually in process of dissolution, does not prevent a creditor 
from obtaining a winding-up order (d). Members of a friendly 
society who hai^e given notice of withdrawal of deposits are not in 
the same position as outside creditors, and are not entitled ex dehito 
justitue to obtiiin an order for winding up(e). 


of Chief Pegistrar, 89, Vaitgiian Williams, L.J., at p. 91, was 
(ioiihtful whether the words *‘aiKl all other 2 )cisuns '’ iii s. 80 (6) of the Act of 
18V)6 arc meant to include straiigcis who are credit ors, or whether those words are 
not to ho liniifod as they seem to bo Inniled in ibid., s. 78 (c) ; also reported 
(1900) 10 .T. L. Pi. ;H0, 0. A. 8eo also the judgment of A. L. Smith, L.J. (ihid.). 

(o) Friendly Societies Act, 1890 (59 & 00 Vict. c. 25), s. 80 (5). As to enforcing 
award, see tbid., s. OS ; and ])p. l.SH, 181, anfe. 

(?q Wilnwt V. (Irate, [1892] 1 Q B. 812; Friendly Societies Act, 1890 
(59 & GO Yict. c. 25), 8. 80 (5), (7). 

((j) Ibid., s. 8C 

{r) Ibid., 8. 79 (0) , and see p. 198, ante. 

U) For form of notice, eeo Treasuiy Pegulations, 1897 (67), Form AW. 

(^) Friendly Societies Act, 1896 (59 & GO A^ict. c. 25), ss. 80 (7), 81. 

(a) rhid.,B.$0(ij). 

(b) 8 Edw. 7, 0 . 09, ss. 267, 268, repealing and re-cnacting Companies Act, 
isg2 (25 & 26 Vict. c. 89), s, 199; see, also, title Comtanie-s, Vol. V., pp. 617 
et £eg. 

(c) Re Alfreton District Friendly ami Provident Society (186:i), 7 L. T. 817 ; 
Independent Protestant Loan Fund Society, Ex parte Morto?}, Fn 'eudly Protestant 
Partnership loan Fund Co., Ex parte null, [1895] 1 L R. 1 ; Re Irish Mercan- 
tile Loan Society, [1907] 1 1. E. 98; see, also, Re mh Century Equitable Friendly 
i&We^y, [1910] W. N. 206. 

(c?) Re Irish Mercantih Loan Society, supra. 

(e) Independent Protestant Loan Fund Society, Ex parte Morton, Friendly 
Protestant Partnership Loan, Fund Co., Ex parte Hall, supra.* As to 
winding up of companies, eoe title Companies, Vol. V., pp. ;j90 ei sey^; land 
pp. (H7 ci seq. 
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441. The court has jurisdiction^ independently of its powers Sect. i. 
under^ the Companies (Consolidation) Act, 1908 (/), to wind up an Winding up 
unregistered friendly society where the rules make no provision for 
dissolution and a large majority of pensioners and non-pensioners 

have voted for a dissolution by the court. The court may also in Winding np 
such case ascertain the rights of the benoficiarios hy a reference to unregistered 
chambers to settle a distribution scheme (g). Ihr purposes of 
distribution the funds are divisible among existiiig members at the 
date of the dissolution in proportion to the amounts contributed hy 
each member for fines on admission and siibscrijitions irrespective 
of any payments in resj^ect of sick pay or orher payments made 
under the rules, and without interest (//). 

Sect. 5. — CancellatUni or Suapension of Rcgintig, 

442. The registrar may, if ho thinks fit, cancel the registry of a Cancellation 

society at the request of the society (t). of registry. 

443. IVliere the registrar is satisfied that an ackiiowledginoiit Compuisoiy 
of registry has been obtained by fraud or mistake, or that tho cancellation 
society exists for an illegal purpose (./), or has wilfully and suspension, 
after notice from the registrar violated the provisions of the 

Act of 1896 (/v), or has ceased to exist (Z), he may, with the 
approval of the Treasury, and after giving not less than two months’ 
notice in writing specifying the grounds for the proposed action 
cancel the registry of a society or suspend the registry for any term 
not exceeding three months, and he may also from time to time, 
with the like approval, renew the suspension for a similar period (??). 


(./') 8 J^dw. 7, 0. 69. 

ig) Re Le<ul Co,'3 Fnml S'f>r/dy, Lutres v. Governor and Coinpnng 

for Smelting Doiun Lead loilh Pit and Sea^Coaty [1901] 2 Oh. 190, where tho 
suc'iety was insolvent ; see Pearce y. Piper (1809), 17 Ves. 1; and title Com- 
TANIliS, Vol. V., pp. 647 et seg, ' ^ 

(li) Re Lead Co.^ 8 Worlcnien's Funch Socielij, Lowes v. Governor and Compavit 
for Smelting Down Lead with Pit and Sea Coaly siijmUy following Re Printers and 
Transferrers Amalgamated Trades Protection Society y [1899] 2 Oh. 184. 

(i) Friendly Societies Act, 1890 (o9 & 60 Yiot. c. 25), s. 77 (i) (a). For form 
of request to cancel registry, see Encyolopa 3 dia of Forms and Precedents, Vol, 
VI., p. 98, the official form AI prescribed by Treasury Eogulations, 1897 {oo). 
The cancelling of legistry must be in Foim AL (Treasury Regulations, 1897 
(56)). No fee is payable for cancelling registry, but every request to cancel 
registry must name some newspaper in general circulation in the neighbour- 
hood of the registered office of the society wlieiein it is desired that the can- 
cellation of registry shjill he published, and must be accoinpaniod by the sum 
required to pay for such publication, and tho further sum of os, Oc?., the cost of 
pmdication ui tho London Gazette [ibid. (53)). 

( /) See e.g.y Report of Chief Registrar, 1881, p. 22. . 

(li) See e.g.y Report of Chief Registrar, 1903, p. 1 1 ; 1901, p. 13, 

(?) See e.g.y Report of Chief Registrar, 1892, p. 8. 

(m) For iorm of notice, see Treasury Regulations, 1897 (55), Form ATT. 

(n) Friendly Societies Act, 1896 (69 & 60 Viet. o. 25), s. 77 (1) (b), (2), (3). 
As to cancelling of registry with a view to registering a society as a braudi, see 
ihid., 8. 73, and p. 196, ante ; and as to cancelling of registry where a society is con- 
verted into or amalgamated with, or transfers its engagements to, a company, see 
8. 71 (3) ; and pp. 194, 195, ante. When the registry of any society registered 
since Ist* January, 1870, is cancelled with a view to its registry as a hranob, 
notice must be given in Form Ab as on the establishment of a new branch 
(Treasury Regulations, 1897 (69) ). The suspension or ronowid of suspension 
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444. Notice of the cancelling or suspension must be advertised 
in the London Gazette and in a newspaper circulating in the 
neighbourhood of the registered office of the society (o). 

If the registry is cancelled or suspended for a period exceeding 
six months, an appeal lies to the High Court (p). 

445. A society, after the caiicolliition or during the suspension 
of its registry, absolutely ceases to enjoy the privileges of a regis- 
tered society, but without i)rejudice to any liability incurred by the 
society, and such liability can bo enforced as if no suspension 
or cancellation had taken idace (q). It becomes an unregistered 
society (r). 

must be iii Form AM. Wliero application is made to cancol registry under tbe 
compulsory powers of tlie registrar, be may requiio the applieatinii to bo made 
in duplicate, and to be supported by a statutory declaration. One copy of the 
application must bo sent by the registrar to the Treasury for tbeir consent 
('h’easury Fogulations, 1897 (M)). 

(o) Fn eii dl}" Societi*‘H Act, 1890 (50 & CO Viet. c. ‘25), sa. 77 (4), 81. For 
form of advertisement, seo Treasury Ecgulations, 1807 (58), Foim AN. Tbo 
registrar also sends n<*tico to tbo Fegistrar-Goiioral of Jliitbs, Marriages and 
Deaths (see Friendly Sucictics Act, 1806 (50 & 60 Viet. c. 25), s. 07), the 
comptrollers of the National Debt OOu^e (see ss. 44, 62) and of the Post 
(.IfTico Sa\ings Hank (&oo tdn/., s. 44), and to the cbainnaii of tbo Board of 
Inland Bevoime (see s. oC), lor tlie vaiious privileges enuniCTatod in the 
cited sections are lost by a Rusi>*'ndcd or cancelled society (Boport of Plmd’ 
Eogibtrar, 1881, 24). 

(p) Friendly yocictios Act, 1806 (50 & 60 Viet. c. 25), s 77 (6). As to 
nppoals, see also s 12. 

*(f/) I bid f s. 77 (5) ; noo SirnUand v. StarKif (1900), Bo]>ovt ol Chief Begi^trar 
(PiOl). 89, Avbero inle ol the soiicty was that dining suspension a biancb is 
absolutelv diseniitb d to tbo Loiielits of tbo mam body on beli.tli of its moinbeis, 
but is liable to all payment^ 

(r) As to status of unregistered eoeietios, sec p. 127, uhic. 
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Part I. — In General. 

Gams lawa. 446 Tlu-i lorm ‘‘ (iaiue Laws'' is a title eoinmoiily used to 
describe a series of siatules wliicli liav(i uot a In^ieally (' 0 ]iiieelt‘d 
design, but oi wbi('li tlu* <^<‘. 1 ] oral aim is to ])rotoct iroin unauthoristsl 
jmrsuit and Idlbnicj eertaiii birds and animals Inur iiafuro' 
are tit for hmiuin tood [a). 

Gam®, StrictU speabin^ there' is one (-iame Act (Ab and “^anui’' denotes 

file l)irds and animals Uionu'n detined as sucli. Tlu'se are bares, 
])hcasants, partridges, grouse, heatli or moor game, black game niid 
bustards {i ) ; but cc'rlaiii }a-ovisions of the game bnvs ar(J made 
a])plicnb](^> to oilier lards and animals which are the. customary 
oi)iect of sport (d). 

'riius, some of the provisions of tlig (-JaiiKi Act extend to rabbits, 
woodcock, snipe, (|iiail, and landrail (r) ; tlu^ (hime Licences Act (/) 
nialu's it ijev'tissary to liavc^ a licence before killing deer as well as the 

(G) (Cuininui* Jllniif', \ ITtgr/H (IHOo). J1 H. L. C,is IV21, pf r ljuril WEsTIirin, 
Ji.C.atj) o;ji. 

Co C,iiiiie Act, IH.n il A 2AVill. 1, c. JTi) i licrMiuiftcr for pnr[)Obes of broMtv 
^.oln( limes refciTcd to as the “Came Act ” , whicli by s. 1 ,so hu Ji,s 

England i.s ('onr-eniod all previously pxisting (lame Acts 

p I Jhid., s. ‘J. The sam^‘ detimtion of game i.s to he fnnnd in the Night 
Poaching Ai’t, ISCS (U Ceo. 1, c. (/J), s IS. It incdudes game whether dead or 
ahve, tame or wild 'Htfps v. (ih mstrr (1H2S\ 8 P kC.ryF,]; honinr v. Bailg 
ilSGOj, a Ej. k. E. *144 , Cuoli' v, Trrvnirr^ [lUll] IK P. U). Tiio deliintionw of 
game in ^lolhind and Ireland are somewhat varied. The (dime Laws Annmdiiieiit 
(Scotland) Act, 1877 i4U A 41 Viet, c ‘28), s. a, defhieK game a.s nil the animals 
enumerated n, th* Hcnes of (lame Acts std out in tlu' schedule to that Act. The 
Lain<i Trespass Act, 18fU (*27 & 28 Vict. c. 67), s. 2, which extends only to 
Ireland, includes us game hares, pheasants, partridges, grouse, heath or moor 
game, black game, woodcocl;s, snipes, quails, landrails, W'lld ducks, widgeon 
and t(*al. 

[ d ) (’oinpare Lfrip ’^ Frtina 1865), 19 C. P. (n. s.) 246, ptr WnxKs, T., at 

p. 266. 

on See, for iiibtance, Gaiue Act, ISJil (1 & 2 ^Vill. 4, e. 62), s. 31. 

U) (./ume Lkeiices Act, 1860 (23 & 24 Vict. c, 90), s. 4. 
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birds and animals mentioned in the earlier Act ; and tbe definition !• 

of “game” in the Poaching Prevention Act, 18 fi 2 (<7), omits bustards In General, 
but includes rabbits, woodcock and snipe, and the eggs of certain 
game birds. 

Other birds also commonly spoken of as game (//') which are not wild birds, 
protected by the above statutes are included in the schedule to the 
Wild Birds Protection Act, 1880 (i), and are protected for that part 
of the year which is commonly called the close season. 

The term “ground game,” introduced for the first time by the Ground game. 
Ground Game Act, 1880 (_;), moans hares and rabbits. 


Part ii. — State Preservation of Game. 

Sect. 1 . — Close treasons, 

447. On certain special days, namely, Sunday and Oliristmas Day, SunJav anti 
it is an offence for any person to kill or take any game or to use 

for that purpose any dog, gun, net, or otiicr engine or instrument (/r). 

To make the act of using the snare an offence it is not necessary that 
it should be set on a Sunday. If set previously but loft on the 
Sunday in such a state as to kill game, there is a user of it to kill 
game within tbe meaning of this provision (0. The offender is 
liable on conviction before two justices of the poaco to a ijenalty 
not excee^ding *1^5 for every such offence, together with the costs of 
the conviction (m). 

448. The close season, namely, that ])art of the year during Close season, 
which the killing or taking (?i) of game and other birds or animals 

Jer<e nahirce is forbidd(3n, varies in different cases. 

Thus, grouse or red game may not be killed or taken between 
the 10th December in one >ear and the 12tti August in the succeed- 
ing yGar((>); black game betuben the 10th December in one year 


(//) 25 &20Yict.. c IM, s. 1. 

(/f) As, f(»i’ instance, wild duck, mallard, teal, widgeon, plover, curlew etc. 

(/) 43 44 Vict. c. 35. On therepieKcntaliou oi a connly council, a S''CU'.t‘aTV 

of State may oidor the application of thin Act to other wild })esidc« iho-o 
named in the schedule (Wild Birds l‘rotcctinn Act, IblU (57 & 5S Ynt c. 21;, 
e. 3; and eco title Animals, Vol. 1., pp. 405 ti s^q. 

{'}) 43 & 44 Vict. c. 47, s. 8. 

(k) Game Act, 1831 (1 & 2 Will, 4, c. 32), s. 3, ** Game hero moans game as 
dctiiicd by Iho Qanio Act (see p, 20v8, ante). The term “ engine” (uorivod from 
“ vigeiinnii"') includes a snare, which is a device or contrivance— an engine — > 
lor killing game ( J//c7i v. Thompson (1870), L. E. 5 Q. B. 336, per Blackburn, tT., 
at p. 339). The offence may bo committed by two or more persons who may ba 
out together, and though only ono gun was employed they may be separately 
convicted of Ibo offence [It. v. Littlcchild (1871), L. E. 6 Q,. B. 292). 

(?) Allen V. Thompson, supra 

\m) Game Act, 1831 (1 & 2 Will. 4, c. 32), e. 3 ; and see title kLvcusTJiATES. 

(n) “Taking’' means catching, as, for instance, in a snare, with a view to 
keeping or killing it (Ii, v. Glwer (1814), Euss. & Ey. 269, 0. 0. E ; Watkins v. 
Price (18^7), 47 L. J. (ii. c.) 1). As to periods of time, in general, within whicil 
certain acts may or may not be done, see title Time. 

(o) eame Act, 1831 (1 & 2 Will. 4, c. 32), & 3. 
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Sect. 1, and the 20th August in the succeeding year (j )) ; partridges between 

Close tJie 1st February and the 1st September (q) ; pheasants between 

Seasons the 1st February and the 1st October (r); bustards between the 

1st March and the 1st September (s). The penalty for killing or 
taking any of the above kinds of game in the proljibited period is 
not exceeding £1 for every head of game killed or taken, together 
with the costs of the conviction (0. There is no close time for the 
killing or taking of hares (u), but ^Yith the exception of foreign hares 
imported into this country they may not be exposed for sale during 
the months of March, April, May, Juno, and July, and any person 
so exposing them is liable to a penalty not exceeding £1, including 
the costs of conviction (a). 

There is no close time for rabbits {b) nor for deer. 

Protection of 449 . For the birds protected by the Wild Birds Protection Acd, 
wild birds. 1880(c), the close time prescribed is behveen the 1st March and the 
1 st August (d), but the time may be varied or extended in the 
case of i^articular counties by an order of a Secretary of State 
on the representation of the council of the county (c). There is 
absolute protection for sand-gronso, which may not be killed at 
any time (/). 

Use of fire- 450 . Although a person duly authorised may kill game by night, 
arms by lie may not use firearms nor a gun of any description for the pur- 
pose (r/). Persons, other than the landlord, who are authorised 
under the Ground Game Act or otherwise to kill ground game are 
prohibited from using firearms for tlio purpose at night, and should 


( p) Game Act, 18.'U (1 & 2 Will. 4, c. S2), s. Iti Ibe counties of 8 oiiici’ 80 t 
and Bovou and m the New F<'ieBt tlie clnbo season tor black game extelld^s to 
tbe Ist Sopteiiiber. 

((j) Jhtil, •' 




i) /hid. 
6) I ltd. 


{t) I lid. Tlie days inentioned in each 'enso me not within the }>rohibited 
period, and it is therefore iK)t unlawful to kill or take game on either the liist 
or the last <lay of each period. 

(a) Except in the C}»ho of the occupier of moorlands and unindosed lands (not 
being arable land) and the persons authoiisod by liim (see p. 222, 

(a) Ilares Presorvation Act, 1S92 (oj & 50 Vict. e. tS), e 2, Penalties 
also exist for selling or exposing for sale other game mid buds /enc naturcc 
during the clost^ pcason, Ijiit as to these, see p. 259, post. 

(/>) Except ill the case of the occupier of iiiooi lands or iucluHod lands (not 
being arable laud), and the persons authorised hy him (Ground Oaino Act, 
18S0 (43 & 44 Abet. c. 47), a. 1 (3), as amoiidod by the Ground Game (Amend- 
ment) Act, 1900 (0 Edw. 7, c. 21), s. 2). As to the inoaning of occupier, see 
p. 222, poM. 

ff) 43 & 44 Vi<‘t. c. 35. 

[a) Ihfd.j s. 3. 


T s. 8. The extension may embrace the whole of the year (Wild 

Birds Protection A(‘t, IS90 (69 & 60 A^ict. c. 56), s. 1). 8ee, generally, title 
AjCIMALS, A^oL 1., pj). 405 cf uq. 

if) Saud-Grous« rrotoction Aot, 1888 (51 & 62 Vict. c. 55), s. 1. Although 
this measure was limited in its original operation to three years, its operation 
extended year by year (see Expiring Laws Continuance Act, 1910 
(10 Edw. 7 & 1 Geo. 5, c. 36) ). . 

^ Vict. c. 29), B. 5. No uenaltv appear# to be 
attacued to this proTisiou. ' ^ . 
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they do bo are liable on summary conviction to a penalty not Stcr. i. 
exceeding £2 (h). Close 

Sect. 2. — Poison, Seasons. 


451. Game is also protociocl from destruction by poison. It is l\>iw>amg 
an_ offence to put or cause to be put at any time any poison or same, 
j'oisonous ingredient on ground, whellier open or inclosed, whore 
game usually resort, or on any highway with intent to destroy 
ganio(i); and an offender is liable upon conviction boforo two 
justices to a penalty not exceeding f 10, together with tho costs of 
the conviction (A). This provision ap])lie3 strictly to game ; it does 
not include rah))its, but persons having the right to kill ground 
game render thpra.selves liable to a penalty not exceeding 1*2 if they 
employ poison (1). _ Furl her protection is afforded by statutes dealing 
with poisoned grain and poisoned flesh (m). 


Part III. — Private Rights over Game. 


Skct. 1 . — Xtdiuc and Kvlcnt of Ititihls ; Properlif hi Game, 


452. The law of England does not admit a right of alisolute Piopcity m 
property in game, which belongfi to the class of animals 
naturcB (n), but it does intervene to protect private interests in 
game by limiting the right over it to certain classes of persons. 

These classes acquire their rights in one or other of two ways ; 

(1) ratione privUeffii, that is, by special grant from the Crown; 

^2) ratione soli, that is, hy virtue of o^Ynership or occupation oE 
the soil. , 

At the Norman Conquest and for many years tliercafter Iho^ 
right to kill game was lield to reside in the Crown, ])arlly on the 
ground that the King is the lor3 paramount of the soil, partly on 


(A,) Giouiid Guiue Act, 1880 (43 & 44 Ykt. o 47), s. G. Tlib rights of tho 
landlord ore loft untouched by this provision {SnutJi v. Hunt (1885), 54 L. T. 
422), as also are those of tenants on whom the shooting rights are expressly 
conferred {2[a?j v. ]Vatcrs, [1910J 1 K, B. 431), but not those of occupying 
tenants whether in their ca&€^ the shooting rights are reserved by the landlord or 
not (Saunders v. Fiijldd (1888), 58 L. T. 108; and see If 'afei's v. r/idlijts, [1910] 
2 K B 465). 

(i) Game Act, 1831 (1 2 Will. 4, c. 32), s. 3 ; Hares Act, 1848 (1 1 & 12 Viet. 

0. 29), 8. 5. 

(7*-,) Game Act, 1831 (I & 2 Will. 4, c. 32), e. 3. No penalty is prer-cribed under 
the corresponding section of the Hares Act, 1848 (11 & 12 Viet c. 29). ^ 

(/) Ground Game Act, 1880 (43 & 44 'Shot. c. 47), b. 6. This does not, however. 
”PPiy landlords in occupation of their own land (S7nitk v. 7/unt 

9 uma)y or persons on whom the landlord has expressly confened the riglit to 
kill and take the rabbits (May v. II supra), 

(?»i) Poisoned Grain Prohibition Act, 1863 (26 & 27 Viet. c. lift); Poisoned 
Flesh Prohibition Act, 1864 (27 & 28 Yict. c. 115); see title AoRicrLTUiiE, 
Vol. L, p. 284. 

(a) Buf where game or any other animal /crcB mtura is kept in captivity or 
tamed there is an absolute propeity m it so long as it remains in that condition ; 
eee p. J212, post ; and title Animals, Vol. I., p. 366 
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the ground that game as bona vacantia belongs to the King by his 
prerogative (o). 

The rights of the Crown in regard to forests, chases, manors, 
warrens etc., still survive either as appurtenant to the Crown itself 
or as franchises granted (ratioue priiilegu) to certain of its 
subjects (i?), but outside such places the rights of the occupier of 
the soil have been admitted and from time to time extended ( 5 ), 
until at the present day tlio right to kill and take game is 
recognised as being incidental to the occupation of land, and may, 
subject to the law of trespass, bo exercised by any person. In both 
cases the riglit to kill and take any such animals is Io?t when they 
have wandered beyond the limits to which the occupation or 
])rivilege extends. Tlie propeit}^ in sucli animals is therefore not 
absolute or actual, but qualiliod and j)otential (r). 

To go on to the land of another and kill or take that in which he 
has not absolute property is not larceny (a). It is, liowover, a 
tTespass, and it is a form of trespass to which, in the case of game, 
penalties are assigned by statute (/>). 

The injured party has the right to bring an action for the trespass, 
or, if the trespasser has done an act made punishable by the game 
laws, to prosecute him (c). 

453. Property which, when the game is alive and free, is only 
qualitied or ])otential becomes absolute when the game is killed (rf) 
or otherwise reduced into possession (c). 

•J’liis is equally the case whether the game is killed by the owner 
of tlio land (or persons claiming under him), or by some one 
acting without bis authority (/). The game, w hen dead or captured, 
is his, and he can claim possession of it, and, if necessary, bring 
an action for trover (//). If game found dead on his land is taken 


See 2 El. Com. 41 j. 

' l>) bee titlo CoxsTiTunoxAL Law, VoK VJL, p. ISL 

{(£) As, foi iustaijce, by stat. (lOTO) 22 & 2.'i Car. 2, c. 25 ; repealed by tbo 
Gauie Ac,t, 1831 (I & 2 Will. 4,c. 32), 8. 1 

(r) Case vf Swans (151»2), 7 Co. Hop. 15 b, per Sir E. Coke, atp. 17 b . “ When 
a man bath, savage beasts •iatume 'jyrwilegn, as by reiison oi a park, warren etc , 
he hath nut any prt)perty m the deer or coiiiop, or pheasiintK, ur partridges, and 
Ihoieloie m our action quafcjiayrmnnai rentnun etc. fregit U intravitet tresdamas, 
Iqvnrs, Lunicuhs, 'phasLanos^ pcnhccs cepit et asporiavit liesliiill not say 5 ?i 08 , ior he 
halli no property m them, but they do belong io him raiif>ne pnvilegn for his 
game andpieui-nie so long as tJiey remain on the privileged place” — and this is 
so a fviiiori when the right is claimed uitwnr soli [Blades v. Ihggfi (1805), 11 
H. L. Cae. G21, per Lord CiiELMShoim, at ]). 63S) 

(^) li. V. Townlcy (1871), L. E. 1 0. E. 315. As to tiespass general^’, 
see tiile Tr.EsrASb. 

[h) OaniR Act, J831 (1 X' 2 Will 4 , o. 32), s. 30. 

(c) See pp. 228 tt fit -7 

^t/) Case 0/ Swans, tnpra , Diadem v. Uigga, si/pm, per Lord Wesibuky, L.C 
at p. 631. 

[e) As by being famed or made captive. 

(/) Blades v. Higg'^, svqyra; and see Rigg v. Lonsdale [Earl) (1857). 1 IT & 
N, 923, Ex. Ch. v ; v oc 

O7) Ihjd. But game winch has been shot, even though mortally wounded, 
is iKjt his unless and until it is dead or gathoied, so that a person fraudulently 
pi' k ng it up and taking pf».-8ee8ion of it before it la dead or gathered by or on 
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away without his authority he can prosecute for larceny (A). That 
he cannot prosecute for larceny in all cases is <lue to a peculiarity 
of the law of larceny. When anything not ca])al)lG in its original 
state of being the subject of larceny, as for instance a thing fixed 
to the soil, is taken, it is necessary in order to constitute larceny 
that the act of taking a^vay should not be one contimions act with 
the act of severance or other act by which the llnnn becoinos a 
chattel (0. A ])oacher, therefore, who kills game and carries it 
away at once, having throughout had that iulenlion, does not 
commit larceny; but if he subsequently returns to the ground with 
the newly-formed intention of taking away the game which he had 
previously killed lie is guilty of larceny (j). 

An exception to the general rule tliat game when killed becomes 
the property of the owi:ter of the land where it is killed arises when 
the game in question is pursued on to the ground whore it is 
killed from olsewliere and captured by the hunter (k). The hunter, 
however, is liable to ])rosecution for trespass in search of game (/). 

Where owing to immaturity or some otlier cause (as for example, 
liaving been tamed or been kept in captivity) game {in) cannot stray 
from its home, tlie property which tlio owner of the soil of that homo 
has in it is for tlie time being absolute, and the game may ho tho 
subject of larceny (a). 

hnhulf of llio owner of tlio gjonnd cannot. Im charged with l.nceny (// v /At? 
(1S70), 11 Cox, C. C. 5oA, (j Ih). As to trover generally, see title Tkoveu 

AXn J)ETINUE. 

(A) R. V. Toivnln/ (1871), L. H. 1 0 0. E. ai5. 

(0 IhuLf per lioviLL, C.J , at p. 817 ; compare 1 ITale, P. 510 ; and seo, 
further, title Criminal Law and Proceddre, Vol, IX., pp, 087, OU. 

(,/) R. V. Ttnrnlet/, supra. 

(k) The hunter is held to have establiehod his right per mdusirium {Hutioh v. 
il/oot/?/ (1607), 1 Ld, Eajmi. ‘250, per Loid ITolt, 0 J. ; Churchwaid v. ^tuddi^ 
(1811), 14 East, 249 ; see Case of Swans (15tl2), 7 Co. Eep. 15 b). In Sutton v 
Moody, supra, Lord Holt laid down the pro 2 ) 08 ition that if a trespasser started ^ 
hare on the ground of A., and killed^ it on that of B., the property m the dead 
hare was in the trespasser. This has been doubted by Lord Chelmsford in 
Blades v. Ihggs (1865), 11 H. L. Cas. 621, but it has not been uverrulcd. 

(?) Suiion V. Mo^dg, supi'a ; Oshmd v. Meadvirs (1862), 12 P. B. (n. s.) 10; 
Kenyon v. Hart (1865), 6 B. & S. 249 ; Tanttm v. Jems (1879), 48 J. P. 781 ; 
Horn V. Jhiine (1898), 67 L. J. (ci. B.) 533 ; and see p. ‘228, 

(m) Or other buds or animals /era’ naiurtv that aio lit for human food or use, 
but not birds or animals which aro not so fit, uh foi jnr,tanco rooks {Jlannam v. 
MorMt (1824), 4 Doav. & Ey. (3f. B.) 518); or ferrets (R, v. Searing (1818), Eiiss, 
& Ey. 350). Hawks, however, are to be included (1 Hale, P. C. 515); and aeo 
Hannam v. MocKctt, supra, at p. 941. As to swans, see ('use if Swans, supra. 
Tame pigeons are protected by statute (Jmrceiiy Act, 1861 (24 &: 25 Ahct. c. 96), 
e 23); see E. v. P/iea/or (1851), 2 Hon. 361, 0. C E. ; and see, generally, title 
Animals, Yol. I , pp. 368 et e&p 

(//) Case of Swans, supra, per Sir E Coke, at p. 17 b. “If a man has 
young bhovelers or goshawks or the like, which are ferx naturoR and they 
luiild in my land, 1 have jiossessory ])ioperty in them, for if anyone takes 
them when they cannot fly, the owner of the sou shall have an action of 
auart hoscum mum fregit et ires pullos espervormii suorum cepit et aspvrtant, 
Ai to young 2 )heasants, see I? v. Cory (1864), 10 Cox, C. C. 23, per Channell, B., 
at p. 24 : ** These pheasants having been hatched by hens and reared m a coop, 
were tame pheasants at the time they were taken whatever might be their 
destiny afterwards. Being thus, the prosecutor had such a propeity mthem 
that they would become the subject of larceny, and injury for stoahng them 
would* be of precisely the same nature as if the birds had been common fowls or 
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But so soon as the game has gained or regained its freedom and 
ability to stray at will, the property of the owner of the soil at once 
becomes qualified instead of absolute (o). 

454. The right of property in the eggs of game birds rather 
curiously follows the principle of the right over game in general, 
instead of that of the right over young or captive game, that is to 
say, the property in them is qualified, not absolute. 

In order that the property may be absolute the eggs must first 
have been collected from the nests or otherwise reduced into 
possession (p). The taking of eggs from the nests of wild birds 
does not therefore amount to larceny (q)y but, as in the case of 
game generally, the qualified right of property receives recognition 
and support from provisions of the game laws which ci’eate special 
offences in the case of taking or destroying the eggs of certain 
birds, and thorehy protect them against trespassers (7*). 

8kct. 2. — liir/hts in Pyivilrticd Places, 

465. In certain cases the right to kill or take game may be 
claimed rationc prinlegii \Aitboiit reference to the occupation of the 
land on which the game is found. Such a right is a franchise 
having its origin in a grant made by the Crown in exercise of the 
royal prerogative (s). The grantee has the exclusive right of 


any otlior poultry, the character of the birds in no way alfocting the law of the 
case, but only the question of iJ(‘ntity.” So, too, when young ’partridges were 
reared by a hen, they were lield to be the subject of larceny bo long as they 
reinaiuod with the hen, even though kIio was allowed to w^ander about her 
owuiei’s premibcs at will (// v. *S/ucA/f (lisfiS), L. R. 1 C. 0. R. J58; see also 
li V. Garnham (1861), 8 Cox, C. C. 4ol ; // v. Ifrad (1857), 1 B. & P. 850). 

( 0 ) Case aj ^wam (1502), 7 Co. Rep. 15 b; and see note fn), p. 218, ante. It 
is an offence punishable by a fine Mot exceeding £2 to hill, wound, or take u 
house dove or pigeon under circuiiistaiiccs that do nut cunbtitute larceny 
(Larceny Act, 1861 (24 & 25 Ahct. c. 96), b. 25); but this jirovision does not 
apply where notice is given?and the bird •nas done damage {Tcnjlor v. Keivman 
(1863), 4 J{. & tS. 89), see also pp 227, 228, }Mfbt. 

(p) li. ,v. Stride and Miilardj [1908] 1 K. B. 617, C. C. R. 

(q) I bid .per Loid Alveustoxe, C. J., at p. 627. lu this case the wouls “ one 
thouH ind pheasants’ eggs of the goods and chattels of and of and belonging to 
W. G,” wuie held to bo a suliiuent averment that the eggs ^vero the sulqect of 
larceny, although the indictment contained no allegation that the eg^J-s had been 
reduced into possession ; see p. 289, post. Taking eggs of game liirds that are 
tame or in captiMty would no doubt amount to laicouy, but it would be 
TjPco‘»sary in the absence of an averment of leduction into possession to state in 



its protection as “guint',” the eggs of pheasants, partridges, grouso and black 
game or moor game , see p. 2:i(), post. As to the protection afforded to the eggs 
i)i otlior wild birds by tlio Wild Birds Protection Act, 189 i (57 & 58 Viet, c 21) 
POO title Animals, Vol. 1., p qoH. ’r -i;, 

(») nev^shmJDuhU- (is27), V Ji. & 0. 30; Dl,„lcs r. lligq, (186.3). 

a H L. Cas. 621, jW' Lord Wesijiuuy, L.O., at l>. 631. As to the Mhire of 
iiatK'hiseH in general, nee title (ViusTixunoNAL Lav, Vol. Vi., p. 489. , Such a 

persons who are not a corporation 
( /ale ard » Cose (1807), 6 Co. Ivop. 69 b ; see also Chilton-v. Lmdon Vor^oraiion 
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killing the game found on the land to which the grant applies, 2. 

whether he is the owner of such land or not. Such a right may Rights in 
be established either by express grant or by prescription (it). The Privileged 
places in which such rights exist are forests and tlieir purlieus, PlO'Cea, 
chases, parks and warrens (a). 

The boasts of forest, chase, and park include tlie various species BeaatBof 
of deer ( 6 ). forest etc. 

Beasts and fowls of warren include hares, raljbits, roedeer, Beasts of 
partridges, rails, quails, pheasants, woodcock, heron, and mallard (c). warren. 
They do not include grouse (rf). 

There seems to be authority for including not only the above, but 
plover and larks as birds of warren (e). 

The right of the lord of tlie manor to shoot game on the waste Rights of 
land of the manor is not a liberty nor an easement, but an incident 
of his proper t}"; he hr 3 the same right in respect of the waste as lanUsT 
he has over his other domesne lands (/). 

Where the waste lands of a manor have been inclosed, the qiinstion 
in whom the sporting righls over the inclosed lands are vesfed is one 
of construction of the in’uvivsions of the Inclosure Act under which the 
inclosure was made. If the waste lands have been allotted to the 
commoners as their freehold, prinui facie the right of sporting 
belongs to them as incident to tlieir property in tlie soil, and the 
burden of proof is on the lord of the manor to show that it has )>oeu 
reserved to or conferred upon him hy the statute. A reservation of 
sporting rights is to be construed most strictly against the party 
claiming under it, because it is in derogation of the right of freehold 
which is given to the allottees. Nothing short of a positive reserva- 
tion of such rights over the inclosed lands, either in express terms 
or by necessary implication, will siiflice. The mere reservation of 
manorial rights will not have this effect, for the lord of the manor 
as such has no right of sporting ovev all lands within the manor, 
and his right of sporting over the waste lands is not a manoi'ial 
right, but a right which is incident to liis ownership of the soil of 


(1S7S), 7 Ch. D. 73 j; liivers {Lord) v. (1878), 3 Ex. V, 301 ; •Good, nan 

V. SaltasJi Corporation (1882), 7 App. Ois. 033). 

(f) As to prescription gfoiiorally, see title Easements and Phofits a 1 kendue, 
Vol. X., pp. 207, 2G1, 208. 

(a) Eor the meaning of these terms, see Maiiw<JO(l, Purest 3rd oa., 

Ch. I., and title Constitutional Law, Yol. YI., p. -IHa, and \ol. vll., 

p. 181, whore the natiiio and extent of the privileges vhich exist in such places 
are fully discussed. 

(h) Co. Jjitt. 233. r 1 p 

(c) The list is that given in Co. Litt. 233 a, whoro the fowls of warren are 
divided into Urr^otrea and aquatihsy and the terroshes are sub-divided into 
(fim/KSires and ailrestrts, tho paiticular birds’ iiamGs m each case being followed 
bv the word “etc.,” so that the list is not oxhaustivo. As to wild duck, see 
l<\th(cr(Iinge {Lord) v. FurccU, [1908] 2 Ch. 139; compare 2 Bl. Com., llth ed., 

^ (d) Devonshire {Dll la) v. Lodge (IS27), 7 B. &C. 36. /^pi,iAn 

Ce) Introduction to “ Select I'le.ae o£ the Forest, pp. 129—131 (tjelden 

^‘^m^brefihmd^^Morlev (ISll), 3 Man. & G. 139 ; compare Digg v. Lonsdale 
[Earl) (1857), 1 H. & N. 923, Ex. Ch. As to the peculiar powers ot a game- 
keepw appointed by tho lord of a manor in respect of trespassers in pursuit ol 
game;^ seo pp. 244, 245, posL 
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such lands ((/). But a reservatioi clause may be so worded as to 
reserve to the lord his previously existing right of sporting over 
the lands which are inclosed under the Act (h). 


Part IV. — Persons having Rights over 

Game. 


Rbct. 1. — In General. 

456 . In all places other than those whicli are the subject of a 
piivilege (0 the rights over the game are pnnul facie in the occupier 
of the land, because he has possession of the soil, and his rights are 
infringed by the presence there of another without his leave. The 
occupier must be either the owner if the land is not let, or, if 
the land is let, the tenant. Primd fade, therefore, the rights over 
game are in the owner where the owner occupies his own land and 
in the tenant when the owmer lets. But both these parties can part 
with their riglits over the game to a third party, conimonlj" called 
the shooting tenant. 

A landlord wbo lets his land may nevertheless reserve to himself 
the rights'over game, and, having reserved Ihoso riglits, may either 
exercise them liimself or grant tliein to a shooting tenant. In the 
result, therefore, vliile the riglits over game are in the occupier in 
theory, in practice they are frequently alienated from him, so that 
there are three persons whose rights over the game on any particular 
])iece of land have to be considered, namely, the owner, the shooting 
tenant, and the occupying or agricultural tenant. 

Sect. 2. — lii(/hts hf the Owner. 

, 8ue-»Sect. 1 . — (hcuiiyiiKj Oirncr, 

467 . The simplest case is where the owner occupies his own land 
and retains the rights over the game in his own hand. 

Here there arise no conflicting lights, and, sulfjoct to the general 


(;/) Sowerht/ V. Sjuith L. P. 0 0. P. 5C4, Oh. ; Bcvoiuhire [Duh‘)v. 

M?i? 2 or (1S9()), Uli U. ii. Jl. 4(>*S, (\ A.; boo ali :30 Roiinson v. Wray (18G0), 
L. li. 1 C. P. 490. 

{h) J'Avari OraJuim [ISdO), 7 H. L. CaR. 031 (re.^orvation of “all right of 
hiiftting shooting, ti.shiiig, and fowling on, thiougli, and over the inclosed 
lands field not to becoiihned to mere inaiioiial rights) ; Hilton and Walkerfirhl 
{Tmmshqys) Overseera v. J/ovrs (Toumshiy) (JverseerA (18r«6), L. E. 1 Q. B. 359; 
L^coh field (/-ord) V. (1807), L. E. 3 Exch. 30, Ex. Ch. (reservation of 
“ fishing, hunting, hav^ king, fowling, and all beasts and birds considered as 
game . . . m the same and as full, ample, and beneficial manner as they now 
are held, taken, and enp>yed’* held to include the lord's right to the game 
whether arising from his ownership of the soil or otherwise) ; JMneyrave v. 
Forster (1871), L. E. 0 Q. B. 590. also titles Commoxs akd EifeHTS op 
Common, Yol. IV., pp. 601, 576 ; Copyholds, Vol. VIII., pp. 25, 26. 

4*) Art to wbich, see pp. 214 et scg., anU, 
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provisions made by the State in the interests of game and wild Sect, 2. 

birds (A) and to the possession of a game licence (/), the owner is in Eights of 

a position to kill and take the game upon his own land at whatever the Owner, 
time and in whatever manner he prefers (///)• 

"Where the owner occupies his own land, but grants the rights 
over game etc. to another, that other, the shooting tenant, may 
exercise the rights so granted in the same manner and to the same 
extent as the owner himself, save that he enjoys no right of killing 
hares without a licence (?i)- 

The owner, however, retains as occupier a concurroiit right to kill 
ground game (o). 

Suu-Sect, 2.—Nv7i-occitp)jii)g Owner. 

458. If the owner does not occupy his own laud, but lets it to a >ion-occupy- 
teiiani, the rights over game may or may not be roservccl. Where ing owner 
they are not reserved, they pass in every case, with the possession of 

the land, to the tenant (p). A tenant who acquires his rights in this 
W'ay is suliject to the restriction that ho cannot shoot ralibits by 
night nor set traps outside rabbit holes (q). To this oxtoat ho is in 
a W'orse position than a tenant who has shooting rights expressly 
granted to liim liy the owner (/•). 

459. The pow’cr to reserve a right of entry on the land to the Reservation 
owuier or any other ])crsoii is expiossly saved by statute (i>‘) ; and ofnghism 
the reservation may be eirected either by a covenant in the lease or 

by a separate contract (0 ; but the reservation need not be made by 

Seo pp. 200 d anie» 

U) ScG ])p. 2]t) ei hit} , post, 

[vi) Excopi that lie may not iiso firoarnis hn the purpose at night (Hares 
Act, ISIS (1 1 & 12 Ahct. 0. 20), s. o) , sen p. 210, ante. 

(n) Such ri^ht is eoiiilnod t(* jioiyoim jitactuid oecu])ation and owners with the 
liulit oi‘ killing the gaiiio (IJares iVet, ISJS t^ll 12 Viot. c. 29), p. 1); and soo 
p.‘21S, pod. 

(o) Ground Game Act, 1880 (-13 & 41 Vict. c. 47), a. 7. 

(j)) Anderson \. I nary^ [1900] 2 Q. B. 287, C. A. Ab to the rights of tho 
occupier in ic^pcct of gioiind game, seo p. 221, This is in accordaiieo 

with tho conimnii law doctrine aa to rights arising out of tho laud. “Tho rule 
was finally eataljlished hy tho Game Act, 1831 (l & 2 Will. 4, c. 32), s. 7, 
which exprobsly resorvetl to tho hiiidloid all lights over gaino in the case of all 
existing h abCB oxcept whoro the rights wore specifically granted to tho tenant 
or where the lease \mis for more than Iwcnty-oiio years. But it^left all fiituie 
leases to be govoinod, except wheie the game was specifically reservGvl (see 
nolo (#), t /<//*«), hy the general law of trespass. In Scotland a precisely contrary 
principle ohtaius; for there tho right over the game is consideied a right 
pernonal to the owner of the land (JSainidcrs v. PiljitUl (1888), 68 li. T. 108). 

(q) Ground Game Act, 1880 (43 & 44 Viet. c. 47), B. (J. Eabhit hole has been 
defined by tho Scfittish Couit of ScsBion as meaning that part which is covered 
by the roof, and not the ground which is sci'aped away outside {Bi own v. Thom.*on 
(i882), 0 B. (Ct. of Sess.) 1183). It does not mean a hole scooped out under 
a wiie fence with no roof of soil {Fraser v. Lawson (1882), 10 R. (Ct. of Sess.) 

396). _ 

(r) May v. Waters, [1910] 1 K. B. 431 ; Waters v. Fliillips^ [1910] 2 K. B. 465. 

(s) Game Act, 1831 (I & 2 Will. 4, c. 32), s. 8. 

(t) The usual method is to insoit a covenant in the lease creating the tenancy, 
but/the right of entry may ho contained in any deed, grant, J(*a&o or any 
written or parol demise or contract. For forms of reservation and covenant, 
see Eiicycloi)a''dia of Foims and Precedents, Vol. VII., pp. 508, 512, 616, 618 
d scq . ; au4 as to leases, generally, see title Landlord and Tenant, 
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deed ; a verbal reservation is sufficient (a). A reservation is to be 
construed strictly against the person claiming under it (h). 

A reservation to the lessor of the exclusive right of sporting is 
void in so far as it applies to ground game (c), but such a reserva- 
tion is severable, and in so far as it applies to any other than 
ground game it is valid (d). The right to the game being regarded 
as a right arising out of the land, sucli a covenant for reservation 
of the sporting rights inaj" bo sued on by an assignee of the 
reversion (c). 

The reserved right is defended by provisions which make it an 
offence for the tenant in such a case to kill or take the game or 
to permit anyono else to do so ( / ). In the case, ho\Yever, of a 
tenancy creafed since 18H0 the landlord cannot by any reservation 
of the S])orting rights deprive the tenant of the right to kill ground 
game in) 

Hence, when the rights are reserved, the owner himself or any 
})orson to whom he may grant them may exercise such rights to 
the same extent and precisely as if ho w’ero himself the occupier 
of the land excei)t for such rights over llie ground game as are 
given to the tenant by the Ground Game Acts (//) ; and such 
claim as the tenant may have in respect of damage caused by 
game (?). 

(o) Junes V. Wiliiams (1S77), 40 L. J. (m. c.) 'J70; ;nul hoc /?. v. Thudetme 
{lnhaluta}ds) (18oa), 1 E & E. u()2. 

[h) See thlo I)bei»s and Otueh iNSTurMEMs, Vol. X., p. 441. As to tlio 
ooo&h’udion of such lOHcrvatioiis, soo Mijore v. J'h/nwuth (Lord) (1817), 7 Taunt. 
014 (liberty of “ hunting” ilocn notiiiclurlo shooting i’eathored game) ; Ir2t7i7i'/yii 
V. Hairier (1840), 7 M. & AV. 63 (a convoyaiu'o of land by A. and B. to !>., 
excepting and reserving the spoiling lights to A., B., and 0., is not ii reseivation, 
but a now grant by 1).) ; v. Hruns (iNGo), 19 0. B. (n. b.) 24G (reservation 

of the right of ‘‘Bhooling and s])(^ting” ih not liiiiitod to giimo strictly ho 
called); i\dananY. Bathurst (1871), L. B. 0 Q. ib G66 (a covenant by the tenant 
That ho would not destroy the gamo hohl not to amount to an implied reserva- 
tion of tho game to the landlord) ; Jionstoun v. {i\IarqinB) (1886), 5o L. T. 
614, II. Ij. (exception of sliootiiig “ by -way of grciut and not of reservation” 
COiiRtriiod as a re-giant by the tenant to the landbud) 

(e) Ground Game Act, IvSSO (43 & 44 Vicfc. c. 47), s" 3. 

\d) f-^tavton v. Brown y [1900] 1 Q. B. 671. As to the ri/jlit of tho tenant to 
recover damages from tho shooting tenant in respect of injury caused to his 
crops by the land being ovorotocked with game, seo lurrer v. Hi (son (iSSoV 15 
Q.B. 1). 258.. 

(') llouj)er y. Clarlc (1867), 8 Jb 8. luO. A condition of ro- entry, if tho 
tenant is guilty of .an oUence against the ganio laws, docs not go with the 
reversion, as that is not a coieiiunt arising out of tho land r*S7<??rafl v. Conn 
(1868), L, K. 4 Exch. 20). 

(/) Game Act, 1831 (1 & 2 Will. 4, c. 32), s. 12 ; see p. 231 ,pc 5 «. The tenant 
in such a case can aclnally be convicted of trespassing in pursuit of gamo 
{Ttivers^^lge v. Whiieuak (Bs93), 67 J. P. 692). Game is to be understood in the 
strict sense of the definition m the Game Act, 1831 (1 (& 2 Will. 4, c. 32), s. 2 
(see p, 208, ante). Neither the tenant nor anyone acting under his direction is 
liable to be prosecuted under a. 30 {ihuL ; see p. 22^, post) for trespass, so that 
the animals and birds mentioned in that section which are not “ game ” can be 
killed by the tenant without risk of prosecution [Bpiccr v, Barnard (1859). 
i E. & E, 874; Padwvk v. King (1850), 7 0. B. (n. s.) 88). 

(g) Ground Game Act, 1880 (43 & 41 Yiot. c. 47), s. 3. This, how^over, is 
Bubjoct to the restriction contained in s, 6 (ihidX 

(h) See p. 221, post, 

O') f8ee p, 224, post* 


i *5S:« 
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Part TV. — Persons 


Rig41|[s OVER Game. 


No doubt an agreement reserving the right to kill the game " 
would be strictly limited to the right to kill tlioso birds or animals 
which are within the definition of game in the Game Act, 1831 (J), 
but the more usual agreement reserving the shooting or sporting 
rights has the effect of reserving the right to kill all things which 
are usually the object of sport (A). 

A covenant that the tenant shall not destroy the game does not 
have the effect of reserving the right of killing it to a landlord who 
does not reserve the right of entry for that purpose (/). 


Seot. 3. — lU (flits of a Shooting Tenant. 

460. The shooting tenant may have obtained his right either 
(1) from an occui^ying owner {m), or (2) from an owner wlio has let liis 
land, but reserved his shooting rights (//), or (3) from an oceiipying 
tenant where the rights have not been reserved (r>). 

In all these cases the shooting tenant may have either the right 
to shoot the game or else general shooting and sporting rights (p). 
Subject to this lie takes in cases (1) and (2) precisely those riglits 
that the ow’ner himself would have had. In caso (1), however, the 
owner retains his rights as occupier under the Groiiml Game Act 
An occiip;\ing owner or tenant wlio infringes the rights of his shoot- 
ing tenant by pursuing, killing, or taking the game cominiis an 
offence for which he may be prosecuted (r) ; but an owner not in 
occupation wlio does so is merely liable to a civil claim for breach 
of contract. 

The right to kill and carry away game is not a more licence, but 
a prendre (,s-), and, being an incoriioroal hereditament, can 

only be granted by deed (O* An agreement for the enjoyment of 


(/) 1 & 2 Will 4, c. 32, s. 2 ; S(>e p. 2(l.S, anfr. 

{k) J/’JJ'n/rs V. Euins 19 C. J5. ^.) 21G. Wiioro uiiilor an olil donl 

dated the ri^lit of liawlarip: and liunJiii!j: Wius rosoryed, it avmh decided that 
tho reservntioii did not covoi the hliootii'g of feathered gaiuo with a [Mi'Ute 
V. riymouth {Lord) (1817), 7 Taunt. i»M). While a tenant who inii‘iiJg(‘H tlio 
reserved rights of killing game in the stiict souse of the definition commits an 
offence (see note ( f), p. 218, aute\ a tenant who kills (*thcr buds, the right 1<» 
which may have been reserved, is only liable to an action for breafih of the 
covenant or agreeinerUi. 

{1) Cohman v. BatJnnst (1871), L. E. G Q. E. 3GG. 

(m) I’or forms of sporting leases fiom owners, sec Ejicyclupiodia of Pnnns 
and IVccodeiits, Vol. Vll., p. G13 , and as to the stamps tho.ooii, si'o tiUi'S 
Landlord and Tenant; Eevenue. 

{n) For a form of sporting lease from an owner who is not tlio ocenjutu’, see 
Encyclopaedia of Forms and Frecedents, Vol. VI f , pp. G22 vt 

(0) For a form of spoiling lease from an ocenp^^^^’j ilnd,, p. G20. 

(p) 8ee note (7>), p. 218, anfe, and noto (/c), snjyi'a. 

{q) Anderson v. VKari/y [1900] 2 Q. E. 287, 0. A. 

(?•) Game Act, 1831 (1 & 2 Will. 4, c. 32), s. 12. Eiii Iho shooling teiiifnt 
who prosecutes must prove strictly his right to tbo game by production of the 
deed granting it to him {BiU'Jccr v. Davis (18Go), 34 Jj. J. (ai. o.) 140). 

(d) Wickham v. Hawker (1810), 7 M. & W G3 ; Eicart v. Graham (18r>f0, 7 
H. L. Gas. 331 ; TrcW>er v. Lee (1882), 0 Q. E. D. 315, 0. A. ; Lowe v. Adams, 
[19011 2 011.598; and see, generally, titles Deeds and Otheii Instjiumenis, 
Vol. X., p. 361 ; Easements and Profits a Prendre, XI., p. 33G. 

(1) Bird v. Hige/inaon (1837), 6 Ad. & El. 824, Ex. Oh. ; B mgstorke v. Bagner 
(1875), h J. P. 245. Eut a lessee who has had the benefit of a lease which is 
not under seal cannot set up the want of a seal as a defence to an action on tho 
covenants of the lease {Adams v. Chdtcrhnch (1883), 10 Q. E. D- 40t> ; oompurd 


SECr. 2. 

Rights of 
the Owner. 

Effect of 
reservafioD. 


of 

shunting 

tenant. 



dst in land within B. 4 oi the 


Sect. 3, 

Bights of 
ft Shooting 
Tenant. 

Variation of 
rights during 
tenancy. 


Protection f)f 
rights. 


Rights of 

ftgMCultuial 

tenant. 


fiiudi a light is a contilic 

>Statute of Frauds (a). 

461 . Apart from any sp^ .lal covenant in his agreement, the 
right which a shooting tenant acquires is the right to shoot over 
the lands as they happen to be at tlio lime (h). 

The usual covenant for quiet enjoyment in such an agreement does 
not prevent the owner or occupier from converting arable into pasture 
land, or rice versa {c\ nor from grul) 1 )ing up grass (d) or cutting 
timber in the ordinary course of management of the estate (^;). 

A shooting tenant cannot prevent his landlord from putting up 
a part of the land for auction to he sold as building lots, subject 
to tlie right of shooting, where it docs not appear that the sale must 
inevitably injure the sliooting tenant’s rights {/). But the lessor 
must not, of course, do any thing for the express purpose of injuring 
the rights of shooting t//)- 

Where an accident, such as fire, throatons damage to his shooting 
rights, the shooting tenant is entitled to take such means on the 
laud as will protect his rights, if lie can show that they cannot 
otherwise 1)0 protected (//). 


Sect. 4. — lUghts of an Agricnitnral Tenant, 

Sub-Sect. 1 . — In Ometal, 

462 . An agricultural tenant in occupation of land on which the 
sporting rights are not reserw.d has the same rights over game etc. 
as an owner in occupation (/), save that he may not kill rabbits at 
night with a gun nor employ spring tops, except in rabbit holes (./). 
This restriction does not, however, apply wliere ho has had the 
right to kill and take rabluts expressly conferred upon him (A). 

He may grant his rights to a shooting tenant, including the riglit 
to take and kill the ground "game (/) ; but such grant will not 


Thomas v. Fi*drkl:s (1S47), 10 Q, U. 77^). Wlioro there is an agreoiiicut (not 
under seal) for the letting of shooting lights, a laiidloid may ho restnuned f i om 
interfering with the exercise of the shooting rights pending the execution of a 
Jease {i'fvijhy v. Lovelace [Earl) (ISoO), 1 John. Ildii). liy Scottish law such 
a grant need not he made under seal {%bid ). In Ireland,"^ also, the law does 
not reqiiiie a deed {RadcliffY. Hayes, [1007] 1 T. 11. 101). 

(a) Statute of I'liiuds (29 Car. 2, c. 3) ; ]ychber v. Lee (1SS2), 9 Q. B. D. 31 o, 
(\ A. ; see titles Contbact, Vol. YIl., j). 301 ; Deeds and Other Tnrtrxi- 
jsjents, \ol. A., p. 378 ; liANDLoRD AND Tena>:t. As to the notice which is 
necessary to terminate the agreement where the shv^otiug tenant has continued 
to enjoy the shooting rights after tho exjnratioii of the 2 ^ei'iod originally hxed, 
Bee Lov'c v. Adams, [1901] 2 Ch. r»98. 

(i) Qcama v. Baker (1875), 10 Oh. App. 35./. 

(() Jt(fri/es v. Evans (1805), 19 0. B. (n. s.) 246. 
id) Ihd. 

I e) (/earns v. Baker, sapra, 

f) Fattusm v. (hlfird (1874), L. B. 18 Eq. 259. 

g) Q tarns v. Baker, sujjra. 

h) Cope V. Shmpe, [1010] 1 K. B. 168; and compare S. 0. (1911), Times, 
12th January. 

(t) See p. 216, ante. 

(j) Ground Game Act, 1880 (43 & 44 Viet. c. 47), s. 6; Savnda’s y. TMeld 
(1888), 68 L. T. 108 ; and eee p. 217, ante. * 

('.;) May v. Waiers, [1910] IK. B. 431 ; Waters y. 7‘lnHipe, [1910] 2 K. B. 465. 
(1) Mwgan y. Jackson, [1895] i Q. B. 885. 
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preclude him from exercisiug his concurrent right to kill ground 
game himself (m). 

463. An agricultural tenant in occupation of hind on which the 

sporting rights have been reserved has certain riglits in regard to 
game secured to him. ’ 

These rights have been granted by statute in the interests of 
good husbandry and for the hotter security of the capital and 
labour invested by the occupier of land in the cultivation of the 
soil (7l). 

They comprise direct rights in the case of ground game, and 
indirect rights in the case of game generally. 

Such rights are confen'ed ,in the one case by the Ground Game 
Acts (u), and in the other by the Agricultural Holdings Act, 1908 (p;. 

Sri)-SE0T. 12. —Under thf" (Jruund Game Jef, 1SS(^. 

464. Tlio ri^bt of ibo tenant under tbo (iroiind Cxame Acts {6) is 
ilio right to kill and take ground game on the land in I]is occupa- 
tion, Avhether or not any other 23urson is entitled also to kill and 
take ground game on the same land {q). The right is incident to and 
inseparaldo from liis occupation, so tliat ho cannot bo divested of it 
in any way (; ). Any agreement, condition, or arrangement is void («) 
which purports to alienate it from him or wdiich gives him any advan- 
t.ige in consideration of his lor})eaiing to oxoreiso it or imposes any 
disadvantage upon him in consequence of his exercising it. 

465. The right is granted expressly to occnjjiers as such, 
llonce, if a tenant sublets his land, ho parts witli the right and 
the suh-lcsseo accpiires it for the duration of the sub-lease. The 
right to kill ground game on laud is withheld from anyone who 
merely has a right of coniiuoii over itr«), and from anyone who is 
in occupation f(U’ ilio purpose of the grazing or pasturage of sheep, 
cattle or horses, for a peiiod of nine months or les.s [l>). 


hn) Morgan v. Juilson, [ISt).*)] 1 Q. 1>. 88*5, 'j)er Wkiqiit, J., at p 887. 
ui) »Seo preamble to Ground Cbiino Act, 1880 (43 & 41 Vict. c. 47). ' 

(o) Ibtd. ; Ground Gamo (Amoudiiiout) Act, 1900 (0 IMw. 7, c. 21). 

( j>) 8 Edw. 7, c 12S. 

(f/) Ground Gamo Act, 1880 (43 & 4t Vict. c. 47), s. 1. 

[r) Ihid.f ss. 1,3,7. , 

(A Jhid., s. 3. 'J’ho wording of the section is siiffioieutly wnle to suggest a 
doubt whotlier the effect of such a covouaiit in a louso would not bo to rondcr the 
whole lease void, but it has been held that whcie by a lease tlio cxtdnsivo right 
of spoiting IS reserved the lease is void uiilvin so far as it purports to deprive tiio 
occupier of the right to kill and take ground game (Htanton v. Brown^ [1900 J 

1 Q. 13. 671). Where a tenimt agreed with his landlord to leave the ground 
game unshot in his landlord’s interest, on the faith of a promise by the landloirl 
to conipou.sato him for the damage done by the ground game, and where the 
tenant sued for compciisaiioii under the agreement, it was held that the agreo- 
inont was void and that ho could not recover [Sherrard v. Oasroigne, [UJOO] 

2 Q. B. 279; and see Beardmore v. Mea/cin (1884), 20 L. J. N. 0. 8). Vnure 
whether an arrangoineut between the occupier and the pei'son having the 
shooting rights, which merely settles the mode in which the occupier should 
exercise his rights, can be made. 

(tt) Grcnmd Game Act, 1880 (43 & 44 Vict c. 47), s. 1 (2) ; Gamo Act, 1831 
(1 & 2 Will. 4, c. 32), s. 10 ; compaio Gooper v. Marshall (17.')7\ 1 Burr. 209. 

(ft) Ground Gamo Act, 1880 (43 44 Vict. o. 47), s. 1 (2). The precise language 
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Gamk, 


Sect. 4. 466. In the ca.^e of moorlniuls and unliiclosoJ iion-anible land, 

Rights of an except detached portions of cither whicli are less than Uvcnty-livo 
Agricultural acres in extent and adjoin arnhle lands, the time at which the right 
Tei^t. Qf agricultural tenant to kill ground game may be exercised is 
i 4 -iicuitmal limited. Between the 11th December of one year and tlie 31st March 
teniiut'g (both inclusive) of the succeeding year the right may be exercised 
mooiiaud^s^imd ground game may l>o killed in any legal way (c). Between the 1st 
imiiiclosed' April and the 31st August (Ijoth inclusive) the right is suspended 

non-aiable altogether, luit between the 1st September and the 10th ])ecember 

(both inclusiyo) of any year the right may be exercised otlierwise than • 
hy the use of firearms (rf), and as lietween those dates a valid 
agreement may be made between tlie occu 2 ')ier and the owner or 
shooting tenant for the joint exercise of tho right or for its exorcise 
for their joint benefit (c). 

Moreover, tenants in occupation of lands on which tlie right to 
take and kill ground game is vested hy lease, contract of tenancy, or 
other contract bond Jidc ixmdo for valualdo consideration before tlie 
7th September, 1880 (/), in some other person, are not entitled to 
exercise their right until tlio determination of that contract (y), and 
in jilaces wliere before tho 7th Seiitembor, 1880, any person other 
than tho landlord, lessor, or occupier liccamc eutiiled by virtue of 
any franchise, charter, or Act of Barliament to a special right of 
killing or taking ground game, tlie tenant is ju'ecluded from any 
action that might affect sucli special riglit. 


Who may 467. Ill all jdaces ilio exercise of tho right is confined to the 
oiercisi* occu 2 )ier and to persons duly authoiised by him in writing {Ji). 

Where there are joint tenants, each of them is at liberty to 
joinuenaiitfl. C'xercise the right (0, hut if they authorise other persons pre- 
sumably thfjy must do so jointly. 

Ueqiurempiitfl I'll® Written authority iiee(| not be in any prescribed form (A), and 
oiauthoiity. there is no provision requiring it to be either signed or dated, but 
it should stale the name of tho 2 )ei’son authorised and indicate tho 
2 )laco in regard to whicli the authority is given (/). Every person 


of this excoption leaves in Rome doubt tlio question whether it covers oceup.diini 
for tho purpose of grazing of other aniinals, as, for iiistunoo, goats or lugs. 

(c) Ground Game Act, IbHO (4o & 44 Viit. c. 47}, s. 1 (3). 

(d) Gioiind Game (Ameudinent) Act, lUOG (C liidw. 7, c. Ul), b. 2. 

{e) Jhid.f S. 3. 

(/) The dato of the passing of the Ground Game Act, ISSO (43 i?I. 44 Viet, 
c. 47). 

(r/) 1 Viil.y B. 5. When a tenant held land under a toiirniey from year to year, 
hut Ihero was an agreement made before tho 7tli September, 1880, for a fourteen 
years’ lease to bo giaiited at the expiration of the tenancy, and that lease coii- 
t^iined a covenant rosoiviiig rights over ground game to the landlord, it was held 
that the lights to tho ground game remained vested in the landlord until tho 
expiration of the fourteen yeais’ lease [Allliusm v, Broohmy (hS84), 26 (]h. I). 
dd9; compare I/aii,sard v, CJarh (1884), 13 L. E, Ir. 391). 

(It) Ground Game Act, 1880 (43 & 44 Vict. c. 47), s. 1 (1). A person who 
kills ground game on the verbal instiuction only of the occupier is a tiespassor; 
compare Ricliurdson Maitland (1897), 34 Sc. L, B. 420 (a Scottish case). 

(j) Compare A&bti^sed Tax Appeal Case (1473). 

(A;) For a form of authority, see Encyclopscdia of Forms and Eaeoedentai, 
Vol. VU., 63(), 

(t) FrimOf facie the authority will no doubt be deemed to be given bj' a person 
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60 autliorised by tho occupier may bo reqniroil by any person 
having a concurrent right to take and kill tho g'round game on the 
land, or by any person aiitliorised by tho liiltcT in wi'iting to 
produce the document giving him authority, and if lie fails to do so 
he will not bo deemed to be an authorised person (//). 

The persons ^^ho may be authorised are {o ) : — (1 ) meiubcrs of tlio 
occupier’s household (jO resident (r?) on tho land in Ins occupa- 
tion (r) ; (2) persons in his ordinary service on such land {s) ; 
(3) any one other person (/) bond fide cmjilo^'cd by him for reward (a) 
in the taking and destruction of ground game. 

Only one other person besides the occupier himself may bo 


biiAiiig a. riiibt to do 6i», and t(» be valid nt (lio dafo on vdindi if is roliod on, but 
if tboso quorttious ai’o di.qailod, and tbo bolder is i>ru< of'dod a.q.dn^t bo Iro-q^ass, 
they will bo fiictfl to be decided by tho maf^lsliuto. 'I'lio same :>])piic=? to Ibo 
naino of tho poison nnthoiiS(‘d and tho ])laoo, l>iii if they are not tuatod, or if, 
for iiistanco, tho .mtlinrit3" la to “boaioi,” pioduction of the dociinieiit would Lo 
rendered nugatory. 

{‘7ii) Tor a form of autboiil\', sco lhiey( lopcodia of Foinii and Pi cccdeiits, 

Voi. Vir.,p odi. 

(7j) (ironrid Gaino Act, ISSO bJO 4i Viet. c. 47\ a. 1 (1) (c). 

(e) IhiiL, R 1 (l)(b). 

(pi The boiLsehold will nidiido bon-cliold fiorvants, naniclj", those who live 
and boaid at bis hou<e, but juosuinabiy imt such as livo in other bousOwS on tho 
faini; coniparo He /bv/.7, v. (liS.S7),57 L. T. ‘17o; Ojley, 

(ixr)2), 1 DoO. M. (]}. ddl). 

by) A man's resKhuico lias been debciibed as tbo placo wbcio bo eats, drinks, 
and sleeps, or wdieio Insfannl v or servants eat, diink, or sleep (A*, v. Cari'y 

[Inhiihiia7its) (162j), 1 JJ. A (A Udd, ]ifr Payley, J., atp. OdO). This is a gonoral 
deiiiiition only, and a resident will include a visitor .staying in tbo bouse, but 
]>reBuinably not ono ^vbo comes for a day only and does not sleep or oat more 
than ono meal or so tbeio. Tho question is one of fact in each case, but a 
person invited to stay for a week and shoot labLits was held by a Scottish couit 
lo satisfy the condition (Sttairt v. AZ/ir/ay 12 Eottio ( Jubticiaiy Oases), Oj, 

It id not nocossaiy that tho occupier should reside there himself ; coinpaio /i. v. 
North Qurry [IrihiihitayilfC)^ snjn'u. 

(r) This would seem to limit tlio authority given to this class of person to tho 
farm on which they wore resident, so that when a tenant held two or more 
farms tho household resident on each could take and kill tho ground ^ame on 
that farm, hut not on tho others. Theio is a limit to tho numbei of person^^ in 
this class. 

(.<») Ordinary sorvico presumably means regular service, so that casual labour 
taken on for a week or two, as for harvest, would bo excluded. Moreover, 
servants who, however regularly enii)lv>ycd, do not find thoir cwtoinary woik 
on the land would also bo oxoluded. Tlicm is otherwise no limit to tho number 
of persons wdio might bo includod in this class. 

\t) This class mixj include a person who is not in tho household or regular 
omplojanont of tho occui)iei, but only ono person at a tiiuo can ho so employed. 

(a) This introduction of a stranger on to tho laud is dissociated from any idea 
of 'sport to ho had out of killing the ground game. It must he a business 
transaction. Tho poihon contemplated is a professional rabbit-catcher. It is 
possible, no doubt, that a friend or servant might be employed if he were 
definitely paid for it, but whereas in tho case of tho rabbit- catcher the fact of 
his being allowed to keep iill or sonic of tho rabbits taken would probablv he 
considered honA fide cinplovinent for reward (compare Bruce v. ProsBcr (ISUS), 
3j 3<j. L. B. 433 (commontod on in (1899) 62 J. P. 466), where it was so 
decided by the Scottish courts), a similar gift to a friend asked to come and shoot 
could hardly ho so construed ' definite emplo^uncnt for tho purpose is I’pqiiiredj 
verbal inMructions are insutficu'nt , see nolo (/<), p. 222, aide; ccmipare fiic/iarct- 
i(m V. Maitland (1897), 34 Sc. L. B. 42G (a Scottish case). 
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authorised by him to exercise liis rights by killing the ground game 
with firearms (b). 

Sub- Sect. 3. — U 7 id^r the AjricuUural Holdings Adf 1908. 

468. In addition to the protection from damage by hares and 
rabbits which is given to an agricultural tenant by the right to 
shoot them under the Ground Game Act, 1880 (e), Im is entitled 
to compensation in certain cases for damage done to his crops by 
deor, pheasants, partridges, grouse, and black game (fZ). This right 
is limited to the ordinary case where the right to kill and take the 
game is not vested in the tenant or anybody (other than the land- 
lord) claiming under him, and where the tenant has not liis 
landlord’s Avritton permission to kill it (c). 

Any agreement between a landlord and a tenant which purports 
to negative or limit this right to compensation is void (/). 

Compensation is only payable if the damage done exceeds in 
amount the sum of Is. per acre of the area over which the damage 
extends Oj), 

The amount of comj^ensation for such damage, if not settled ))y 
mutual agreement made after the damage is done, is to l^e 
determined by arbitration (/f). 

469. The landlord is entitled to receive notice in writing as 
soon as may be after the tenant has first observed the damage and 
to have a reasonable opportunity to inspect the damage. This 
opportunity must be given, in the case of a growing crop, before 

(fiuuDil Oamo Act, 1880 (13 & 44 Vict. c. 47), s. 1 (1) (ii). 

(.■) -J.-J & 41 Vict. o 47, 8. 1. 

(il) Agricultural Iloldiugs Act, 1908 (8 Edw. 7, c. 28), 8. 10. Tlio auiinala and 
birds cnanioratcd arc those included m tlio definition of game for the purposes 
of this Boction (ibid.). 

(r) I3eforG the passing of this Att a tenant whoso landloid had resoived tlio 
sporting rights could noA^ertheloss maintain an action against him or the persoiiH 
to whom the shooting rights were let for overstocking the land with game so as 
to damage his crops {Fairer v. NeUon (1885), 15 Q. li. ]>. !258 ; and sec Birkbcck 
V (1882), 31 I3cav. 403). The landlord is exceptod for obvious leasons. 

Jfe is »ai(l to olaun under the tenant in consequence of the common law rule 
which makes the tenant of the soil the holder of the sporting rights, and whicli 
necosditates tho iiisortiou in leases of clauses reserving those rights (if the land- 
lord desires to retain thoui) in accordance with the (lame Act, 1831 (1 & 2 
Will. 4, c. 32), B. 8 ; and compare p. 216, ante. 

(/) Agricliltui'cl lloldi.igs Act, 190S (8 Edw. 7, c 28), s. 10 (1). ("oinpaie 
the similar provision wuth lespcct to an agreement depiiviiig the tenant of his 
light to compensation for improvements in s. 5 (%hid.) and with regard to 
Iho right to liill ground game in tho Ground Game Act, 1880 (43 & ii Vict. 
c. 47), fi. 3.^ Though the agreement is void for this luirposo it may contain 
other prtivisions, and these are not avoided (Morgan v. Jaehson, [1895] 1 Q. B. 
485). Whore the contract of tenancy was nuido before tho Ist January, 1909, the 
date at which the Agricultm’al Iloldings Act, 1908 (8 Edw. 7, c. 28), came into 
operation, and the landlord proves that under such contract compensation for 
damage by game is payable by him or that in fixing tho rent to he paid under 
Buch contract allowance in respect of such damage to an agreed amount was 
expressly made, the arbitrator must make such deduction from the compensa- 
tion which w<»uld othcjwise ho payable under this provision as may appear 
jmst(t6/cZ.,s. 10 (3)). “ 

(g) Ibid., fi. 10 (1). 

(//) Ibid,, B. 10 (2) As to arbitration, soo title Amutrvtaon, Yol. T., 
pp 137 et seQ. 
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the crop is begun to be reaped, raised, or consumed, and in the case 
of a crop reaped or raised, before it is begun to be removed from 
the land (0. 

Notice in writing of the claim, together with ])articulars thereof, 
must also be given to the landlord within oiio month after the 
expiration of the calendar year (or such other period of twelve 
months as is ])y agreement ])etween the landlord and tenant substi- 
tuted therefor) in respect of which the claim is jnade(A). 

If these conditions are not complied with the tenant cannot 
recover any com2)enScition (/), 

470 . Where the right to kill and take the game is vested in 
Borne person other than the landlord, the landlord is entitled to ]»e 
indemnified by that other jiersoii against all claims for compensa- 
tion for damage done by game (m). 


Part V. — Remedies for Infringement of 

Rights. 

Skct. 1. — Ciiil. 

471 . Private rights over game, whatever their origin, are 
essentially local in character, and the princi2:)Io Tii>on which their 
security depends is that of the law of tresi)ass («)• 

Tr(-s2)as8 is committed by any 2^erBon who enters the land of 
another wdtliout authority to do so (qiicor clauHiim frc(jlt){o), 

Buch an act recpiires no motive, such as the search for or 2>ur8uit 
of game, to 8U2)2)ly R ground of action to the injured })arty. I hit 
while the right of action is open to any occupier wliose ground is 
trcs2iassed on, it is oC s[)ecial im2>^irlaiico to th(^ holder of rights 
over game, as it is tlie means whereby the game on land in his 
occu2Jation is 2^i’otected from disturbanco ( p), 

472 . I'he ordinary venit'dy for trespass is an action by (he 

aggrieved can claim (1) an injunction to restrain tbe 

alleged trespasser from committing further acts of trespass, (2) a 
declaration of his (the jdaintiff ’s) rights, and (i3) damages !,(/). 
Entry on land by any unauthorised 2)erson renders him liable to 

(t) Agricultural Holdings Act, 1908 (8 Edw. 7, c. 28], s. 10 (2). 

ik) I hid. 

(Z) Ihd. 

(???) Ihid, B. 10(4). 

(??) See p. 212, ante ; Game Act, 1831 (1 & 2 Will. 4, c. 32), r. 6. 

(c) Cuhitt V. Porter (1828), 8 B. & C. 257 ; see, generally, title Tjiespabs. 

(l?) Le., if he is an occupier. A shooting tenant (notin occupation) cai/iiot 
bring such an action unless the occupier is joined as plaintiff ; but his rights a? < 
lu’otected by the pioviaions of the Game Act (see p. 208, ante ) ; see ]> 228, 

{(]) Damages are as a rule only awarded to the extent to which the aggrievt-rl 
party has actually suffered loss, but where the trespass is aggravated by wilful 
anaoyance or other special circumstances, they may be given on a more 
generous scale {Merest v. Harvey (1814), 6 Taunt. 442, whore i'300 wore 
awarded, not in consequence of the damage done, hut expressly on account of 
the attendant circumstances, the defendant having persisted in j olning a shooting 
party unasked). 

H.I,.— 3[Y. 
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Bitch an action. If, therefore, a person standing on his o^Yn ground 
shoots game which falls upon his neighbour’s land, he cannot ciilor 
that neighbour’s land to gather it without coniinitiing on act of 
trespass (?') ; or, again, if a person wliiJe hiinling enters on the land 
of another without his consent, he commits an act of trespass (s). 

Further, the entry need not lie personal in order to be actionable. 
A man w^ho himself does not enter, but invites or authorises others 
to do so, is liable to an aedion for trespass (0- So, too, is the mere 
firing of a gun into the land of another (a), or the sending of a dog 
on to such land in pursuit of game (h). 

The right of tlio public over a highway is limited to the use of 
the highway for the pui’iioso of passing and rejiassing idiereon, so 
that a trosjiass may lie committed if the higliway is used for any 
other purpose (0* Coiiserpumtly tlio owmr of land adjoining the 
highway ^^ho is also owner of the soil of tlio higlnvay may employ 
all the means at his di^jiosal for resisting a trespass there tliat he 
might use in tht‘ case of any land in his occu] ation (d). 

Jt is ])ossible also for one moii without entering upon the land of 
anotlior fo injure that other's right to the game then on that land, 
l)ut in order to suia'ced llie injured party must prove that tlio act 
w’as a wrongful act and w^as done w’ilh the wilful intention of 
injuring his rights (c). It is not actionahlo to onlieo game away 
from the land ot another, but it is so to scare them deliberately 
away from ii. (/'). 

473 . In addition to the right of action, Irespass entitles the 
aggrieved I'ai’ty to remove tbo iresiiassor who do'/liiies to quit 

(r) iSco Tunfvn v. Jerrh (1S70), -la J. P. 7S4. Put m to wlietboi other 
procGcdmgs can bo tak^ui, sec p 221», 

(s) raid V. ^luninirlnfye^ (lb7iS), -1 (L P. I). !) ; coui])aio, Imwover, Ounjiif v. 
FcHhani (17S0), 1 T(TIii Pop. aSl, wIuto it was B.iir] that an oittiy could bo 
jubtitiod if no inoio \\ar> doi"' than iicco^ -ary to kill the fox. 

{t) llohinf^on Y. Vauijhfon C. & P. 2o2 ; Ildlrr v. Ikrl'dcy (1827), 3 

0. & P. 32, Avhcn\ a iiui^-tcr fd hounds was held liable bir conmntlod bv 

incmbco’S (d Uic hunt, iinb‘.ss ho di^tuuSIy (losiicd thoiii not to entor iho land. 
Put one niciiibor fd tlio liunt, not hohliu;; an ellicial pt)Mii()n, cannot hn ljc*bl 
liable for “Mjc trespass of other moinhei s {Vtv^d v lUtld'-et'k (l.S()3), 3 P. & P. 083). 

{({) Firkcrmg v. Jludii (bslo), 4 Carni). 2U>. <Jinn'c, as to the tiring of a gim 
ovor the land of aiiolher {ihid ), 

[h) V. iVnitf (1 Sj 5), 4 K. tV, B. SCO, CuoMlMuN, J., at p. 808. Tlie fact 
of allowing a dog, known to bo addicted to cha.sing, to bf' at largo near tlio lands 
(d‘ another would lender tho own. a* liablo to an aclion for trespass if tlio dog in 
fact ontored tho land V. K<hrctn/f< 17 P. P (is' s.) 24t7 j andcoiiiparo 

fhmmodc v. AUmhi/ [cina 1811), cited in Jh'finc v. (dayfvn (1810), 2 Marsh. t‘i77, 
at p. o82; Blown, V. Chits (182 i), 1 C. & P. 118), and, a.s to imauthorisod 
tresifi.s.s ol dog genorallv, see tillo Axtmals, Yob 1 i p. 3b,), note (/). 

{c) Harrison v. [hdbjnd (Ihile), [1893] 1 H P. 1 (2, 0. A. ; followcnl in Hid- 
warn V. Maiseyt [1900] 1 Q, Ik 7o2, 0. A. ; and ai)prov]ng Jl. v. Pratty 
As to rights over highways generally, boo tillo Highways, STimp/rs, and 
BiimoKs, 

(d) Uarrison v. Rutland [IhilcY siqmt. 

{e) Ihhotson v. Pent (l8Gj}, 3 U, & C, 044. So, too, a man may bo in juicd in 
his trade if ho owns a decoj for wuld duck, and tho birds /iro wiliiill v scared by 
Hiiothor with intent to injuie him {Keehle y. 7in7»’er#/c//Z/(170C), ] 1 Mnsi , r>7l, n,). 
Tho intent to injure may bo inferred from the circuin stances lu which tho giui 
etc was fired (Carnnylou v. Tujhr (1809), 11 East, 571). ‘ 

(y ) IbhoteoH V. Peatj 
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In’s land provided that lie does not use move force than iB 
nocessary (//). 

474. An occuiaor of land may make use of hai-liod wire on his 
land; but it tho barbed wii’O is so placed on land adjoinin/ij a high- 
v/ay that it may pr())>al)ly 1)6 injurious to persons nr animals using 
the highway, it is a nuisance which tho justices on application by 
llie local authority may call uiion the occujiier lo louiovo (It), 

475. It is illegal to set or place, or cause to ho set or ])lacod, 
any spring gun, man-trap, or otlior engine calculated to do'^troy 
human life or inflict grievous liodily harm u])on a tia'spasser ur 
other person who may come in contact ivith it (i), but it is permis- 
sible to sot dog spears and traps lor tbe purpose of catching or 
excluding (logs or other animals addicted to hunling(/.). 

Tlie use of poisoned Jlosli or gram is illegal {(), hut there is 
notliing to pixjvent the use of ll(‘sh or giaiu that is not ])Oisoned, or of 
other substances im), as tho bait for traps for such animals. Should 
the bait be of sucli a nature and so lu^ar a boundary as to attract 
animals which would not otliorwise be likely to have entered the 
land, the occu 2 )ier, or wlioover set the bait or caused it to l)e sot, 
may he lial^le to an action for tlio value of tho animals destroyed, 
l)ut if he has acted nuiroly in defence of liis ])ro[)ei ty, h('. is not 
lialde to ciiminal ])roseculion for malicious damage (z/). 

476. The shooting of a tame or domeslic animal renders the 
shooter liable to an action for ils value, imlc'cs tlie sliouler can show 
that lio liad no other means of ])rot(X*ting liis pro])erfcy (o)» J)ut lie 
is not lialde to criminal pros(Cution for malicious damage (;>) 
e\cei>t in the case of a valuable animal such as a dog, when the 
bhooter must show that lie hond Jidr l»Ldioved that ho could ])iotect 

((/) See, g(‘noiiilIv, title Tkestass, mul /farri'><>n v. liuilond (/>/(/(■!, [ISiia] 
1 a JJ. Iri i\ A. ' 

(//) IlLiibcd AViro Act, l.Sa3 (r>C) So 07 Yet. c. 32). 

(/) Olb'iK’ea ngainst llin I’ei'^oii Aet, IS()l (21 A; 25 Ar t. c. 100), s. 31. To do 
Fo is a iiiisdoineajiour junu^linblo with thioe years’ piaial soivitu<le, or imprison- 
nient, with or without liard labour, for two years A person who, on into 

]>osRessioii or occupation of land, ]) 0 vimts such engino'^, set by his pvetlecc'r^sor, to 
remain is lialdo to tho samo penalty {ihi<f). See also title CiiiMiNAL IjAW a:n’1) 
JhuxrEUUiiE, Vol. IX., p. e()5. 

(A*) Jhatiey. C/ai/ton (1817), 7 Taunt. 48U ; liird v /Af;//n(»o/.*, (1828), 4 ]»ing, 
C28 ; tfordia v. (h'umj) (1811), S At. & AV. 782; /*. v. I/t/l (1881), 18 J. P. 743. 

(/) Poisoned Grain Pjohibition Act. 1833 f2<) So 27 \'icf. c. 113); Poisma'd 
J^dosh Pioliihition Aft, 1831 (27 ife 28 Vht c , find sen p. 211, (Uif^. 

(m) The ufeo of poison or a poisonous iriLoedn iit on l.md where game usu.dlv 
ii‘sort, or on a highway, is foibidden hy the Gatno Act, 1831 (I i 2 AYill 4, 
c. 32), s. 3; RQG p. 211, ante. 

(?!} Under thii Alnlieious Dainnge Act, 1861 (21 25 Adrt. c. 97), s. '41 ; 

V. f7fu?C5 (1877), 2 G. P. I). 351; Jin/an v. AVPm/ (1875), 40 J. V. 213; 
compare Townsend x. Wuthrn (ISOS), 9 Mast, 277; and see title Anlmvi.s, 
Ahl. 1 , pp. 393, 397. 

(o) Taylor v. Newnmn (1833), 4 B. <fe 8. 89; Harper v. LUcliell (1879), 14 
J. P, 378 ; S^mith v. Williams (18t)2), 9 T. L, II. 9. 

(p) Ilid. In the case of house pigeons, if the oircumstnnccs aro such as 
to bring the case within the Larceny Act, 1831 (24 & 25 Abet. c. 96), s. 23, 
payment, made lo the owner, of compensation satisfactory to him is no bar to 
a prosecution at the instance of any third party {Hmith v. Ihar (1903), 8& Ij. T. 
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his property by no less violent means (g)* WhefO the aniiiial h 
injured but not killed, the circumstances may constitute an offence 
against the Cruelty to Animals Act, 1849 (r), but they will not do 
so if there is no intention to torture the animal and no more is 
done than is necessary to frighten it away (s). 

477. Trespassing animals may be distrained damage feasant it 
injury is done to animals which are the property of the distrainor (0, 
but the distrainor cannot bring an action for any part of the 
damage distrained for while he continues to hold the distress (<»)• 

Sect. 2. — Criminal, 

Sub-Sect. 1. — Foachmg hj Day, 

478. The civil remedies for trespass are reinforced in the case 
of trespass in pursuit of game by the right to take criminal pro- 
ceedings against an offender, and the right Is conferred on those 
who have the riglits over the game on the land as well as on the 
occui)iors of it. 

Thus, not only the occupier, but the person liaving the right to 
the game and tire gamekeeper or other serviiiits of either, are 
entitled to request a trespasser to quit their land, and in tlie event 
of his refusing to do so, or to give his name and address with a view 
to a summons being issued against him, they have power to arrest 
him {h) ; while in addition to the occupier’s right of action there is 
given a right not only to the occu])ier, but to tlio owner of the soil 
(not in occupation), to the i^erson having the right to the game, and 
to any informer, to prosecute the trespasser (c). Where, however, 
a prosecution has been instituted for tresj^ass in pursuit of game by 
day no action can be brought against the offender for the same act 
of trespass by anyone at wlioso jnstance or with whose concurrence 
or assent the prosecution was begun (d). 

479. It is an offence for any tresixisser to enter or be upon any 
laud in the daytime (r) in search or pursuit of game or w^oodcock, 

(7) Miles Ilutclaugs, [1903] 2 K. B. 7H ; und see Vtre v. Cawdor [Lord) 
(1S09), 11 East, uGS. The gainekeei>ci aiqjoinli'd by a li)rd of a niaiior iiiav 
seize, for the use of the lord, dogs iihod 011 tlio manor by ])eraons m pursuit of 
game without licence (Gumo Act, 1S31 (1 & 2 Will. *1, c. 32), s. 13 ; and see 
jj 246, 

(r) 12 & 13 Viet. c. 92, s. 2. 

(s) Armstrong y. Mitchell (1903), 88 L. T. 870. 

(/) Dodem v, Dosloc, [1891] I Q, I». 008. See, generally, title A^^l^IAL8, 
Vol. I., pp. 378 tt seq, 

{a) lioden v. jRoscafj sujna. 

(^) Game Act, 1831 (1 2 Will. 4, c. 32), s. 31 ; see p. 243, 

(0 Thhi.,%. 30; Midletouy. Oale 8 Ad. & I'jl. loo; Mordea v. Porter 

(1800), 7 0. li. (n. 8.) 041 ; see p. 232^ post, 

(J) Game Act, 1831 (1 iS: 2 Will. 4, c. 52), k. 40. In order to bar an action 
it is not necessary that the prosecution should be successful [Robinson v. 
Voiujhton (1838), 8 0. & P. 252). There is no cor resiion ding provision in the 
Xight Poaching Acts, so that it would appear that a prosecution for poaching 
by night is no bar to an action. 

(e) Daytime extends from the beginning of the last hour before suHiise to 
the close of the first hour after sunset (Game Act, 1831 (1 ck 2 Will. 4, 32.> 

e. 34). See note [t), p. 233, and note (c), p. 239, poet, and title Time. 
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snipe, quail, landrail or rabbits (/), and an oflender is liable upon 
conviction before one or more justices of the ])eace to a penalty not 
exceeding £2 and the costs of the conviction {(f). It is not necessary 
to prove that the search or pursuit was in order to kill game at the 
time (h). There must, however, be an actual entry by some person 
on the land (j). 

To discharge a gun into or over the land of a neighbour is 
not therefore in itself a trespass in pursuit of game within this 
provision (j). 

Where, ho\yever, an entry is made on such land for the purpose of 
gathering a bird or beast named in the provision which, before being 
shot at, is on or rises from that land, an offence is committed (A*). 

If a bird rises on the shooter’s own ground and is shot at by him 
while in the air, either over his own or his neighbour's land, and 
the shooter attemiits to gather it on his neighbour's land, then if 
the bird is dead or at the point of death, so that no fresh effort is 
required to gather it, no criminal offence is committed (/), but it is 
otherwise if the l)ird is merely wounded (y//)- Tlie same position 
would result in the case of ground game started on the shooter’s 
own land and sliot at by him before it crossed the boundary, and 
probably even if shot at after it crossed (</). 

A shooter who stands upon his neighbour’s land to shoot game 

(/) (Jamo Act, ISSl (1 & 2 Will. 4, c. ^2), k SO. To outer and be u^jon any 
land constitutes oiio ofTeuco (//. v. Mcllor (1833), 2 Powl. 173). 

(v) Game Act, 1831 (1 & 2 Will. 4, c. 32), s. 30 If the offender is tried 
hotoio one justice only, the maximum jienalty is £1 (Nummary Jurisdiction 
Act, 1871) (42 & 43 Viet. c. 49), s. 20(7) ). As to trial boforo justiciJS genoially, 
see title Magirtkatjis. As to penalties for refusing to give name and addi’e'ss 
when called upon by a gamekeeper etc , sec p. 2.10, post. 

(^) Stiff V. Billviijiou (1901), 84 L. T. 407.^ Evidcncn that a gun was fired 
and the defendant loft tho wood whoie the tiling took place with a gun and dog 
might he siitficicnt to convict him {BaiVow^ v. Gdluujliam (1893), 67 J. P. 423), 
but wheie a man is scon trespassing and his int<'ntion is open to doubt it is in 
the discretion of the justice^ whether to convict him or not v. Path (1874), 
38 J. P. 294; Bollard v. Sprttaj (1887), 51 J P 601). 

(i) R. V. Alsopp (1G91), 1 Show. 339 ; Mayheiu v. Wardfaj (18G3), 8 L. T. 504 ; 
and corapaio Horn v Raine (1898), 67 L. J. (q. b.) 533. 

( /) Compare p. 226, ante. 

(k) Od)ond\. Mtadows 26 J. P. 439. This is tho case even if tho 

attemi»t to gather tho bird were made some hours after it had been shot, tuul 
it had in fact already been gathered by another {Horn v. Raine, sujjra), the 
shooting and the attempt to gather the bird being there held to be one continuous 
act. Whero the attempt to gather is tho result of a f i esh mtontion or is made 
by some one other than the shooter or his agent, the offence committed would 
be larceny ; compare R. v. Townley (1871), L, E. 1 0. E. 315 ; and see p. 213, 

ante. It is possiblo that if the game were shot by day and not gathered until 
night, no offence would be committed, for the offence under the Game Act, 1831 
(1 & 2 Will. 4, c. 32), is trespassing by day, and in this case there would be no 
entry in the daytime, while as the game is dead there would be no offence under 
the Night Poaching Acts, 1828 and 1844 (9 Geo. 4, c. 69 ; 7 & 8 Viet. c. 29), 
and if there was always in the poacher’s mind the intention to gather there 
could be no larceny (7?. v. Toindey, supra). 

(Z) Kenyon v. Hart (1865), 6 B. & S. 249 ; and this is so even if the bird were 
killed some days before {Tanton v. Jervis (1879), 43 J. P. 784). 

(m) For in this case the bird is in no sense reduced into possession , and it 
therefore becomes the potential propei*ty of the person on whose land it alighted ; 
see p. 2'26, ante. 

(a) Kenyon v. Hart, supra, pt^r Blackburn, J., at p. 255 ; oompaie Sutton 7* 
Mi'Ody (1697), 1 Ld. Eaym. 250. 
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that IS being beaten out of a ))oumlu'v lu'Jge liy a person on 
Ilia (the shooter’s) own land commits an offence witliin tlio pro- 
vision (&). 

But no offence is committed by persons hunting or coursing 
upon any lands with hounds or greyhounds in fresh pursuit of any 
deer, hare, or fox already started upon any oUicr land by persons 
loud fide claiming and exercising any right or reputed riglit of free 
warren or free chase, or liy any gamekeeper la^^ fully appc>iiitod to 
such free warren, or liy any lord or steward oC the ( rowri of any 
manor etc., or by any gamekee])er appointed by him within its 
limits ((*)• l^dt a iicrson who uses a highway, tlie soil of which is 
the imofierty of anoflu r, to shoot at birds fliislied on that otlier 
ground, commits an offence (^7), and whore one person from a 
highway assists another who is trespassing in purMiit of game both 
commit an offence (c). 

480. Where five or more persons trespass in pursuit of game 
each of them is liable to a penalty not exceeding I'o and costs (y ). 

If any of the nuinlior ho armed with a gun, and ho or any of the 
others by violence, intimidation, or menaces jiiwweiits or endiaivonrs 
to prevent the approach of any person authorised in that behalf for 
the purpose of requiring them to quit the land or declare their 
names and addresses, each nmmber of the jiarty and every person 
aiding or abetting them is liable upon conviction liofore two or more 
justices to a penalty not exceeding .£5 and costs of the conviction 
in addition to any otlier penalty they may have incurred (g). 

481. Upon the hearing before the justices it is ojien to the 
person charged to prove by way of defence any matter which would 
have been a defence to an action for the trespass (//j ; but the onus 
of proof is oil him (0- 

482. Tlie leave and licence of the occupier of tlio land is a valid 
defence wlien the occupier is the jterson liaving tlie right to the 
game (/.); but the act must be strictly wuthin tlie teims of the leave 
or ]iecn(?-e (7). 


{!>) rinJjhii V. BiKflvr (isno), 51 J. I\ GJO 

(r) Gaino A(»i, IS, 31 (I & WiU. 4, c. h but tins rluf^s )t ni'l'ly in 

tho Lfiso of roval fi)rosls, parks, cliaaoM or wanoii'- , h. .' 3 .‘ '' 

((7) /7. r. iV(/7^(JS55), 4 k] &D SCO. 

(e) Sfereef/ v. (18G5), IS C. D. {?:. s.) S4i ; and sco /?. v. 

(iSS6), 7 C. & P. 2S2; and 77 v ir/utf./Ar?' (ISIS), 2 Car. & Kn. (3,‘3G. 

^ (/) Game Act, ISSl (1 ^ 2 AVill. 4, c. ;32;, s. GO. Oiuin' within this iirovision 
includes woodcock, snipo, quail, landiail, and rahhits. 

{g) Tht(f ^ s. 32. They may all ho charged together or separately (R. v. 
Litilechild (ls71), L. 11. G Q. 13. 293). A defendant may ho charged with aiding 
or abetting only y, Whiichu7'sf, 8ifpra). As to who are authorised and 

the extent of their authority, see p. 22S, (wic. 

(h) Game Act, 1831 {I & 2 WiU. 4, c. 32), p. 30. 

(0 Ibid., s. 42 

[Ji) Ihid.y s. 30. Soo }\uhin v. SmiiJi (1887), 52 J. P. 4. A leave or licence 
pi von after the fact would not condone the ofienco (d/ordp;/ y. (18G0), 

7 0. 13. (N. S.), 641 pfr AVilltvms, J,, at p, 647). 

(0 Therefore, if a man obtains leave or licence from Iho wife of the occupier 
to hunt rabbits and proceeds to course a hare, he is not within this provision 
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When, however, the i-ight to the game has been reserved, the 2 . 

holder of that right is tiie legal occupier for the purpose of granting Criminal, 
leave or licoiico to enter in search or pursuit of game etc., and the j — T 
leave or hconee of the actual occupier is of no avail (hi). In tlie case oocJ^'er 
of wastes or commons within a manor etc., the lord or steward of the "'here right 
Crown of the manor etc. is tho legal occupier for this pin pose (h). 

483. Upon tho hearing before tlie justices it is also open to the Claim of 
defendant to set up a claim of right. This, if valid, will oust tho 
jurisdiction of the justices (o). It is essential that tho nght should 
be a right relating to the land (/»\ and tho claim a^houd tide. 
claim (f/) having some ground not wholly unreasonable for its asser- 
tion (r). If tho claim is a bond fide claim it is not for tho justices 
to inquire into all tho circumstances to see if it is impossible. 

When it is not on tho face of it iinjiossihlc tho jurisdiction of the 
justices is at an end (. 1 ). J3ut tlie jurisdiction of tho justices is not 
ousted h}' a bond jidc claim of a right which cannot exist in law, 
nor liy a bond fide hut mistaken holief on the jiart of the defendant 
that ho has a light to kill tho gamo(0. 

V. fTwkn'n (ls!)S\ Ts L T. o'm} Qmire, wlielliiT ui imy cus-e Hio wife's 

Ica\t'5 irf a valid delVnco {ibi>L). 

\iii) <'iniuo Aot, (I t’t 2 Will. 4, c. 32), p. 30; J'rif<c v. l>aric'^ (1K71), 35 
J. L\37 i ; Jfon/r/i V. (1800), 7 (\ L>.(x. b.) 041. If thopcivon to whom lfa\() 

IP graiitod bv tho acliiul ouuupu'i hilN, takrp, oris in pniMut of p:anio (but not 
woodcock, siiipo, landrail, or labbits), the actual occupier liimRfdt is linhlo 

to a ])onalty lor tho imrhuit and ioi CNOiy htjad of game killed or taken (Oamo 
Act, 1831 (i & 2 AVill. 4, c 32), s 12) ; see p. 21.S, AVhen, ap for in&timco, 
on a piiifd loaso of land, thoio ip a disjmto as to whether tho light to game is 
loseivcd, it seems thnt t lie ([iiedion is one ol tact foi (ho magi^ti ales to dociJo (//. 

V. Tt b/(Jtr (1878), 2()'\V. K. OSl). ‘Wlieio a persfm lias taken iindoi an unseaJod 
agreement tho light to shoot, cannot give a valid leave to another to do so, 
as ho has no legal i ight hiiiisell (/h o/'.^■^7,e v. liivina (1S7»7), 40 J V, 245). As 
to licences to entei nn< n land, generally, soo title liEAii PRorEUiY AND 
Chattels Etal. ’ 

[n) Game Act, 1831 fl 2 Will. 4, c. 32), s 30. 

(ff) y/. V. Crnlland (1857), 7 Jil E. 853; compare ('ole v. 3Itlcs (1888), 

57 L. J. (m. c.) 132. 

(p) Tlio defendant, in older to siKc«-ed, mu.st sot iip ft title to the land inlnm- 
self or in ponio othei through whfh-e Lcencij oi aiilhoiity ho was aertiig [Lratt 
v. Vine (JS()1 }, 30 1j J (m. C ) 2(»7 , v. (18(J2), 3 li. & S 20G). 

AVlicro II hoiiiidaiy hedgo was lieiiig beaten and th(» def'-iidant was standing on 
land to which lio hud no title, ho could not sc't np a claim of right {PhdjXit v. 

Jhhjlcr (1890), 54 J. P. OlOj. '\VJien in tlio course of tho hearing of a summons 
for assault the doteiidants (gumekoopcTs' claimed tho right to take from tho 
prosecutor a hag, tlie propeity of the ])rosocutor, on the ground that it: contained 
rabbits belonging to tho laiidloid, thus was not such a claim of right as would 
oust tho iuiisdictioii of tho justicoa, as it did not relate to an interest in laud 
{While V, Fojo (1880), 40 1j J. (m. (’.) GOh 

(7) White V. Fccii^t (1872), L. E 7 (i. E. 353; Loresy v. Stallard (1874), 

30 L T. 792; rcnuardin v. (1894), 18 T. L, E. 3G2; Mann v, Ftiise 

(1901), 17 T. L. E. 5G9. 

(r) Tho absoiico of virns rca is not of itself a complete defence (If af/i-t/es v. 

Ma/or (1875\ L. E. 10 C. P. GG2 ; Firtiie v. Marshall (187G), 41 J. P. 22; and 
seki Mordni v. Porter , snyra ; Mvssett v. Burch (1876), 35 L. T. 48G ; Neivcoiube 
T. Feiutns (1876), 41 J. P. 581). 

(o') Hcoit v. Baruu/ (1895), G1 L. J. (m. c.) 200, per Kennedy, J., at p. 202; 
compare ira/Aue'’’ v. Smith (1878), 38 L. T. 525. 

(^) Hudson V Maeltae (1SG3), 4 E. & S. 585; Lealt v. J loc, supra; 
and generally as to ouster of jurisdiction by a claim of right, see title 
MAGISTRATEa\ 
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484 . The proceedings both before and at the hearing before the 
justices are regulated by the Summary Jurisdiction Acts(df); but 
proceedings must be commenced within three months of the com- 
mission of the oflEence(i). 

486 . Information may be laid by anyone whether he is inte- 
rested in the land trespassed on or not (r). Though usually made 
in writing it need not 1)6 so (r/), nor need it be on oath unless a 
w^avrant is to be issued ((?). In the first instance a suiamous is to 
be issued, unless it is unlikely to he effectnal (/). If a summons is 
ineffectual in obtaining tlie i^resence of the defendant at the hearing 
a warrant will then be issued 

One information is sufficient, wliere more than one offender is a 
party to the same offence (/O, and the justices have a discretion as 
to whether the offenders shall be tried together or not (i); but in any 
case lliere should be a separate conviction of each of them (k). 

The information must charge one offence only (/), and the convic- 
tion, if any, must he for that offence (in). 

486 . An irregularit 3 " in the information or summons is cured by 
tiie appearance of the defendant in answer to tlie charge (n). 
Where more tliaii one defendant is charged with the same offence, 
each of them is liable to the full penalty if convicted (o). A 
defendant who is convicted has a right of appeal to the next general 
or quarter sessions of the peace ( p ) ; or ho may require the 
justices to state a case for the o])inion of ilio High Court upon a 
point of law (q). Cut no conviction or adjudication upon appeal 


(a) SumTiiavy JiiriMliction Arts, ISIS (11 12 Vict. c. 43), 1870 (42 & 43 

Vict. c. 49), and 1884 (47 & 48 Yict. o 43); Ihjlantl v. (lOOO), 04 J. P. 

322 : 6oe title Magistkates. 

(/») Game Art, 1831 (1 2 Will? 4, ('. 32), h. 41. Tlie thi (‘0 months are 

calendar months, and aio to be cal<’iilated so as to oxtdiulo the day od which the 
nffonco waa committed, but to include that on which the information is laid 
{llivkhff'c y. Barthvhrnew, 1 U. lb *101) The exact date nood not bo 

Fjiecifaod feo long as it is staled to be within the loipincd limit of three months ; 
coiiipnie t/cr (1861), 7 Jur. (N s ) 370. 

{/) MMioh V. Gale (1S3S), 8 Ad <S: El. 133 ; Munkn v. roritr (16G0), 7 C\ 13. 
(x' s.) 041. 

(</} /*. V. (1870), 4 (bn ll oil, (’ n : and S('e title M\gistk VIES. 

(< ) (.Compare Summury Jurisdiction Act, 18 IS ^11 & 12 Vict. c. 13), ss. 10, 11. 

( t ) 0'llricn\. Jirohnn' (1883), 19 J. P. 227. 

fV) Summary Jurisdiction Act, 1848 (11 12 Vict. c 43), ss. 1, 2. 

(A) //.V. iU'tdland (1837), 7 E. & P 833; v. LitiUrhild (1871), Tj. P 6 
Ci li. 293 ; 11. V. Hiaffordshire Ja,s/iccs (183S) 32 L. T. (o. s ) 103 ; and tins is Iho 
case whether all are jirnicipals or some pnrcipals and some aiders or abettois. 

[i ^ B y. LiUleGiild, supra. 
tit) Ihid. 

0) Siiminary Jurisdiction Act, 1848 (11 & 12 Yict. c. 43), e. 10 ; and see B. v. 
Cndlaud^ supfo. 

(m) Compare JfaWni v. Budij^ou (1839), 1 E. & E. 778, 11. y. Bnckhall (ISGl), 
10 Jur. (n, s.) G77 ; and see title Magistrates. 

{h\ R. V. Hughes, sujira When the defendant Ims once appeared it jnay bo 
possible to prefer anotiu^r charge against him [ihid,). 

(o) R. y. LitUcchild, supra. 

( 2 >) Game Act, 1831 (i & 2 Will. 4, c 32), s. 44. 

0/) Nummary Jurisdiction Acts, 1857 (20 & 21 Vict. c, 13), 8. 2, and 1879 
(42 8: 43 Yict. c 49), s. 33 ; and see title Magistrates. 
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may be quashed for want of form or removed to the High Oouri 

by certiorari or otherwise (r). 

The money received in fines is to be paid to the overseer or other 
officer of the parish, township, or place where the offence was com- 
mitted, as the justices may direct, and is to be paid by him to the 
account of tlie general county rate (s). 
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Sub-Sect. 2. — Poadnng hi/ Night, 

487. It is an offence to talte or destroy any game or rabbits Poarhing by 
unlawfully by night upon any land, whether open or inclosed, or 
upon any public road, highway, or 2)ath, or the sides thereof, or at 
tbe oi^eniugs, outlets, or gates from any such land into a public road, 
highway, or path (/). 

It is also an offence unlaw'fully to enter or be upon any land, 
whether open or inclosed, by night with a gun, net, engine, or other 
instrument for the pur^iose of taking or destroying game (a). 

An offender is lialde ui^on a first conviction for either of these PenaUy. 
offences before two or more justices of the jieace to imprisonment 
for throe montlis with hard labour, and at the end of the period 
maybe required to find recognisances for his not so offending again 
for a year, with the alternative of remaining in jivison with hard 
labour for a further six months, unless and until the required 
sureties are found {h). 

Upon a second conviction before tw^o or more justices for one of Second 
the above offences ho is liable to imprisonment with hard labour 
for six montlis, and at the end of the period may be requinid to 
find recognisances for his not so offending again for two years, with 


(r) Guino Aet^ ISJil (1 & 2 Will. 4, c. 32), s. 45. 

(fi) Ihid., a. 37. 

(f) Night roiu’hiiig Act, 1S2S Oeo. 4, c. 69), s. 1 ; Night Poaching Act, 
i sbi (7 & 8 Viet, c, 29), s. 1. It la uulawliil foi any person, whether otherwise 
entitled to the game or not, to use liiearms fur killing game by night (Uarea 
Act, 1848 (11 & 12 Viet. c. 29), a. dj see p. 210, a/iU'). Night” begins at the 
expiraljon of the iirst hour alter sunset and ends at the beginning of the last 
hour before suuiihc (Night Poaching Act, 1828 (9 (ieo 4, c. 69), s 12). To “ take ” 
means to catch, not, as in larceny, to take away (A* v. (Hover (1814), Puss. & Ky. 
269, (A 0. 1\. ; Jkrav v {lophinson (1876), 40 J. P. 117). Sunset is not the hour 
of sunset by (neeiiwjcli time, but the actual hour at which the sun sets m the 
particulai place (CVWia v. Monh (iKuS), 3 H. & N. 866, compare Qordun 
Cam (1899), 68 L J (q li.)434). See, further, as to meaning of terms “ night” 
and “ sunset,” tiile Time. “ Game ” means live game the projieity m which is not 
absolute. It is not an offence under this Act to enter for the purpose of taking 
young ])heasaiits from a coo]) (H. v. Garnham (1861), 8 Cox, 0. C. 451). 

{a) Night Poaching Act, 1828 (9 (leo. 4, c. 69), s. 1. Rabbits are not here 
inchnled." Waste land at the side of a highway is not “ open land” in the sense 
intended (Icsei/ v. Hoskins, Hams v. Hoa/iitis (1S65), 34 L. J. (m. c.) 14t)) In 
order to piove that a person is unlawfully on laud at night it is not neeesiary 
to prove that he had not leave or licence to he there (H. v. Wood (1856), 7 
Cox, 0. 0. 106, 0. C R.). As to the right of the pobce iu any highway, stiuet, 
or public place to search persons coming from land where they may suspect 
them to have been unlawfully in search or pursuit of game, see p. 236, post. 

(b) Night Poaching Act, 1828 (9 Geo. 4, c. 69), s. 1. Where an oflender is 
convicted of entering or being upon land etc. the conviction must state that he 
was there for the purpose of taking or destroying game on the land {Fletcher v. 
Valthof^ (1815), 14 L. J. (M. c.) 49). In the form of the recognisance the word 
*' so” to offend is essential to its validity (f?# Heynolds and Hedyson (1844), 8 J, P. 
199). 




284 


Game. 


Bkot. 3. 
Criminal. 

Third offence, 


Assault bj 
poacher. 


Penalty. 


the alternative of remaining in prison with hard lal)our for a further 
])eriod of a year, unless and until the required sureties are found (c). 

In the event of a third offence he is guilty of a mi ^demeanour, 
and upon conviction is liable to a sentence of ])onal servitude for 
seven years or to imprisonment for two years with liard labour 01). 
The offender may be tried at assizes or at quarter sessions. Con- 
victions by justices for a first or second offoiico aro to be roturiied to 
quarter sessions, when they are lo bo registered 1)y the cleik of 
the peace, and may be given in ovidoace on a trial for a second or 
third offence (c). 

488. An offender wdio assaults or offers nny violence with an 
offensive weajion towards any person authorised to arrest him is 
liable, even if it is his first or second offence, to be dealt with in the 
same way as if he were offending for the third tirae(/). If three or 
more persons at night nniawfully enter or aro upon any land, whether 
open or inclosed, for the purpose of taking or destroying game or 
rabbits, and any of them is armed with a gun, cr(^ss-l)Ow, Jirearms, 
bludgeon, or any other oflV3nsive weapon, each of them is liahlo upon 
conviction to a sentence of penal servitude of from three to four- 
teen years, or to imprisonment for two years \\ith hard labour (V/). 

(r) Night Poaching Act, 18128 (9 Goo. -1, c. 69), p. 1 ; and see H. v. Lines, [1902] 
1 K. 13. 199, 0. 0. P. Tho fact that ho bocaino lialdo to six mouths’ impiisonmout 
does not entitle him to claim to he tiled hy a jury uiid<‘V the Summary Jilt isdiotion 
Act, 1879 (42 & 43yict. c. 49), p 17, as tho original ofl’ciuM^ us notone ])iniiMhahlo 
by more than three months’ iinpriPonm(‘iit( V U/zw/tf (1HSS), o2 J. 68). 

{(i) Night Poaching Act, 1828 (9 (Jco. 4, c 6'^), p. 1. Put an indictment 
charging a third oiTonce under s. 1 (ihitL), which bliows upon the face of it that 
one of the previous convictions was an ofteiico against h. 9 (ilnJ,) (see note (//), 
infra)y is bad (Ji v. LincSy eujyi^a ) ; and a conviction under s. 2 of the Night 
Poaching Act, 1828 (9 Oco. 4, o. 69), cannot be trealed as a previous coiiviclioii 
under s, 1 {II. v, AIcLauchlan (1910^ To J. 8, a case decided at quarter 
scBsions). The previous convictions niu'^t bo hot out m llu* iiulutment and proved 
(ii. V. Alerry (1847), 2 Cox, 0, 0. 240; Ourcton v. It. (1861), 1 i> S. 208) ; but 
inT?. V, Wcfodjield (1887), 16 Cox, C. C t'J14, evidenco of j)i(‘Vious convii'lions was 
disallowed by Uawkins, J., until the jury had tbiind llio prisoner guilty. 

(e) Night Poaching Act, 1828 (9 Geo. 4, c. 69), s. 8. 

(/) lbi(L, 8. 2; and see note (r/j, sn}>ra. As to what aro offensive weapons, fee 
noto((/), infra. As to persons a uthoiised to arrest, poo p. 260, post. As to seizure 
of game, see p. 238, post. But if the tres])asfler assaults a person at a limo (u- in 
ajplacG (e <7., a highway) when or wlo^ro such person is not £ittoiu[)ting to tirrest 
him, he is not guilty of an assault within this section (/? v. Ihddridyv (1860), 8 
Cox, C, C. 335).* 

Of. Night Poaching Act, 1828 (9 Geo. 4, c. 69), s. 0. It is not essential that all 
the defendants should actually enter the land. If all aro associated for a commuii 
puiqiose and some enter, while others remain near enough to assist, all of them 
may be convicted (7?. v. Whittaker (1848), 2 Car. &Xir. 636, C. C. B.). Tliose wbo 
watch outside and enter to give the alarm are equally guilty with those who first 
eiit^ed {R. v. Passey a83G), 7 C. & P. 282 ; R. v. (1844), o Q. 13. 493). If 

some are found on the land specified and others assist from adjoining land, all may 
1)6 alleged to be on the land sjiecifiod {R. v. Andrews (1837), 2 Mood. & II. 37). 
Nor is it necessary that all should be on land in the same owiiorship {R. v. Uezzell 
flBSl), 3 Car. & Kir. 150, C. 0. Ih), but they must have a plan in common 
(/?. V, NicMess (1839), 8 C. & P, 757); and if ono is m a wood separated 
by a high road from the land where the otheis are, there may not be sufficient 
evidence of a common plan (//. v. Ihwsell (1834), 6 C. & P. 398). If one of 
tbe party is “armed ” all are deemed to be so (R. v. Goodfellow (1845),. 1 Car. 
& Kji-. 724, 0. C. E. ; R. v. bmith (1818), Euss. & Ey. 368, 0. 0. E; and see It. y. 
Andrt ’s, supra; R. v. Southern (l821), Eiiss. & Ey. 444, C. C, E.). Where a 
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The trial must be at assizes (h). Whore the night trespasser 
commits an indictable offence (i), any person is entitled to arrest 
him and hand him over to the police (k). 

489 . The prosecution for an offence triable by a court of summary 
jurisdiction must be commenced within six mouths of the date of 
the offence (/), and for an oflonce punisliable upon indictment within 
twelve months of the date of tho offence {m), 

‘Where tho offence is tried by a court of suinmary jurisdiction 
the rules governing procoduroare tho samo as in tho case of offences 
against the (lame Act, IBffl (a), as also are tlio conditions as to 
appeal (e), and certiorari {p), 

Sirs-SKOT. ^—The roughing 7*icr(ntnm Jet, 1802. 

490 . The Poacliing rrevenlion Act, 1S(»2 (//), was d('signGd not 
for the creation of now offbnci'S, hut for the moi c eifective prevention 
of offences aln'.ady recognised by the law. 

Tho (lame Act, 18 , ‘U (a), and the iSiighfc Poacliing A(‘is, 1828 and 
1844 (]>)j made certain acts oifonces, and conferred upon owners and 


koepor, ult(‘in]»tiiig to arri'sf bONOial (>ffon<lois, is killed Ry oao of llu'iii, all may 
bo convicted of inuidor, uiili any of them can pio\o iJi.it lio He])aiatfMl from 
tlio otlicis and wa^ not lo-ipoiisiblo f<*r tlu^ act (/f. v. I^Jiutunls (182S), S 0 «S: P. 
800 ; bco aPo It v. llor/ar (ISIjS), 1 jSb .>1, 0. V. 880). r.'.onb wbo lm\o been 
on land at night aimed may Im* com it ted under tlim piovision, ovtm tbougli they 
bn\e abandoned tJioii aiiiis before being an e^tod (7/. v. Sitsh (1810), RubB &ltv. 
380). Large stones have boen lield to be ofl'eriHive wetijuins (it. v, Ch ire (1837), 
7 C. & P. 803). A btiok is not m'ces.*saiily an oJl‘en‘<‘i\o wt'apon ; whether it is 
BO depends on tho object with which it is taktai out (/t. v Ftg (1837), 2 Mood. 
& Iv. 42); compare /?. v. Painter (1831), 1 Mood A: IL 70 , It. v. Williams 
(1878), 14 Cox, C. C. 59. This niav poihaps bo the cmho even if it is in fact 
used oibuiHivclv (itb V. Memj (1817), 2 Cox, C. C. 2i0, but &oo 77. v. Hutton 
(1877), 13 Cox,‘C. 0. tns). 

Ui) Night Poacliing Act, 1828 (9 Coo. 4,^c. G9). a. 9. 

(i) See uedo (/»•), p. 245, imt, 

{k) rieveiitioii of Offciicob Art, 1801 (14 & 15 Vict. c. 19), s. 11. Night is 
dehned in p. 13 {ihid ) somewliat (bJfeioiitly fiom the dohnition in the Night 
Poaching Act, 1828 (9 Oeo. 4, c. G9), a. 13, see note (/I, p. 233, ante. This does 
not intoilcre witli tho right given to anyone to make an aiiest if the^oRoneo is 
committed at an lioiir which is “ night ” undor both provisionb (R. v. HanOerbon 
(1859), 1 P. & F. 598) ; but if the oil'ence were coiumittod at a tunc which is not 
night under tho Act creating liio oUeuLC such, an airest would appear to bo 
unlu\^ful (if. V. TvmUianm (1835), 7 A. P 183) 

{!) Summary Juiisilictioii Act, 1848 (11 & 12 Vict, c. 43\ s. 11. 

(?/?) Night Poaching Act, 1828(9 Ge** 1, o. G!)), s. J. Tlio issue of a wriimnt 
is not a hogiTining of lu’oceedings (7f. v. IhiU (l-SfiO), 2 F. & F. IG ; if. v. Parker 
(ISGl), 9 Pox, 0. 0. 475, G. G. li ) ; hut the proroeihngH am hogun if the priboiier 
is comiinttod for trial (if. y.AksIih (1845), 1 Gar. A Kii G21 ; if v. Proohb (1817), 
2 Car. & Kir. 402, G. (■. JL), or, it ajipears, if tin' iiifoimutiuu is laid, the warrant 
issued, and tho prisoner actually ariobted within tho time (if. v. Brooha, supra), A 
piisoner who ])loadcd guilty, hut on ^^hose behalf an application was niado in 
arrest of judgment on tho ground tlait the proceedings were not b(^uii in time, 
was allowed to withdraw his plea (if. v. Vaaholt (1869), 11 Cox, C. CT. 385). 

(u) 1 & 2 Will. 4 , c. 32 ; sec p. 232, ante , and see, generally, title MLvoistka tes. 
{(>) Night Poaching Act, 1828 (9 Geo 4, c. 69), s. 0. 

[p) Ibid., H. 7 ; BOO pp 232, 233, ante. 

(g) 25 & 26 Viet. c. 114. 

(a) 1 & 2 AVill 4, c. 32: see p 209, afite. As to gaTnekecpris, seo pp. 210 
ft seq., pmf. 

(5) 9 Geo. 4, c 69 ; 7 & 8 Vict. c. 29 ; see p. 233, ajiU, 


Sect. 2. 
Criminal. 

Summary 

proceedings. 


Ada for 
pi event ion 
of poaching. 



286 


Qamk. 


SKCIT. 2. 

Criminal. 

Police. 


Private 

persona. 


Poachinpf 

Prevention 

Act. 


“ (iamc ” 

under 

J’oaching 

Prevention 

Act. 

Profif of 
cSencQi. 


occu2)i0rs and their gamekeej^ers and other servants powers for the 
I^revention and prosecution of such offences. The private defence 
of private rights of property was thus recognised and sanctioned. 

The police have no part assigned to them under these statutes, 
and any j)art they may take is only such as any bystander called 
upon to render assistance might assume. 

The authority of private persons is, however, necessarily limited to 
the land over which they have rights either as owners or occujners. 
To make this authority effective it is necessary that offenders should 
not be aide to escai^e arrest by quitting the land where they have 
committed an offence : and this requirement is only partly met by 
the power of pursuit given to the servants of the owner or occupier 
in the case of night j>oachers (c) ; for this powder can only be 
exercised in the case of offenders caught delicto. 

491. It is the objo,ct of the Poacliing Prevention Act to siipjde- 

inent the powders exercisable on behalf of owmers by giving 

tJjo police {d) the right of searching persons found upon any high- 
Avay, street, or public idace (e) wdiom they may suspect of coming 
from land on which they have been unlawfully in pursuit of game or 
of liaving in tlieir [lossession any gun (f) or net (7) used for tlio 
purpose of killing or taking game. Tlie effect of this provision is 
that there are iw'O offences (//) with which a suspected jierson may 
be charged- -(1) having obtained game by having been unlawfully 
oil land (0 in imrsuil of game; p2) having used a gun or net etc. 
for unlawfully taking game ( 1 ). 

(fame ” for the puiqiose of this Act includes liares, ])heasants, 
2)ai tridges, w’oodcock, snipe, rabbits, gi’ouse, and black or moor game, 
and the eggs of pheasants, imrtridges, grouse, and black or moor 
game (/). 

492. The 2)roof of either of ^hese ollotices is necessarily in most 
cases a matter of inference fiom circumstantial evidence, but the 


(r) Nififlit Poaching Act, 1828 (0 Goo t, c. 00), s. 2. 

Th'if IP, such police as have authority to act in the particular place. As 
to what police ofticors other than those of the county or borough whore the 
paiticular place is situated have this authont}", see title PoLicii. 

(c) Poaching Prevention Act, 1802 (26 & 2() Vict. c. Ill), s. 2. A jnihln* 
])la(e would seem for this purpose to be anyplace 111 Avliioh the polico would 
bo ill the ordinal y execution of their duty {< VarA-e v. ( '/ofn/rr ( IS(Jl)), Jj ll. 1 
C. P. 638, per Eovill, C.J., at p 611). 

(/) Or “part of gun (Poaching Pievention Act, 1862(25 & 26 Yict c. 112), 

(</) Or “ engine'’ [dud.) Compare the phrase ‘'gun, net or other engine or 
instr-nnent ” in the Game Act, 1831 (1 & 2 Will. 4, c. 32), and in the Night 
Poshing Acts, 1828 (0 Geo. 1, c 69) and 1814 (7 (t 8 Vict. c.'20) (seopp. 209, 233, 
anfp, and the jihraso “ gun, net or other engine’’ in the Game liicences Art, 
1860 (23 & 24 Yict. r. 90) (see 2> 246, posi). The phrase w'ould appear to include 
a “ snaro ” (see Allen v 'I hnmpwn (1870), L. R. 5 U. B. 33(>). 

(/;) EvauB V. Ikttcfdl flK63), 3 B. & S 787, per (’ockburn, C.J., at p. 790. 

,/) The land need not be any paidicular land [ihid.) \ and see Brown v. Turner 
(l S(j;i). 13 C. B. (V. s.) 485 . Fuller v. Keivland (18G3), 27 J. P. 406. 

(/r) It is immaterial whether the net etc. has been used successfully or not ; 
it- IS sufficient if there is evidence of its having boen used with the intent of 
unlawfully taking game [Jetdnn v. Kinq (1872), L. E. 7 Q. B. 478). 

[i) Poaching Prevention Act, 1862 (25 & 26 Yict. c. 114}, i. 1. 
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court of summary jurisdiction before whom the charge is heard 
lias as much right to draw such inference as any other tribunal {m ) ; 
and its decision is unlikely to be impugned except in a case where 
if the evidence had l)een laid before a jury it could have been said 
that there was no evidence on which to convict (//). 

In order to establish the commission of an ollence (o) under this 
Act the following facts must be proved : — 

(1) The offender must be found m a highway, street, or puldic 
place (p). 

(2) Tlie constable must have good cause to susj)cct that the 
offender was coming from land where he had been unlawfully in 
search or pursuit of game [q). 

(3) The offender must have in Jiis possession some game unlaw- 
fully o];tained, or a gun, net, or other engine (r). 

(4) The game or gun, net, or other engine must be found on the 
offender, if not by actual search then by observation 

It is also an otTence to he accessory to the above offences (0, and 
it is within the powers of a constable in any higlrway, street, or 
]uiblic place to stop and search any cart or other conveyance in or 
upon which he has good cause to suspect that any game which has 
l)eon unlawfully obtained or any gun, net etc. is being carried (a). 


{m) Jh'own V. Turner (1863), 13 C\ B (n. p 
Cornwell V. SandfJ's (1862), 3 B. <Sr S. 200. 

V . .. . ... nir„ ^ 


a ) 485, Jjcr Erle, C.J., at p. 403 ; 


( 7 i) Brown v. Turner, si/pnr, per WnxiAMS, J., at p. 405; and see Eransv. 
Buiterill (1863), 3 B. & S. 787 ; Fuller v. Fcwhnul (1863), 27 J. P. 400. 

(o) Clarke v. Crowder (1860), L. B, 4 0. P. 038. 

(p) See p. 236, ante 

{(/) In the absence of good cause of suspicion the constable has no right to 
ficaich the alleged offender, and in such case the latter has a right to resist 
being searched. On an indictment for an iisBault upon a coustablo it was held 
that the prosecution must piove that the constable had reasonable ground 
suspicion {II. V. Idpencer (1863j, 3 F. & L*. 857) 

(r) Clarke v. Crowder, supra. It is insufficient if suspected persons a:o 
followed into a house and there are found in the house game or guns, nets etc. 

Although the offender must be found by the constable upon a highway 
etc., the actual search need not take place there. It was at one time suggested 
that this must bo so {Turner v. Morgan (1875), L E 10 0. P. 587) ; but it is 
evident that if such were the law an offender would only have to throwing 
^ame oi gun etc. over a hedge before he was stopped in order to ovado aiTost ; 
see Lloyd v. Lloyd (1885), 14 Q. B. D. 725. Actual search is not necessary 
where the presence of the incriminating thing is evident. Thus, where a con- 
stable saw a poacher with a gun on a public footpath pick up a labbit which 
was thrown to him by another and theio was no search made, the evidence of 
what was actually seen by the constable was held sufficient {Ilall v. hnox 
(1863), 4 B. & a 515; Ex parte Hurst (1863), 27 J. P. 824). Again, where an 
offender found upon a highway took to Right acioss some fields and dropped a 
bag containing rabbits which the constable had seen m his possession, this 
wa/< also held bufficient {Lloyd y. Lloyd, snyra^. 

(t) Poaching Prevention Act, 1862 (25 & 26 Vict. c. 114), s. .j. 

(a) 1 btd. : Stowe v. Marpram (1909), 101 L. T. 569. In the case of a earner 
who has not been seen to ho upon land other than the highway or to hare 
received game etc. from otheis, it is not easy to prove an offence. Thus, where 
a oa’-rier was stopped and his cart searched and game was found in the cMt 
which h.adbeon recently killed, and the carrier’s boots were wee aIthoi^h_ the 
road .was dry, vet it was held that while the game had probably been obtained 
unlawfully ty ‘him either bv poaching himself or receiving it from a poacher, 
' there w»s no sufficient proof of his having been on land unlawfully himself oi 
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493. On stopping and searching a suspected offender it is the duty 
of a constable to seize and detain any game or gun, net, or other 
online that may be found in his possossion (b). Ho cannot arrest the 
suspected i)erson himself, but must ai>ply to a justice of the p(3ace 
for a summons against liim (c) ; and the summons must be for 
an offence against the I^oacliing Pi*( 3 vention Act, 18f)ii(db and no 
other (c). The alleged offender is to l)o tried before t^\o justices of 
the peace, and upon conviction l)eforo them is liable to a penalty 
not exceeding £6 and to forfeit the game or gun, net and engine, 
found in his possession (/). 

Tlje penalties are to bn recovered as in the case of offences under 
the Game Act(//); no conviction or order or adjudication on appeal 
iherofrom may bo quashed for vani of form, and tliero is no power 
to remove the case to the High Court bj’’ cci tun ari (Ji). The defendant 
may appeal from the conviction to quarter sessions (/). 

AVhere game, guns, nets and engines are conliscaled the justices 
may direct them to ho sold or destroyed f//). 

The proceeds of the sale, together viih ilie amount of tlui poiialij’, 
are to be paid to the treasurer of the coiiiitv or liorougli where the 
conviction takes jdace (A). If the alleged ollbnder is not convicted, 
the game or other articles seized, ortho value Ihereoi, are to Ijo 
returned lo him (/). 


<jf having obtained it irom othen- who had [Jones \ Didcr (IH70), 2 ‘J 1j. T. 95 ; 
Lawley v. Mfrncks (1SS7), 51 J. V, 502) ; but see hfuire v. JIarjontyn (1009), 101 
L T. 500, and couiparo S}i(dile>vorth v. Grunye (1H07}, 31 J. P. 280, from 
which it would appear that had the hour (3 am.) when the carriiT wad found 
on the road not boon hia customary time, ho would liiive convicted 

(//•eh, pel' AVilles, J., at p. 281) ; com])ai’c Iix parte WJutdcy (1875b 39 J, P. 
70; /?. V. Gheshtre Justues (1870), 40 J. P. HS, ITiulcr a foiiuor btatuto it was 
hf'ld unnecobsary in a case whoie a earner liad game ■^ubl^^ fully in bis }»osaos- 
siou to fetate in the iufoimaliou that ho known was in hid cait {B v» Mars/t 
(182-4), 2 lb & (b 7l7) ; but under this statute it is ufco'-.-ai y thiit tli(» iiifonnation 
should charge the defendant cither with having eoino iiom laudw'lieio ho had 
been unlaw tully in iJuiNuit oi game or with being accobsory to othor poisons 
ISO otloiiding {Lxthfy \ Botham ^1S77), 41 J. P. 771) 

(?>) IVaclung rje\taitiou Act, 1802 (la & 20 Abet c 11 1), s 2. 

Jht<L The time within which lhi.s must be doiio is six months (Summary 
Jill jsJictioii Act, 1818 (11 A' 12 Ahct. c. 43\ b. 11). 

(./) 25 & 26 Ahct. c. 114. 

(/’) Thus, having stopped a earlier and found lu hi', rail a hamper of paitiidgo 
eggH, ho cannot bummun tho <arjioi or any pciKUj allci^X’d to ha\ o im ilcJ him 
to bloal the cggB loi unlaw lully taking the eggs funii land without tho owuiei’s 
permission (OamotAci, 1831 (1 & 2 AVill. 1,' c. 32), h. 21 ; tiioivc v. Bcndcad^ 
[J009J2K B. 415). 

(/) Poaching Prevention Act, 1862 (25 A 26 ATct. c. 114), fl. 2. 

[ff) Ihid.y &. 3 ; SCO p. 232, a /Jr. 

(h) Poaching Prevention Act, 1SG2 (25 & 20 ATct. c. 114), 6. 6. 

(0 i/v/., F. 6. 

(.7) s. 2 If the gamo is Fold the vendor is protected fiom tho consn- 

i]uenceb id scllmg without a hconco {ibnj . ; and bce note (ai), p. 256, and 
note (/(), p. 2t;i . })odj. 

Poaching I’levontion Act, 1862 (25 A 20 Vict. c. 114), s. 2. 

{1) I huh It has been hdd that whore goods are seized and llio dofondant 
‘ ouvicted but the cOTivKlmn i.-d subsequently quashed, tho value of tho goodb to 
by ndurned is tlieu* value at the time the conviction is quashed (AVeav; v. 
I" ' snpifo). Whore a s»‘izure of eggs which might properly have boon mado 
^md. r tlu' powers given by this Act is wiongly made with a view to a proseciitiuii 
nnofr lli»» Game Act, an action for detinue or tiovx*r is maintainable against 
Ine peib u who made tho seizuio (i6i*o?.). 
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494. When the property in game or the eg.qn of gamo has become Criminal. 
Dhriolute the game or eggs bocomo, like ot-lun- pro])erty, Lhe subject offences 

of larceny at common law (m). under 

Tliis applies to game when killetl or oUior\\i*^o leducecl into 
possession (a) ; also to eggs that have been collcded from the 
nest (o) and to young birds that are unable to ily (p). 

495. Game tliat is kept in captivity is further protected by statute. Steaiiug 
It is an ollenco to steal or to kill with the intent of stealing any such 

bird or beast, and the oll'ender is liable upon conviction btdore a court 
of summary jurisdiction to imprisonment witli or witlioiit hard labour 
for six montiis or to a line not exceeding £20 in additioi] to the value 
of the animal killed (ry). The puni.4i7nent for a second offence may 
be imprisonment for twelve months with haul l}ibonr(;). 

496. Any pcii'son found in possession of such bird or beast or the Unlawful 
plumage or skin thereof knowing^ it to Ixi stolen is to forfeit it on 
conviction by a court of summary jurisdiction, and in tho case of a 
second offence is liable to tlio same penalty as if lie liad liiinself 
committed tho larceny O'?). Tlu‘ stolon property may be restored to 

the owner l>y any justice (/). 

497. It an offence unlawfully and wilfully to kill or take hares Hnrusand 
and rab]>its in a warieii or on ground wljich is lawfully used as a rabints. 
place for keeping or breeding those animals, whether it is inclosed or 

not (a\ If committed by night the oiTence is a misdonieauonr (/>); 
jf by day, tho offender is liable uijon conviction ))ofore a court of 
sunlmary jurisdiction to a line not exceeding £5 (c). It is an oflenco, 
punishable as in the last-mentioned offence, to set or use a snare or 
engine for taking hares or rabluts in such a place at any time (d). 


(m) p. 212. atifv. • 

(«) n, V. Totrn/fji (JS71), L, Ib 1 0. C. lb abu soo p. 212, nnft\ aiul sec title 
(’uiMiNAL Law and PiiocEDirnE, Vol IX , p. 641. i oujpnro note [t}, p 2.16, a/tfe. 

(0) n. V. i^trule awl MiJhml, [lOOS] 1 K. IJ. 61, 0. C. 11. 

f p) li. V. i^hifUc (]iS6.s), L. ii 1 ( \ (’. i» ms. 

(7 ) Lhivouj" Act, 1861 l2-l 2.j Yict. c. 176), s. 21, 

(r) /lud. 

(s) find., 6. 22. 

(1) JlwL 

(a) ] bid., R. 17. To “ liiko ” ino.ins not to tiike away, but to ciitcli A poison 
found layiin- hiindri on a livo rabbit caught in a snare is an oReiulr*!- against this 
provision (i? v. Glover (1814), Kiiss. & Ky. 260, U. C. E.). AVliothcr or not a 
place comes within tlio tcnii “ wan*en or ground oh*, is a question of fact to 1)0 
(lociiled hy tho iu*-ticos {Utran y. Hojddnfion (1876), 10 J. P. 117); see also A. 
V. McfAiudilan (1010), 7o J. V. 8. When the justices find that it is not. limy 
may convict tliu ollciuler nmlor tho Night Poaching Act, 1828 (0 Geo. 4, c 60), 
if the offenco was committed by night {ihid.), or presumably under the kHvciq 
Act, 1861 (1 & 2 Will. 4, c 32), if it committed by day. Arick^-ard, whoro 
a few rabbits happen to be kept, is not within tho term {R. v. Oarratt (Ib.'Jf), 


6 0. & P. 360). 

(h) Larceny Act, 1861 (24&‘26Vict. c. 96), s. 17. The definition of “ night is 
the s.mie as that in tho Night Poaching Act, 1828 (9 Geo. 4, c. GO), s. 12, see note («)• 
]) 233, ante, namely, from tho time between the oxpiiatioii of tho first hour alter 
sunset and the beginning of tho last hour before sunrise ; see also title ilME. 

(c) l^irceny Acb 18C1 (24 & 25 Vict. c. 96), s, 17, Tho defimhon of day^ 
is the complement of the above definition of night, and is the same as that in 
tiie Game Act; see note (r), p. 228, ante. 

(d) Larceny Act, 1861 (21 & 2o Yict, c. 96), s. 17. 



Game. 


240 ' 


Part VI. — Gamekeepers. 


Sect. 1- 
Appoint- 
ment. 

Api»ointment, 


Sect. 1 . — Appomtment, 

498 . By ordinary employers gamekeepers are engaged in tlm 
same manner and on the same terms as to notice and the like as 
any other servants (e). 


In manora. 499 . In a manor, lordship, or royalty (/’) the loi'd(t/) thereof 
may by writing under his hand and seal (h) appoint one or more 
persons to act as gamekeej)er (i) to preserve or kill the game within 
its limits for his (the lord’s) use (A-), wdth authority to seize for his 
use dogs, nets, and other engines and instruments, used by 
unlicensed persons (0 within its limits for killing or taking game. 

Moreover, the lord may depute any person, who may or may 
not be the gamekeeper or be retained and paid for as the male 
servant of any other person, to be a gamekeeper for the manor, lord- 
ship, or royalty or for such division or district thereof as he may 
think lit, and may authorise him to kill game for the use of himself 
(the gamekeeper) or of any other person specified in the appoint- 
ment or deputation and to exercise all the powers of a gamclveepor 
of a manor (m). A gamekeeper so authorised to kill game for the 


(f) If the gamekeeper occupies a cottage as such he maybe required to leave 
the cottage at the timo he leaves his employer’s service without 1‘urtber notice 
{Bertie v. Beaumont (1812), 16 East, 33, White v. Bailey (1861), 10 0. B (n. b.) 
227). As to the general relations of master and servant, see title Master and 
Servant. 

(/) Or reputed manor, loidship, or royalty (Game Act, 1831 (1 & 2 Will. 4, 
c. 32), s. 13), but not a wapeiitako or hundred, the loid of which cannot 
“appoint” {AyUahai^ {Kail) y. Katimon (1778), 1 l-)oug. (k.h ) 28). A reputed 
manor etc is one in which for want aS. freeholders or copyliuldors the court has 
ceased to be held. As to what is necessary to prove its existence as a manor, see 
Jiuslnvorth v. Craven (182oj, M‘Clc. &■ Yo. 417 ; Steel v. FricJcett (1819), 2 Stark, 
463 ; Jhe d BnJe v. llcakui (1833), 6 Ad. & El. 493 ; Carnarvon {Earl) v. Villehont 
(1844), 13 M, & W. 313 ; Jh>€ d MoUsivoiih y. Slctman (1816), 9 Q. B. 298 ; and 
bee, gencr.Uly, tith‘ Cor Yii OLDS, .Vol. Till., p 4. 

{(f) Or, in the case of a manor, lordship, or royalty belonging to tlio Crown, 
the steward thereof (Game Act, 1831 (1 2 Will. c. 32), s. 13). Tho right of 

appointment is inseparable fiom tho loidship of the manor, so that it cannot be 
giuutcd to another {Calaaft y. (Jills (1792), 3 Term Hep. 19). Where the 
manor is part of a trust estate the trustee may aj)point a gamekeeper for the 
purpose of preserving the game in the interest of the estate, but not in his 
own interest {Webh v. Bhajtesbury {Earl), Shaftesbury {Earl) y. Arrotrsmitk 
(1802), 7 Yes. 480, 48S). 

(A) In the case of a body corporate, then under the seal of that body (Game 
Act, 1831 (1 2 AVill. 4, c. 32), s. 13). 

(*i ^be gamekeeper’s right is challenged it is sufficient for him to prove 
that the lord has a colonrablo title to the manor {Hunt v. Andrews (1820), 
3 B. & ^d. 311), but in tho absence or disproof of even a colourable title mere 
good faith on the part of the gamekeeper is insufficient to protect him {Ualcrajt 
V. Gibbs, aupra\ 

[k) Unless the contrary is proved it will be assumed that the game killed by 
tlie gamekeeper is for the use of the lord {Spurrier v. Vale (1809), 10 East, 

(^) See p, 245, post , 

Game Act, 1831 (1 Sc 2 WiUr 3, c. 32), s. 14. For a form of appointment, 
•ee En, cyclopaedia of Fonaa and Preceilents, Vol, 1,, p. 392, 
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use of any person other than the lord is not to be entered or paid 
for as the gamekeeper or male servant of the lord {n). 

500. In Wales an owner of land worth £500 a year which is not 
within the bounds of any manor, lordship, or royalty, or which, if 
within such bounds, has been enfranchised or alienated therefrom, 
is entitled to appoint one or more persons as gamekeepers to pursue 
and kill game on his lands (o). He may also with the permission 
in writing of any other owner of similar lands in Wales extend 
the authority of his gamekeeper to pursue or kill the game on those 
lands also (j)). 

601. Appointments and deputations of gamekeepers are not valid 
until registered with the clerk of the peace of tlie place wherein tlie 
manors, lordships, or royalties to which they relate are situated ((]), 
A 10^. stamp is required for each appointment or deputation (/ ). 

After registration the appointment or deputation continues in 
force until the date named therein for its expiration or until revoca- 
tion by dismissal or otherwise (s). 

Sect. 2. — Licences requirecL 

502. A gamekeeper, whether in a privileged place, such as a 
manor, or elsewhere, is the male servant of some employer, and as 
such the employer must obtain a licence for him (t). 

503. A gamekeeper who is required to kill game must either 
take out a game licence himself or his employer must take out one 
for him (a). 

In manors or royalties the lord who grants the gamekeeper his 
appointment or deputation may take out a licence for him (h). 


hi) Oamo Act, 1831 (1 & 2 Will. 3, c. 32), s. H. 

(o) I hid., B. 15. 

(7/) IbifL 

Ihid., a. IG; seo Juishwoith v. Craven (1825), M'Cle. & Yo. 417 ; V. 
Orcen (1837), 4 Bmg. (k. c.) 41. 

(/) Stump Act, 18S1 (54 & 55 Viet c 39), Sched. T. “There seems no reasun 
why the deputation or appointment of one gamekeeper by one lord to soveuil 
manors should requii-o more than one document or one stamp, butaf moie than 
rme gamekeeper is apjiointed by the same? document a separate stamp would be 
required for each '' (Warry’s Game Laws of England, Ist ed., 189G, p. 150). 

(fl) Game Act, 1831 (1 & 2 Will. 4, c. 32), s. 16. “ Otherwise includes the 

death of the grantor, after \^hich a new appointment or deputation must bo 
made by his successor. Where, however, a gamekeeper, after the death of the 
person appointing him, continued to bo employed by that person’s successoi 
employment of a watcher by him was considered sufficient authority to the 
watcher to arrest night poachers (7i\ v. Ftelding (1848), 2 Car. & Kir. 621). 

(t) Revenue Act, 1869 (32 & 33 Vict. c. 14), s. 18 ; see title Eeyexue. The 
licence is an annual licence expiring on 3 let December in each year, and the 
duty payable on it is 155. [ibid.). 

(a) Game Licences Act, 1860 (23 & 24 Vict. c. 90), s. 2. The term “game*' 
includes woodcock, snipe, quail, landrail, rabbits, and deer ; see p. 208, ante. 
Without a game licence he may assist his employer in killing game if hm 
Biuployer has a game licence {ihid.f s. 5, Exemption 3). As to game hcenceSf 
*ee pp, 240 et seq,, pc^st. 
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Sect. 2. Elsewhere the employer, who must, however, be a person having the 
Licences right to kill game on lands in England or Scotland, may do so (c). 

required^ Such a licence may be obtained by the lord or ciiiployer in the 
" same manner as he would ol)tain a game licence for himself (d). It 
is an annual licence expiring on tlie Hist Jul}" in each year, and 
the duty payable on it is Should the servant in respect of 

whom it w’as taken out leave tho service before tho 81st July next 
ensuing the licence is availaldo for his successor up to tliat date 
without payment of any further duty (./ )• 

This licence, however, is strictly local in its character, and it does 
not entitle tlie gameke('.per to kill game on any land on which his 
employer lias not a right to do so(//}. 

ganu\ 604 . A game licence does not eiial)le tho gamekeeper to sell 
game except on the account and with tlie written autliority of his 
employer (/O. In order to be able to sell game witliout these 
restrictions tlie gamekeeper must hold an annual licence to kill 
game, tlie duty payalde on whicli is i‘8 (0* 

Gun licence. 505 . A gamckccpor Avho, though not rorjuiu'd to kill game, is 
required to kill deer or rabbits in an inclosed place must obtain a 
gun licence (/:). 

A gun licence is not in any case transferable (/). 

A gamekeeper who has neither game licence nor gun liconco can 
assist his employer or any other person having lilio required 
licence {m), and can carry his gun for liim, ))ut lie nniy not use it 
Jiiiiiself nor allow^ a third party to do so (ii). 

fc) Qaino Liooiiocj^ Act, ISOO (2') X 21 A'lct. o. 00), s. 2. 

(r/.) As to tins, sco j>. 2*10, 

[f:) Game Licences Act, IHOO 24 A^ct. c 00), s. 7. 

{/) Ihi(Ly s. 8, on indor.soiuent l»y tlio issuing aiitliciitv ; or in the capo of a 
gaiiiekoepor on a manor if Ins doinifation or nppointiiK nt is ii'vokod 

if/) I htd, 8. 0. Elsowboio he can only assist his oiuplojci to kill gamo if hia 
emjdovcr has a game licence (ihaJ , s. o, Exmiplion .*>) If he kills or takes game, 
or uses s gun, dog, not, or olliei engine or instrument for that pui’pose else- 
whoic, ho IS liable to the same jienalty to which ho would have boon litihle had 
h(^ no liceiKO at all (Game Act, ISoi (1 & 2 AVill. 4, c. 82), e. 0), namely, £o, 
t(jgotlicr with tho costs of the conviction, and this is in addition to tho rovonuo 
penalty of £20 (Game im'onces Act, 1800 (2:J & 24 A^'ict. c. Ol*), s. 4) ; si ‘0 pp. 2*tG, 
ShoLiid he kill or take elsowhero not game, but woodcock, snipe, 
qiini], landrail, rahhit^^i, or deer, ho is liable to tho revenue penalty only. 

(//) See Game Act, 1881 (1 A: 2 AViJl. 4, c. ;32\ s. 17. “ Gamo’* includes only 

hai(*s, j'hca.sauts, paitiidges, grouse, heath or moor game, black game, anil 
bustards. lie does not require a licence to enable him to sell, r woodcock or 
ra obits. 

• (.) Game Liconco.s Act, 1800 (23 & 24 A^ict. c. 90), s. 13 ; see pp. 24G et seg.^post. 

[k) Gun Licence Act, 1870 {IVS & 31 A^ict. c. 67), s. 7 ; eoo pp. 251 et seg.y 
poHt y a game licence is not reipiircd (Game Licences Act, 18G0 (23 & 24 
V^ct. c. 90), s. 6, JilxceptioiiH 2 and 5). 

(0 Gun Licence Act, 1870 (33 & 34 Yiot c. 67), b. 5. 

(V/i) Except a gainokeepor acting under a deputation or ajipointinent (Game 
Licences Act, 1800 (23 & 24 Vict. c. 90), s. 5, Exeni]>tion 3). 

(a) Gam© Licences Act, 18G0 (23 & 24 V'ict. c. 90), s. 5,' Exemption 3 ; Gun 
Licenco Act, 1870 (33 & 34 Vict. c 67), s. 7 (3). lie need not pit>duce hia 
own bcenc© [Scarih v. Gardener (1831), 6 0. & V. 38 ; and see pp. 251, 

^02, pvBt)^ 
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Sect. 3. — Powers. 

^ 606 . A gameliccpor (o) who has a liceucc to kill game has the 
right to call upon any person ^Yhom he may iiml anywhere doing 
an act for which such a licence is required to produce his licence (j)) 
for the purpose of being read, and, if required, a copy Ijoing taken 
of it, but if a gamekeeper himself has no such licence his right to 
call upon any other person to produce one is coniiiied to sucJi per- 
sons as he may find doing an act for which a lu-t^nce is recjuij’ed 
upon the lands on which his emjdojw has the right to the -11010(7). 
Whether ho himself is licensed or not, if ho finds anyone tresj)a^s- 
ing upon such lands in the daytime in search or pursuit of game 
or woodcock, snqjo, (piail, landrail, or rabbits, he may reqnifo the 
tres2)asser forthwith to quit tlie land and also to stato’his Christian 
name, surname, and place of al)odo(/’). 

Should the trespasser refuse to state his rea^ name or id ace of 
abode, or should he give such a general dc'sci q^tion of ilie latter as to 
1)0 illusory for the puiqiose of discovery, or should ho wilfully continue 
or return upon the land, the ganiekee])or, or anyoiio acting h}^ his 
order or in his aid, may ajiprchend him and convey liim or cause him 
to be conve^’ed as soon as conveniently may be before a justice of the 
peace (s). If the oilendor cannot he brought before a justice within 
twelve hours from the time of his arrest lu^ must ))0 released, but he 
may be proceeded against subsequently by summons or waxiraiit (i/). 
If the gamekeeper finds live or more i>ersons so trespassing 


(0) At? to deorkrejicrs, see p. ‘iSa, post 

(p) Oaino Liconcoa Act, 1800 A: 21 Alot. c. 00), s. 10. As to what acts 
require a giiine liconoe, soo ]». 2H, anir, and j). 210, post, Jf the liceiioo is not 
produced on doinaiid tlio g!niick(-02)cr may call for the name and addiosa of 
such person ; a refusal to giro winch, or a rerusal to allow the lu'euco to bo road 
or copied, rontlors the olbuider liable to a penidty ul £20 (ihvL). 

(7) I hid. 

{}') Game Act, 1831 (1 & 2 AVilL *1, c. 32), s. 31. Ko (umiut, howexcr, inter- 
fere with persons hunting or cuiasiiig with hounds or greyhounds .ind being in 
fresh pursuit of any deer, hare, or fox ulicady staiLeJ u2)on uny other land nor 
with any person homljide claiming and exercising uny light oi lei'nited r/ght of 
free warren or free chase, nor any ganickooper lawiully apjiointcd within the 
limits oP any fico warren or fioo chase, nor with any loid or steward of the 
Giown of any manor, loid^liip, or loyalty, nor any gamekeoper lawiully 
appointed by such lord or slewunl witliiu the limits ui such manor, lordship, 
or royalty {ibid.y s. 33). As to appointment in the ctiso of manois etc!, beo]). 2f5, 
ppsi. The other servants of tbo omjdoyer have Iho same ])o\veis (Gaim^ Act. 
1831 (1 & 2 Will. 4, c. 32), 8. 31). Uaytimo oxt ends from the eommoncoment 
of the last hour before suiiriso to the close of the first hour after sunset {ibtd., 
B. 34) ; compare note (e), p. 228, note (f), P- and notes (6) and (<■), p. 239, 
ante. 

(ij Game Act, 1831 (1 & 2 Will. 4, c. 32), s. 31; and see p. 228, ante. It is 
doubtful whether a gamekeoper can airc4 a trespa'ssor who has refused to give 
hia naino and address upon icquost, but wlio has not previously boon re<iuiied 
to quit the laud. In li. v. Lomj (1836j, 7 C. & T. 314, it was liehl that ho 
could not, but in a rather more loceutcaso (/*\ v. Prtshicy (IS'lOk 3 Cox, C. G. 
oOo) the contrary w^as held ; see the considerations which mako this a])i)ear the 
more reasonable view ibid , at p OOT, note (a). 

(n) Game Act, 1831 (1 & 2 Will. 1, 0. 32), s. 31 : and seep. 232, Th*> reason 

foi his not being bi ought before the justice must bo tlioabsoiico of the latter or 
distance of the latter’s rosidonco or somo other reasonable cause (Game Act, X831 
(1 & 2 Will. 4, c. 32), s. 31). The mode ami time for proceeding.^ and penalties 
are the same as for other oflonces against this Act, As to these, see p. 232, ante. 
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Sect. X together, one or more of them being armed with a gun, and an j of 
Powers, them attempt by violence, intimidation, or menace to prevent his 
approach for the purpose of ordering them to quit or to state their 
names or places of abode, they are all liable to an additional penalty 
not exceeding £5 and costs (/>). 

Powers of 507 . A gamekeeper has the following powers of arrest at night, 

arrest, only on land of which his employer is either lord of the manor, 

owner, or occupier, or on which his emploj^’er has the right of free 
chase or free warren (c). 

If he or any of his assistants finds upon such land, whether open 
or inclosed, or upon the part of any public wood, highway, or path 
which at either side thereof adjoins such land, or at the opening, 
outlets, or gates from the land into any such public wood, highway, 
or path, any person unlaw'fully taking or destroying game or rabbits, 
he may seize and arrest him on the spot, or in case of pursuit in 
any place to which he may have escaped therefrom, and deliver him 
as soon as may be to a policeman, with a view to his being brought 
before tAvo justices of the peace 

A gamekeeper has the same right of arrest on the spot or after 
pursuit if he finds anyone either actually on or entering on sucli 
land with a gun, net, engine, or other instrument for the purpose 
of taking or destroying game (r). llabbits are not here comprised 
ill the term “ game,” but the gamekeeper or his assistants may 
arrest offenders actually on or entering on such land, whether witli 
or without nets, engines or other instruments, for the purpose of 
destroying game or rabbits, if the offenders are three or more in 
number and anyone of them is armed with an offensive weapon (/). 

Gamekeepers whose employers are neither owners nor occupiers, 
but merely have shooting rights, have no such right of arrest (g), 

(h) Q-ame Act, 1831 (1 & 2 Will 4, c, 32), s. 32 ; see p. 230, aiifc, 

(c) Niffht Poaching Aci-, 1S28*\0 Geo. 4, c. 09), 8. 2 ; Night Poaching Act, 
1844 (7 & 8 Vict. r. 29). Night extends from the close of the first hour after 
Biiiifeet to the beginning of the first hour before sunrise (Night Poaching Act. 
1828 (9 Goo. 4, c. 09), s. 12, and compare note (r), p. 228, note (i), p* 233, and 
note«< (Z)} and (c), p 239, ante). Any other servant of the employer has the same 
right fNight Poaching Act, 1828 (9 Geo. 4, c. 09), s. 2). A gamekeeper who is 
ap])ointed such by an agent, himself appointed by tne lord of a manor, has 
pufiicient authority from tho lord to anest night poachers {II. v. King (188 1), 
4R J. W 140b 

(d) Night Poaching Act, 1828 (9 Geo. 4, c. 69), s. 1 ; Night Poaching Act, 
bS 44 (7 & 8 Vict. c. 29). Note that “ game ” hero only includes thoso in tho strict 
definition thereof, namel 3 % hares, pheasants, partridges, grouse, heather or moor 
game, black game, and bustards (Night Poaching Act, 1828 (9 Geo. 4, c. 69), 
F. 1 3, and see p. 208, a?ite). The keeper must not wait on the highway for poachers 
to emerge thereon from the land of his employer where they have been poaching, 
although he may pursue them from the land'aud then arrest them anywhere {R. 

Meadham (1848), 2 (/ar. & Kir. 633). Notice that he intends to arrest the 
C'fl'euder is not recpiired, nor is a written authority from the employer (IL v. 
Peu/ne (1833), 1 Mood. U. U. 378 ; Ji. v. Price (1836), 7 i\ & P. 178). 

(c) Night Poaching Act, 1828 (9 Geo. 4, c. 69), ss. 1, 2. Snares and nets etc. 
aie ejnsdem generia {Allen v, Thmnp^on (1870), L. K. 5 Q. P. 336). 

(/) Night Poaching Act, 1828 (9 Geo. 4, c. 69), s. 9. Though no powers of 
arrest are exprossly mentioned in this section, they are to he imported, as 
file offence is merely an aggravation of that dealt with in ihid.^ s. 1 (7?. v. Ball 
(1832), 1 Mood. G. G. 330). As to w’ hat is an offensive weapon, jaee note ('/), 
|»I». 234, 236, ante. 

iq) li. V. Addia (1831), 6 G & P. 388; /?. v. Price (ISol), 6 Cox, 0. 0. 277; 
and see B, v. Wooa (1869) 1 P. * F. 470. ^ 
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Gamekeepers appointed by a lord or steward of a manor, and 
expressly authorised by him to do so, may seize for the use of the 
lord any dogs, nets, and other engines and instruments he finds 
being used within the limits of the manor for the purpose of taking 
or killing game by a person who has no licence to kill game (h). 
Except in the cases and within the limits so far dealt with (?), game- 
keepers have no special right of arrest, but they have the right 
in common with everyone else of arresting persons committing 
an indictable olfence at night anywhere (/c), or deer-sicaling (Z), 
or killing hares or rabbits in a w^arren (m), or stealing game 
or other birds or rabbits kept in captivity («) at any time of night 
or day. 

Gamekeepers are, in common with any other servants of the 
owner, entitled to arrest persons unlawfully and maliciously setting 
fire to crops, w’hether standing or cut, or to woods, or to any heath, 
gorse, furze, or fern (o). They may also inform against persons 


(/y) Gaine Act, ISiil (1 & 2 Will. 4, c. 32), p. 13. Ar to tLe persons who may 
“ ajipoint ” a gamokeeper, son p. 240, a7i{e. The dog, net etc. must ho in aclmil 
use (Wiuf/Jtt'Jd V. Stratford (17«52), 1 Wila. 313; Iiot/ei'S v. Ctuicr (nOHh 2 Wils. 
3S7 ; JL V. Gardner (1738), 2 8tra. 1008). The i)]uiise “ other engines” includes 
“snares” {Alhn v. Thompson (1S70), L. R. 5 U. B. 33G). It does not includo 
guns, which are ]miposely omitted [Daddlc v. JlicJdon (18G8), 17 Ti. T. 540), 
(.’oiripuie Game Act, 1831 (1 A 2 Will. 4, c. 32), e. 3, whore the word “ gun ” 
appears betweeu the words “ dog ” and “ net” ; compare also Larceny Act, 18G1 
(24 & 25 Vict. c. 96), s. 16. As to seizing of guns by a constable under the 
i’oachiiig Prevention Act, J8G2 (25 & 26 Vict. c. 114), see p. 238, ante; compare 
Piotheioe v. Mathews (1833), 5 C. A P 581. The ai tides seized may bo kept, 
and if a dog la seized ho may peiliaps be killed {Kimjsnoitk v. Bretton (1814), 
5 Taunt, 116, and see Boy v. Beaufort {Duke) (1741), 2 Atk. 190); but this 
measure should not he resoiied to unless it is necessary for the preservation 
oi game then being pursued ( I>r<; v. Cawdor {Lord) (1809), 11 East, 568), The 
dog of the keeper of a ueighbouiing manor cannot be seized {Rogers v. 
Carter^ sujn-a). These powers given to gamekeepers on a manor must be 
exeicised, if not by themselves, by someone acting immediately on a particular 
order {Bird v. J>ale (1817), 7 Taunt, 560). “Game” includes only that in the 
detiiiitiou, not those other birds etc. to kill which a licence is requu'ed; 
see p. 208, ant'’. 

(0 Seep. 241,a?j^<’. Oulsido the limits of their employei’s p^roiind game- 
keepers may only arrest wuth the authority of the owner or gamekeeper of the 
land whereon the offender is found, unless they have pursued the offender from 
Iheir employer’s ground {R. v, Davis (1837), 7 0. & V. 785). 

(A) Prevention of Offences Act, 1851 (14 & 15 Vict. c. 19), a. 11. Night 
poaching by one person alone, if twice pieviously convided, is such an offence 
(Night Poaching Act, 1828 (9 Geo. 4, c. 69), s. 1). So, too, is nightpoaohing by 
three or more persons, whether any of them has previously been convicted or not, 
if one or more of them is or are aimed with an offensive weapon {ibid., s. 9, and 
see p. 234, ante). The definition of night in the Pievention of Offences Act, 
1851 (14 & 15 Vict. c. 19), is from 9 p.m. to 6 a.m., which is a different definition 
from that in the Night Poaching Act, 1828 (9 Geo. 4, c. 69 ; compare note (rj, 
]>. 244 , ante) ; but this difference does not prevent the application of the former 
Act to night poaching {R. v. Sandersori (1859), 1 E. & F. 598). 

(/) Larceny Act, 1861 (24 & 25 Vict. c. 96), ss. 12, 13, 103; and see p. 2(32, 
iwst. 

(w) Larceny Act, 1861 (24 & 25 Vict. c. 96), ss. 17, 103; see p. 215, 
on/f*. 

(n) Larceny Act, 1861 (24 & 25 Vict. c. 96), ss. 21. 103. 

(o) Malicious Damage Act, 1861 (24 & 25 Vict. c. 97), ss. 16, 61. It seems 
that the gamekeeper employed by a shooting tenant may bo justified even in 
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la.yuig down poisoned meat or grain, whether on their employer’s 
ground o?: elsewhere (p). 


Part VII.— Licences. 

Skct. 1 . — ilaine Licences, 

608. The posHossioii of a game licontio is vequiroJ before the 
right to kill or take game can be exercised, wdiether by shooting or 
in any other manner. ‘While ])OSseHsion of a licence is required by 
the iirovisions of the Game Act(f/), the liceiice itself is granted, not 
under that Act, but under the Game Licences Act, IHtiO (r). The 
authority which grants the licence is tlui county council, in whom 
is vested the rig] it of administering Dio duties levied imdor Die 
latter Act(.v). The killing or taking of game by a person who has 
no licence is an offonco under liolh tliese Acts(/). Troceedings 
for iho one offence nro not exclusive of proceedings for the other, 
and the jicnalties are cimnilalivo 

Under the Game Act the offence consists in killing or taking any 
game or using any dog, gun, net, or other engine for the piiriios'e 
of searching for or killing or taking game without a licence {b), and 
is punisbablo upon conviction before two justii'GS of the peace by a 
fine not exceeding £5 and costs (c). The information may be laid 
by anyone (r/), but. must bo laid within three months of the com- 
mission of the offence (c ) ; and it may be received, and the summons 
may be issued, by one justice (/’). 


burning stiqia <>f iionthoi, w'llb i\ view of iiiie-liiig tlio pr.'igifftg of a firo already 
buiniiig, il tbits can I'o gbowii to b(‘ ikun ^sai y tor Ibo pr('>orv{iiion of gaino f)ii 
tbc part of the ])rop(atv not yot burned v. [1010] 1 1C. Jb 10s ; 

and conij)iUO S. (I (1011), Tif/lc% l^tb Janiiau ). 

{]i) PoLsoiied Gnmi Proliibilnui A- 1, ISOa (i>(: tV: \\ct, c. ll.‘^\ ec 5; Poisoned 
Ple&h Prohibition A(t, JsOl f-T tv liS Abet v. 11,'/'' t-. 4. 

(</) CJ^ie Act. ].s:;i (1 A ‘j'Will 0 . OL'l 

(?■) ^ 24 Vict (■ 00. 

{s) Finance Act, lOOS (s lohv 7, c. 10). s 0 ; Order in Oouiudl. 10th October 
lOOS (Stulutory llulew and OuL-ib’. p. -ITO} The aiitlmritv m a Louuty borouoli 
L the (‘ouiicil of tin* n.anly l.urnneh (tho / , ail ' ‘ 

(0 Gume Act, (1 f \\jli; l/c. ;iL>), s (tame LironccH Act, ItiUO 
(2o & 24 Vicfc. f. 00), « 4. 

(a) GaiiJO Act, isbl (1 2 AVill. 4, c. 32). h 

(?>) ILirf q\) kill and take and to n.-o a dog. gun etc. are separate offoncos, 
but an oltcndcr wh(> kills ganio with a gun cannot bo convicted of inoro 


Jl i. iV 4 1 uj. JJMUtJ 

ir’.M ,? snine „.'casinn (omparo l.axtony. Jefferies 

1 oj.ij. ,jv' J. j . dlK), and it seems that the kilbng of game with a gun moro 
Ifian once on 1 no same dfiy (loos not amount to moro lhan one offence (Il ^ 
7.c«'s (1,11), 10 L'ej). 26; It. v. (1707), 7 Tom Hep. I52\ 

i>r.' IT i-.-t.f ,r i-;n! . .ii* ' ' t . ■' 


han once on thu same 

(b,fa7*r, if a difku^^^^^ nic^ans of killing or taking were employed or the ganm 
killed in ailloront pLu’t*-! 

M Gamo Act, is:;] (] X l> AVill 4, c. ;J2\ s. 2‘b 

/ (^0 H Ad. X' PL 15o ; Mnrdai v. JWlvr (ISGO), 7 0. ?>. 

(K. s.)(>4j. ^ 

fc) Game Act, 1S31 1 1 & 2 AVill *j, c. 32) b 41 

(/•) Summarj^ Jiiris.imtion Ad, IRIH (11 & 12 Vict. c. 43), s. •«. As to 
pi' *odure beloie Jll^hc* r, sre Macustiiatks. 
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Under the Game Licences Act, 1860(//), the offence consists in Sect. i. 
taking, jvilling, or pnrsuing the birds and aniniais j)rotectcd by the Game 
Act, or in aiding or assisting tlioreat in any nmnnor })y any means IiicenceSi 
whatever, or in using for tlie purpose any dog, gun, md., or other 
engine without a licence, and is punisha])le ii]u.ni conviction by a 
court of summary jurisdiction by a line of The information 

must be laid witliin six months of the commission cf the olfence (h ) ; 
and it must be in the name of an officer of the countv council (?) 
or of the Atlorney-Goiieral. The ju-oceedings can l)(/l)c;;un only 
l)y order of the council of the county in which the olfenco is coni- 
mitted (A). In default of payment in either case the oifendor may 
be imprisoned (/). 

509 . The birds and animals wTiich are protected )jy the provi- Extent of 
sion of the (3ame Act requiring possession of a licence are those 
enumerated in the definition of game in that Act (?/?), Init the Game 
Idcenccs Act, 18G0 (??), wdiich the licence is issued under, extends the 
protection to woodcock, snipe, quail or landi'ail, rabbits, and deer. 

The effect of the t^vo enactments is tlierefoi’o to make it a K/RTtr.f 
punishable ofi’enco to take or kill or iittom])t(/>j to take or kill any Ojimo Acts, 
of these birds or animals cither with or without a dog, gun, net, oV 
other engine ; but wTiile the penalties sanctioned l)y either or both of 
those Acts may be enforced against an offender in the ease of “game,'* 
only those contained in the Game Licences Act, ISGO (/>), can he 
enforced against an offender in the case of the otlier birds and animals 
mentioned. The Game Licence's Act, 18(10 (;>), requires a licence to 
ho taken out l)y any person aiding or assisting in any manner in 
tlie taking, killing, or ])ursuing by any moans w'hatcver of the birds 


(//) Oanic ncoH Aol., 1800 (2.'> 124 Vh t (\ 00), h 4. To (.»kc, kill and 

jnir.'^iio oo)n^litul.i‘ir) one oll<*nco {/ja.dohy. th[}\n{3 (1800), 08 J. Ik 818); sc 0 
iioto (0)- 1> “4(>, aulc. * 

[h) TJie Siinniiurv Juiisdicii'in Act, 1S79 (42 & 48 Yict. c 49), s 03, apjdicB 
the gt'iicnil rules in casca coming’ un'lcr the Siiinmnry Jurisdiction Acts to 
oxciso ])rococdini:s (Sinniiuiry JxiiMk’djcfion A(4., ISIS (11 & J2 Yict. c. 43), s. 3) 
(/) Tlio iiowors and duties foinuuly helougiiii,^ h) uJIicei’s of tho inland 
Rovoimo aio now vo>ted in Hiich ollicerri of tlio county connoil as the lutfcrniay 
hoo fit to delegato lliein to (Older in Council, 19th Otober, 1908 (Statutoiy 
Knles and Orders, ]>. 470\ art. ix.). 

(;.) Inland lIcM nuc ffcgululion Act, 1890 (r,3 & M Yict, c. 21), s. 21 (1). Tlie 
olliciald ol the county council are subject to the same liabilities as jyene officeis 
of Inland PevoiiUG (Order in ('ouiicil, I dh October, 19^8, supra). The autho- 
rity to couinicncu tho proceedings nood not ])0 proved in evidence ivliore it la 
already stated in tho information [Djicr v. TuUei/, [1894] 2 Q. B* 7t)l ; 
Jl(mjr('ar(3 v. JhUiajn (1898), 58 J. V. 055). 

(Z) Suinnuiry Juiisdiction Act, 1879 (42 & 43 Yict. c. 49), s. 5. 

(?70 Game Act, 1831 (1 & 2 Will. 4, c. 32), e. 2 , see p. 208, aufr. 

(?i) Game Licences Act, 18G0 (23 & 24 Yict. c. 90), s. 4. In fact, lioweyor,* 
tho number of persons requiring a licenco to shoot ia)>bit8 ls gieatly i educed 
owing to s. 5 , Exccptii'ii 2, ihuL ; see p. 248, 

(o) To walk abiait wutli a dog or gun on land where there is game, or to point 
a gun at game, is ovidonco of coninussion of an offence (i2. v. Davits (1795), 
() Term hep 177; IJMcn v. llfuiti (1819), 1 Chit. 607); compare Assessed 
Tax Ap}hal Cases, 2189, 2292, 2505— 2507, 2523, 2561). 'Whore several persons, 
all of whom have no liccuco to kill game, fire at the same bird, all coiiimit an 
offence, although it is impossible to identify the person who killed tho bird 
{ffunter v. Cla7'k (1902), 66 J. Ik 217). 

(p) 23 & 24 Yict. c. 00* 
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Game. 


Sbot, I. 01* animals mentioned in that Act (</), unless he is doing so in the 

Game company or presence and for the use of a duly licensed person, who 

Licences, is by virtue of such licence then and there using his own dog, gun, 

■ net, or other engine for the taking or killing of such birds and 

animals and who is not acting therein by virtue of any deputation 
or appointment (r). 


Exemptions: 510. Members of the Eoyal Family (s) and gamekeepers 

(i.) Absolute, appointed on behalf of the Crown hy the Commissioners of His 
Majesty’s Woods, Forests, and Land Eevenues, and under the 
authority of any Act of J^arliament relating to the land revenues 
of the Crown (/), do not require a game licence in any case. 

(ii.) Limited. The following persons do not require a game licence for the 
limited purpose specified in each case: — (1) Persons authorised 
under the Hares Act to kill hares upon land to which such authority 
extends (?0 ; (2) the occupier and persons duly authorised by him 
for the puipose^of killing ground game on the land in his occupa- 
tion (a) ; (8) the proprietor of any warren or of any inclosed ground 
whatever, or the tenant of lands or persons directed or permitted 
by him to take and destroy rabbits thereon (h) ; (4) the owmer or 
occupier of inclosed lands and persons directed or permitted by him 
to take and kill deer thereon (c) ; (5) persons taking woodcock and 


Game Licences Act, 1860 (23 & 24 Vict. c. 90), fl. 4. 

(r) Ihid , 8. 5, Exemption J5. The effect of this is to exempt beaters and 
other assistants from the necessity of being licon-;od. But such unlicensed 
beaters etc. must not assist a gamekeeper who holds his position by deputation 
or appointment. Moi cover, they apparently must not use or lend the use ot 
any dog of their own, oven to a licensed person wlu) is by virtue of his liconco 
then and there taking and killing game etc. ISimilaily, a loader may carry his 
employer’s gun and Uius aid in killing game etc., but he must not carry a gun 
of his own, and he must not fire cither his own or his employer’s gun ; compare 
J^Jc parte Sylvester (1829), 9 B & 0. 61, and see pp 241, 242, ante. 

(tf) Game Licences Act, 1S60 (23 A 24 Yk t. c. 90), s. o, Exemption 1. 

(/) 1 hid.y Exemption 2. 

(h) 7 Exemption 4 ; Hares Act, 1S4S (11 & 12 Yict. c. 29), s. 1. The 
persons authoiised aio any j^ersoii in actual occiq^ation of any inclosed lauds, 
or any owner thereof who has the right of killing game theioou, or any jjerson 
directed or authorised by him m writing m accordance with the terms of the 
Act. Such owner or occupier must not, however, give authority to more than 
one person in regard to hi.s land in any one parish. The auihorit}’, or a ropy of 
it, must be delivered to the clerk of the petty sessions, who is to register it, and 
who must receive notice it it is revoked ; unless revoked it remains good until 
tne Jst Eebruary in the year following that in which it is granted [ihid., s. 2). 
(a) Giuuud Game Act, 1880 (43 & 44 Viet. c. 47), s. 4. 

(A) Game Licences Act, 18f)0 (23 A 24 Vict. c. 90), s. 5, Exception 2. This 
does not apply to Ireland. A warren, unlike a forest or chase, is an incorporeal 
hereditament, and the rights over it may be held by one who is not the actual 
owner of the soil. A shooting tenant who has rented the warren may there- 
lore claim to be entitled by this provision to shoot without a licence ; compai e 
Assessed 7 ’ujc Appeal (\ises, 257 ; Beauchamp (LJarl) v. Winn (1873), L. B. 
6 H. L.^223. It is perhaps doubtful whether “ the persons directed or permitted 
by him ” means persons directed or permitted (1) either by the proprietor etc., 
or the tenant of lands, or (2) by the tenant of lands only ; but tne probability 
is that persons directed or permitted hy the tenant of lands only is correct, as the 
phrase ib in close conjunction with the tenant of lands etc. 

(0 Game Licences Act, 1860 (23 & 24 Vict. c. 90), s. 5, Exception 5. Here 
the persona directed or permitted to take and kill are those directed or permitted 
b' the owner or occupier, to whichever of the two the right to take or kill the 
deer on the incloeed land may belong. 
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snipe with net and springes {d), or pursuing and killing hares, whether i. 

hy coursing with greyhounds or by hunting with beagles or other Game 
hounds (r), or pursuing and killing deer by hunting with hounds (/). Licences. 

611. The form of the licence is to be such as the Commissioners Form of 
of Inland Eevenue have hitherto j)rovided, with such adaptations 

as are necessary owing to the county council having become the 
licensing authority (^). It must denote the amount of duty charged 
thereon (//), and must contain the proper Christian name and sur- 
name and place of residence of the person to whom it is granted, 
and must be dated on tlie day on which it is actually issued h). 

Licences are to he granted, signed, and issued by such officers of Granting o! 
the Post Office as are authorised by the Postmaster-General at the licences, 
offices at which the county council shall provide for the issue of 
licences (A). 

612. A game licence is in force on the day of issue and from the duration of 
time of issue (/), so that an olTence committed on the day of issue licence, 
but before the time of issue is not condoned by the issue of the 

licence on that day (/«)• 

A game licence continues in force until Uio close of the day on 
which it is staled to expire (//). Puiing the time that it is in force 
it is iivailalde in any part of the United Kingdom (o). 

The licence wull bo forfeited if the holder is convicted of trespass- 
ing in the daytime upon lands in search of game in England or 
Scotland (p). 

613. If any person is discovered doing any act whatever in Production 
Great Britain for wdiich a licence to kill game is required by the licence. 


(r?) Giirae Licences Act, ISOO (2S & 24 Yiet. c. 90), b. 5, Exception 1. 

(r) IhuL, Exception 3. 

(/’) / Exception 4. , 

(r/) Order in Coniiuil, KdhOctoLor, 19()S ^?H,iitulory Eules and Ordeis, p. 4 /0), 
art', li. This foim will coniinuo until tlio Treasury proscribe any alteration. 

( ’opies will continue to be printed or provided by tho Commis.sionors of Inland 

Kcvomio (/&/<i.). _ , « 1 - 

(A) The rates at which duty is charged for the issue of a licence are • — a 

licence issued before the 1st November and to expire on tho 31st Juty in the 
^eai following, £3 ; foi a licence issued before the 31st (_)<-tober and to expiio on 
Iho 31st October in the same your, £2; for a licence issued on or after tho 
1st November, and to expiie on the 3lBt July in tho yeai following, £2 (Game 
Tdceiices Act, 1860 (23 & 24 Yict. c. 90), s. 16, ns amendod by the^Oustoms and 
Inland Revenue Act, 1883 (46 & 47 Yicl. c. 10), ss. 4, 6) ; for a licence for a 
cniitiuuous period of fourteen days, to be specified on the licence, £1 (Customs 
and Inland Kovenue Act, 1883 (46 & 47 7ict. c. 10), s. 0). As to gamekeepers* 

licences, see pp. 241 * /a • v 

(/) Game Licences Act, ISCO (23 & 21 Yict. c 90), s. 16 ; and see noie {r) wfra. 
\k) Order in C^oiincih supra t art. iv. Tho county councils are to provide for tho 
of local taxation licences so as to enable persons to obtain them near thew 
iv^'idences (Local Government Act, 1888 (51 & 52 \ict. c. 41), s 20 (5) (a) ). 

(n Game Licences Act, 18G0 (23 & 24 Vict. c. 90), s. 16. The time at which 
the licence is issued is now slated on the face of the licence. 
ii 7 ]i CampheU v. Sirajigeways (1877), 3 P. L lOo. 

Cn) Game Licences Act, I860 (23 & 24 Viot. c. 90), B. 16. orntiteil 

(o) lh<l B 18 This provision does not, however, apply to licences granted 

ts ySro%, .. .. , 0... ^U831 

M & 2”wil 4 c. 32), 8. 30. The corresponding Scottish Act is the Game 
(Scotland) Act, 1832 (2 & 3 Will. 4. c. 68). 
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Seot. 1. 
Game 
Licences. 


Who way 
demand 
production 
of licence. 


Game Licences Act, 1860 ( 5 ), called upon by any of iho 

liersons mentioned below to iirudiico liis licence. Should he fail to 
produce his licence, the person calling upon him to do so may next 
require him forthwith to declare his Christian namo and surname, 
and place of residence, and the place at which ho took out his 
licence (r). Any peisoii who when so called n])on refuses to 
produce his licence or to give the information required above, or 
who produces a false or fictitious licence, or who rerusos to jiermit 
any licence which lie produces to ho read, or a copy thereof or any 
part thereof to ho taken, is to be fined (.s). 

The persons by whom the demand for the produidion of the licenco 
and for sucdi information may lie made arc any oilieer of the council 
of the county wlu'ro such person then is, or any pe,rsoii who has duly 
taken out a proper licence to kill game, or any lord or gamekeeper 
of the manor, royalty, or lands whore tlic person on vhom the 
demand is made is discovered committing an act which requires 
a licence, or the owner, landlord, less^a*, or occupier of such 
lands (/). The demand must bo made eitlior upon the lands where 
tlie person on whom tlio demand is made was discovi'red or so 
soon after he has loft such lands that the vholo incident forms 
part of the same transaction (u). 


Licence 514 . Thc clerk to the council of each county is reifuired to 

leeibier. keep a register of the names and residences ol the sev(,‘ral j^ersons 
to or for whom licences to kill game liave lieon granted in tliat 
count}^ distinguishing Uie persons acting under any deputation, 
appointment, or authority fi’om othei*s, and the manors, royalties, 
or lands for which deputations, appointments or authorities have 
been granted, and also distinguishing the rate of duty paid for 
Buch licences (h). 


(tj) Gamo Licences Act, ISCO (2J1 Sc L’*! Viet- c. 90), s. 10. 

[r) Ibid. 

(d) Ibid. No otloiu ’0 is comiiiilf' d if tlin called iijxaj refuses to 

pioilucc his liccnco lait docs not fiiitlier refiiMo to gi\o his luimo ete. [Midion v. 
Jlvgers (1S02), 4 Esp 21o). If tlic person lefusos to gi\o his iniiuo the ofi'enco 
is coinplelo, even il tlio further (luestion as to Iho ])hu ‘0 at wliieli Iho liconco 
was taken out is not asked v. (Jardnitj 6 C. Sc E. ;js\ 

{t) Game Licences Act, 18(K) (‘J.'J Sc 24 Yu't. e 90), s. 10. As to utlleors of tlio 
county council, sco iiofo (/), p. 247, (iide A slh'()tini> ti-iiant who it? not in occupa- 
tion of tho land is not entitled to niako the demand unless hn himself Indds a 
licence A gameke(*])er, exce})t ujioii a manor etc., is in the same ])eMlion 

[ibid.). A duly licaaibcd poison who inukcs tho demand is not c'llh'd u]iou 
niul^elf to produce lus licenco [Hcarih v. (/ardLivVy supra). If tho ])Cisou 
diRco\crod is found not toha\o taken out q licence, luoceodmgs can bn taken 
«nly by an excise oiliccr (seo p. 247, auic), unless he has also committed aii 
(^ffonco against the Chime Act, in w'hicb ea&o proceedings may be instituted for 
that olfonco (but nut for tlio neglect to take out a licence) by anyone ; seo 
p. 246, anlr. 

(a) Scarth v (daidenvr^ supra. 

\b) Gamo Licenr ('s Act, 18G0 (26 & 24 Yict. c. 00\ s. 12; Ordui in Council, 
19tli October, 1908 (Statutory Eulos and Orders, p. 470), ait. iv. This juovi-ion 
authorieos publication m tho newspapers, but this niethud of publication has 
t alien out of use. In practice tho lists aro published in the post ofTice# or on the 
dours of the churches of tho places wheio the licences aro issued. A list will 
also be supplied to a ay iierson requiring it by the local supervisor of excise. 
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PoHS(3Sfc!ion of a game licence exemptiS the holder from the necessity 
of taking out a gun licence to enable him to (nrry a gun (c). Game 

Any j)erson against whom proceedings are brought for doing Licences, 
an act for which a game licence is required without having taken Proce^gs 
out such a licence, and who in the course of such la’oceedings is under Gun 
proved to have used or carried a gun without having in force a ^Licence Act. 
proper licence under the Gun Licence Act, 1870 (d), j\ not entitled to 
be wholly acquitted if the cliarge relating to the game licence fails, 
hut may l)o convicted hy the court l)(‘foro which ho is charged of 
the oftViicG disclosed in relation to tliegiin licence (<0. 

SircT. 2. — (ruji Licences, 

515. A gnn licenco is require d in tlio case of every pf‘i*son who Porsona 
uses or carries a gun(y}, elsowdieie tlian in a dweliing-houso or 
the curtilage thereof f/y) and who is not specially oxcc'pLed by 
statute (It). 

The exceptions includo (t) (1) holders of a game licence actually in Exceptions, 
force ( j) ; C.2) persons carrying a gun which belongs to the holdei- of a 
game licence or a gun licence actually in force ly th(>, order of and 
for the use of such licence-holder onl 3 "(A) ; (3) the occupier of any 
land using or carrying a gun ibr the ]airposc only of scaring birds 
or of killing vei’inin on such lands, or any persons using or carrying 
a gun for such a purpose liy the order of such an occupier, w'ho 


(f) Guii Lioenco A< t, 1870 (80 Sc 0-1 Viet. e. ,">7), s. 7 (2). 

(<0 00 & 0‘1 Viet. (,. 7)7. 

(G liovcinic, Juiciidly tSecIeties, nnd X.-ilioiud ])«*l>t Act, 1882 (*10 iV: *10 Viet, 
c. 72\ s. 0. 

(y ) 'J’liL‘lciiii^‘gi'ii^’iiu‘lii(l<‘saiircai3Uofaiiyd^K'ri|)liou,5a\<liiii airiimi fa* uny 
(itlior kind «»f gun fioja wlin h Miivhlint, Luilt'l, orotLer van he 

(Gun Jjii'oneo Act, ls70 (00 A OJ Vie*, e. s 2). M\en u toy pocket 
iuis been held to Le mcliidcd in lids deliintiori {CiUbjilnll v. I/fnHiif (lS7t>), *10 
J. P. Tot)). AVlioro a gun is eamcl iii parts by two or inoro poisons in coni- 
]iany, oiuli ])OiS()n i,s lialdo f(jr “(■.•iruiig a gun” if ho lias no licoiico (Gun 
Jjiefiice A<t, 1870 (00 it Oi \'i( t. e. 7)7), s. 8). Tlin \\t)rds “in eoniiiany ” nro 
o‘'M‘ntKd if, for in.stiiiico, the haiitds were raiiiod I)y some oiio iinnocouip.'inied 
hy aimtlior cjiiiying llio stock, they eoiild n<»t Ix' n^ed as a g -ii, and so would 
not eoTuo witliiu tlie provision. 

(A Gun Ia<-ciirc Act, l87o (00 it 01 Viet. c. 07), s. 7. Tlie, term “ tnitihigo’* 
is not defined. An oicliard at the hack of a dwolling-hoiir-o and seiiaratixl fiom 
it by a gin den Inns l.eeii Indd not to hi^ yilhin the cuitilago {As(jnith v. (in [jin 
(1881), ‘IS ,] 1\ 721 ; sen also JuJunl lurnnie (Jomviii^suimrs v. ( i oodfdloio 
47) J. P. 7i8S) It would appear that to he within tlio sanio fmiro as a dwolling- 
house would hriiig a plaeo wdthiii the curtilage; see an aitielo (2Sth Apiil, 
(1880), 47 P. 2o, whoio tlio Rubjeet is treated at length. 

(7i) Gun Licence Act, 1870 (00 & 04 A^ct. c. 57), r. 

(?) Other persons excepted are persons in the seiaice of llio Crown when 
engaged on target pradici), gunsmiths etc. in the exercise of tludr calling, an?l 
eoiniuon canieis; poo titles Revenue; Royat. Forces; and soo note (/>), 
p. 250, yiost. 

(/) Gun Liocuco Act, 1870 (00 & 01 Viet. c. 67), s. 7 (2) ; and see p. 216,^u?«e. 

(k) [hid., 8. 7 (0). Such persons, however, lu order to bo exco])tecl, must 
comply with tho request of anyollicerof Inland Revenue or coiistahulary, or any 
eonstuble, oivnor, or occupier of the lands on which the guu la earned, to give 
tlioir own true name and address, and also the true namo and address of their 
employer.* Jjofanlt in complying would render the gun-carnor liable to a 
penalty, both for non-possossidi of a licenco and for refusing the information 
he is required to give, see pp 252, 253 , posU 
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without 
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Production 
of licence. 


ia also the holder of a game licence or gun licence actually in 
force (1). 

The onus of proof that he is within the exception lies upon tlie 
person charged in the event of proceedings being taken (m). 

516 . A gun licence is an annual licence (n). At whatever dale 
it is taken out it expires on the 31st July next ensuing (o). 

The form of the licence and the mode of issuing it follows the 
same rule as that affecting game licences (p). The licence must 
contain the Christian name and surname and place of residence 
of the person to whom it is granted, and must be da^ed on the day 
of issue (q). It is forfeited if the holder ia convicted of the offence 
of trespassing in the da 3 'time in search of game(r). 

The possession of a gun licence does not entitle the holder to use, 
carry, or have in his custody or possession any firearm in any jiart 
of the United Kingdom where the use or possession of firearms may 
be forbidden by Act of Parliament or permitted only on obtaining 
a si^ecial licence from an authority empowered to grant one (s). 

The offence of using or carrying a gun elsewhere than in a 
dwelling-house or the curtilage tliereof without a licence is 
punishable liy a line of £10{/). Proceedings for the recovery of 
such a fine must be in the name of an officer of the council of the 
county where the offence was committed, and can only be begun by 
order of the county’’ council (u). 

617 . Any officer of the county council, or any officer of con- 
stabulaiy or any constable, may demand from any person he sees 

(/) Gun Lioenoo Act, 18T0 (83 & 34 Yiot. c. 57), b. 7 (4). An ocinqiiftr oxoicib- 
ing his rights under the ('Jround Game Act, 1880 (43 & 44 Viet. c. 47), is not 
exempted from the duty ot having a gnn licence {ilud., s. 4 ; and see p. 221, 
ante). The term “vermin’’ is uiidehiied by statute. That rabbits are not 
included in it may perhaps bo iiiiVried from the provision of the Gi ound Game 
Act, 1880 (43 & 44 \ict. c. 47), s. 4. The Scotti.sh couit.s have decided that they 
are not included (Lord Adrumte v. (1898), 02 J. 199). The idea of 

noxiousness i.s the doiniimnt idea implied in the word “ vermin ” oxtiugnishiiig 

the thought of any small value which such animals may possess by reason of 
Ibeir skins or otheiwise, and most vermin have, roughly speaking, no value at 
all {ibid , jter the Lord I’lncsiDENT, at p. 783) ; and comi)aic Ilannam v. Movh’tt 
(1824), 2 13, & G. 934, where looks were held to be a 8pecie.s of birds /me 

7iafarcR, destructive in their hahits, not known as an article of food, and 

unprotected by any Act of I^ailiament. 

(?/i) Gun Licence Act, 1870 (33 & 34 Vict. c. 57), s. 7. 

(?/) fhid., s. 3. The amount to be paid for it at any date is lOa. (lih/). 

(<0 Oustoms and Inland Ee venue Act, 1883 (4G & 47 Yict. c. 10), s. 6. 

{jt) See p 249, ante. 

\q) Customs and Inland Eevenue Act, 1883 (46 & 47 A^iot. c. 10), s. 6. It is 
in force from the actual time of issue on that date. Obtaining a licence later 
hi the course of a da^’^ on which an act has been done for which a licence was 
required does not condone the omission ; see p. 249, ante. 

[r) Gun Licence Act, 1870 (33 & 34 Vict. c. 57), s 11 ; Game Act, 1831 {1 & 2 
Will. 4, c. 32), 8. 30. In Scotland the conespondiug Act is the Game (Scotland) 
Act, 1832 (2 & 3 AVill. 4, c. 68). 

U) Gun Licence At>l, 1870 (33 & 34 Yict. c. 57), s. 12. 

(t) Ibid., B. 7. ' 

(a) Inland Eeyenuo Eegulation Act, 1890 (53 & 54 Yict. c. 21), s. 21 (1); 
Order in Council, 19th October, 1908 (Statutory Eules and Orders, p. 470), 
art. i., transferring to the county council the duties of the Inland Eevenue 
authorities; and see p. 247, ante. 
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using or carrying a gun the production of his licence (b), and for 2 . 

that purpose may enter and remain as long as may be necessary Gun 
upon any lands or premises other than a dwelling-house or the Licences, 
curtilage thereof (c ) . 

A person who upon such demand does not produce a gun licence Effect of 
or game licence and permit the officer or constable to read it may refusal to 
be required by such officer or constable to declare to him imme- 
diately his Christian name and surname and place of residence (d). 

If he refuses to do so he is liable to a line of A' 10, and may be 
arrested by the officer or constable and brought before any justice 
of the peace having jurisdiction at the place where the offence was 
committed (e). 

The court may in the case of a first offence reduce the fine to PentiUy. 
any sum they think proper ( /’), but in the case of a second or subse- 
quent offence the minimum lino they may impose is one quarter of 
the full penalty made payable by the statute (//). In default of pay- 
ment the offender may be imprisoned for any period not exceeding 
one montli (h). lh*oceedings for the recovery of the line in tin’s case 
may bo taken without any order of the county council (/). 

618. A register of licences must be kept by the clerk of the Qun licence 
council of the county ^\llere tliey are granted (fc). It must contain 
the Christian name and surname and place of residence of every 
person licensed and the date of each licence. The register for the 
current year and the preceding year must bo open at any convenient 
time for inspection by any justice of the peace, officer of constabulary, 
constable, or any holder of a gun licence (II 

Sect. 3 . — Dog Licences. 

519. Subject to certain exceptions (a), a licence is required for Doglicennei. 
every dog kept for sporting or for any^other purpose {h). 

The holder of a licence may he requested by any officer of the Pioauption. 

S Gun Licence Act, 1870 (33 & 34 Yict. c 57), s. 9. PeVsons in the naval, 
ary, or anxiliaiy ‘^ervi<'es, oi in the constabulary or poli(‘e force, usin^ or 
carrying a giin in the porionnance of their duty are excepted {ihtd .) , titles 
Police ; Royal Poroes; and see note (<), p. 251, ante. 

(c) Gun Licence Act, 1870 (33 & 34 Yict. c. 67), s. 10. 

(d) Ibid,, fi. 9. 

(e) Ibid. 

If) Summaiy Jurisdiction Act, 1879 (42 & 43 Yict. c. 49), s. 4. * 

(g) Gun Licence Act, 1S7() (33 & 34 Yict. c. 57), s. 9; and this is so whether 
it appears upon the information to be a second offence or not; seo Murrai/ v. 

Thompson (1888), 22 Q. B. J). 142, 

(h) Gun Licence Act, 1870 (33 & 34 Yict. c. 57), s 9 ; as to the po>\er of 
justices to reduce the prescribed period of imprisonment, see {Summary Juris- 
diction Act, 1879 (42 & 43 Yict. c. 49), s. 5 , and title AIagistrates. • 

(i) Inland Revenue Regulation Act, 1890 (53 & 54 Yict. c. 21), b. 21 (2). and 
see note (a), p. 252, ante. Order in Council, 19th October, 1908 (Statutory RuJea 
and Orders, p. 470), art. xiv. 
m Ibid. 

\l) Gun Licence Act, 1870 (33 & 34 Vict.c. 57), s. 6. 

(a) See title Animals, Yol. I., pp 403—405. 

(6) Dog Licences Act, 1867 (30 & 31 Yict. c. 6), s. 3. Omission to fake out 
a doglicenpe is not a trifling offence such as would justify a court ot summary 
.lurifldiction in discharging the offender without punishment under the Summary 
Jurisdiction Act, 1879 (42 & 43 Yict. o, 21), s. 16 {^Phillips v. Pvans, [1896] 

1 Q. B, 305} ; and see title Magistrates. 
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Game. 

Sect. 3. county council or police constable to ])roclucG and deliver his 

Dog licence to be examined and read, and if the lioLbiv does not ^viihiii 

Licences, a reasonable time comidy with the request he is lial)le to a penalty 
— of £5 (c). 

pemiitica. 620. Proceedings to recover the penalty name 1 may be taken 
either by the county council autliorities {d) or by tlio police (c). If 
lliey are taken by tiio latter costs nia}" be awarded (/). 

In tlio case of a first ollonce the amount ol’ the fine may be reduced 
to aiij’- Bxxm(fj); but in the case of a second or subsequent offence, 
while it may bo so rciduced on a prosecution by the police (h), on a 
prosecution ly the county council autboiities it can be mitigated 
only to one quarter of tlio full penalty (/). 

noRlicenre 521. A. regi&tor of liceticcs must bo kept by the clerk of tlio 

register. council of tile countv in wliich they are granted (/r). It must 
specify the name and place of abode of every pei-son licensed and 
the lUiinber of dogs vibich lie is licensed to keep. Tho register for 
tlio current year and tho preceding va'ar must be open at any con- 
venient tinio to tlie inspection of any justice of the peace or constable 
or other officer of the peace {1), 

Sfct. 4 . — JAcoiccs fi) Dral in Game. 

Licences to 522. til ordcr to deal in game, that is, to Bl. 11 game either 

deal in game, ^ 

(() I3og‘ Tiioencos Act, ISOT (SO ai Vict c 5), s. 0. Wlut is ronsonublo timo 
is a question of fact in each case. These is no proM-jou I’or coin]»ollinL; heonccy 
to l>o taken out tor dogs in the jdaeo wh'M(^ thoy mo ke])t, andin < fur 

in^tanco, tho liconco is taken out mid n kiiimd in Ijundrni, while the di>g is 
“ kept ’ in Scullaiid, a c<iinidoi5i])h< tniio wmiM no dunlit ho lield to lie loasun- 
ahlo ; coni]»aro //. v. ^^tulrs (IST.'h, Tiiuf", 7ih Air^ii^t ^JMuldle-ex Ses'^ions) 

{(I) Ordoi in Council, lath < kdoher, 11»08 (Sinliit(»rv Uult'ii and ( )ril('is, j), -170), 
art 1 .; Lioencos Act, lsa7 (do A' 01 Viet. e. o), s. 4. As to tho mode of 
taking Biich proceedings, sec? Inland PxOvt'iiue Ih'gulatioii Act, l-stH) (oil & 54 
Yict. c. i21), s. 21 ; and p. 217, auk’ 

^ (r) Customs and Inland Uevenuo Act, 1S78 (41 & 42 Vict. c. 15), s. 25. The 

pioccedings niu^t 1)0 in accordance with tho Suniiiisrv Jui Isdiction A(‘ts, 1815 
mid lS7h (11 A lot. c. 45; 42 45 Vict. e. 4h) (Customs and Inland 

Koveiino Act, 1879 (42 & 45 Aict. c. 21), s, 2(1). TIio penalty Avhon recovered 
on a prosecution hy tho ])olho is })ayal)lo half to tiio coiuicd of'lho county whore 
the peTialt;^_is lucovoiod and half in the Mipoiaiuuiation fund of tlie police 
force to VAliicii tho cunstahle who instituted the pioseculioii belongs (Customs 
and Inland Pevonuo Act, LS78 (11 & 42 ATct. c. 15), s 25 f2) ) 
f/) /W, «. 23(1). ^ 

((/) Ihid,; Summary Jmisdiclion Act, LSVO (42 eV 45 Vict c 49), s. 4. 

C;) Customs und Inland Povenuo Act, lR7vS (11 iV: 42 Vict. c. 15)! R. 25 (1) 

^ ( 7 ) Excise Manngonionfc Act, 1827 (7 cV: 8 Goo. 4, c 55), s. 78; and this is so 
whether it appears 011 the information to bo a second offtmeo or not hlurrat/ v. 
Uompson (1888), 22 Ci. E. D. 142). As to the duties formerly porfuriiiod by tho 
otneors of iTilaiid Revenue being now executed by the otiicors of tho ooiinty 
council, POO note ( 7 ), ji. 247, ante. 

(/c) Order in Council, sapi-a, art. xiv. Where application is made for a certiti- 
(‘ate of exemption, tho clerk to tho justices to whom tho application is made 
must forward the aeclaration of the applicant or the consent of the justice 
Uiereon to tlie clerk to the council of the county where the applicant resides. 
The latter is to issue tho coitilicuio of exemption (tbid., art. xiii.). * 

(!) Dog liicencoa Act, 1S(>7 (30 & 31 Vict. o. 6), s. e. Noto that apparently 
n private person is not entitled to inspect the registor. 
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Part Yj!^<r-IiicENCE3. 

wholesale or retail to anj* comer, a person must be the holder of two 
licences, the first granted by the district council (m), the second, 
which is a revenue licence, by the county council (a). 

523 . The district council licence is obtained upon application at 
a special meeting of the council held for the purpose of granting 
such licences (o). The provisions governing the nieeliugs of the 
former licensing authority, which it is presumed arc now applicable 
to such meetings of the council, require notice of ibi into bo given 
to each of the members seven days before they arc Jicld (p). Under 
those provisions a mooting must be held in July, but other meetings 
may bo held for the purpose as often as the council thiiihs litfij), 
and maybe adjourned, and licences may be granted either at the 
original meeting or at the adjourned meeting (;•). 

524 . 'With tlic exception of certain elastics of persons Lo whom 
licences may not be granted, it is within the discretion of the 
district council to grant or refuse a licence to anyone {ti), and there 
is no aj^pcal from its decision. 

The excepted classes are innkcoepers (t), victuallers, persons 
licensed lo sell beer by retail {a), owners, guards, or drivers of any 
mail coach or other vehicle om])loyed in the conveyance of mails or 
of any stage coacli, stage waggon, vaii, or other public conveyance, 
carrieis, higglers, and persons in tlie employment of members of 
any of such classes (/»)• 

625 . The licence is in a form sctilcd by statute (c). It is 
an annual licence (<(), but at whatever date it is granted it 


(yji) Tlio local Hcotico us first instituted was granted liy the justices (Game 
Act, 1S31 (1 2 AVill. 4, c. ;VJ\ s. IS), but their powers, and liabilities 

in this rogaid \sore liaiisforrcd to the dislrict councils hy the Local Govermaent 
Act, IHtn (5(j & o7 Yict 0 . 7S), s. 27 ] in uihaii districts which aio horoughs 
tJio term “distiict council'’ includ(‘S a ]}or(gu;li ci»uii<‘il (f/n'f/., b. 21 (S) ) ; m a 
county hovough they art' tiMii^i'oircd to the borttugh c.ouncil s. ;)2), and 

bce title Local Goveuxmla’ j). 

(n) Game Licences A«1, 1800 (2;3 Sc 24 Vict. c. 00), s. M. Tho duties ot the 
Inland lloveiino autln.iities under this Act are now 'vested in Iho count Y council 
(ILiiance Act, IDOS (iS Ivlw. 7, c JO), s. 0; Older in Coniicil, 10th Octobfir, lOOS 
(Statutoiy Ivulos and < hders, lOOS, ]> ‘170)). Tho oxprowon “ ct'unly council” 
inoludf''^ county lioiou^h couio d G/'c/., ait. xviii.). 

(o) (Lime Act, ls:U (I A' 2 \Vili. d, c. 02), s. 18. 

(p) I hid. 

{(/) Stat (I8dn) 2 A 3 ATt t c. 31, s 4, an Act which is reiA'aled liy tho 
Pevenuo Act, ISliO 132 A 33 ATct c 1 1), In all oili(‘r n\ poets, hnt is keiit alive 
BO far as it deals with game licences by tho Game Liecnecs Act, 1830 (23 A 21 
Vict. c. 00), 8. 13. 

(/’) Game Act, 1831 (1 & 2 Will. 4, c. 32), s. 18. 

(s) Ibid. 

But innkeopeis and tavern -koepms may sell game for consumption m 
their own house provblod they have 2 >iv)Curod it horn a liconco-holder {ihid,, 

B. 23). 

(a) Holders of an additional heenco to sidl beer under the Bovenuo Act, 

(20 & 27 Vict. c. 33), are includf'd m this exception {iilioolhicd A (1o. v. 
i’ancrae t/ufl^ices (180t)), 21 Q B 1). 313). 

(ft) Game Act, 1831 (1 & 2 Will. 4, c. 32), s. 18. 

(c) I hid , Schod. A. Instead of tho signnturo of justices there should in>w bo 
tho seal of the council, which by virtue of tho Local Government Act, 1804 
(66 & o7 Vict. c. 73), 8. 24 (7), is a body corpoiate 

(d) Game Act, 18‘U (I & 2 Wilh 4, c, 32), s. 18. 


Sect, 4. 

Licences 
lo Deal in 
Game. 

Granting of 
licence. 
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coaiicil. 
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SeCT. 4. 
Licences 
to Deal in 
Game. 

rroTiBions of 
licence. 


Selling at 

separate 

places. 


Extent of 
authorisation, 


expires on the 1st July next ensuing (c). No charge is made for 
the licence. 

The licence authorises the holder to sell game at one house, shop, 
or stall only (/), and is granted subject to his affixing to some part 
of the outside of the front thereof a board with his Christian name 
and surname, together with the words ‘‘ Licensed to deal in game,’* 
inscribed in clear and legible characters upon it (g). 

526. There is nothing to prevent a person from dealing in game 
at more than one house, shop, or stall, but he must obtain a separate 
licence for each(/0 and affix a separate board at each place (i). 

Persons trading in partnership with one another (k) and com- 
panies (1) do not require more than one licence for each house, shop, 
or stall at which they deal in game. 

527. The holder of the licence is authorised to buy game, but 
only from persons who themselves hold a licence to kill game or a 
licence io deal in game {m)- 

He may act as the agent of another licensed dealer in selling 
game sent to him to be sold on that other licensed dealer’s 
account (7/). 

His employees may buy and sell game on his behalf, so long as they 
are acting in the usual course of their employment and are upon 
the premises hi respect of which he holds his licence (o). 


{r) Stat. (1839) 2 & 3 Yict. o. 3J, s. 4. 

(/) Gaino Act, 1831 (1 2 AVill 4, c. 32), e. 18. Selling gam© or offering it 

foi sale elsewhere is an offence which causes the licence thereupon to become 
void s. 22), and renders tlio offender liable upon conviction before two 

justices to a tine not exceeding £10 and costa {ibid., s. 28). 

{(j) IJud. Selling or offeiing for sale without a hoard dulj' insenibed and 
atlixed is an offence puniahable as in Ibo last note. Fnr a form of licoiico, seo 
JOm*yclop 00 dia of Forms and Ih'ccedents, Yol. XI., p. 118. 

(b) Gamo Act, 1831 (1 & 2 Will. 4, c. 32), a. 2S. 

(i) Jbid, Failure to comply is an offence jiuuiahablo as in note (/), 5 ' 7 »ra. 
(/r) Game Act, 1831 (1 & 2 4. c. 32), s. 21. 

(/) Ijiteipretation Act, 1889 (32 & 53 Yict. c. 63), s. 19. 

(m) Game Act, 1831 (1 & 2 Will. 4, c. 32), ss. 18, 28. There is one statutory 
exception to this rule : a conatable etc. who has seized game that has been 
unlawfully taken (see p. 238, aide) may be directed by the justices to sell the 
game (Poaching ricvcntion Act, 1862 (25 & 2^ Yict. c. li4), s. 2). Buying 
from an unlicensed person is an offence punishoblo as in note (/), supr^i 
(ibid,, s. 28). It has been held m Scotland that the buyer must take the risk 
if he docs not satisfy himself that the seller is a person authorised to sell {It. v. 

rad (1887), 51 J. P. 760). Buying game killed abioad from a foreign 
dealer who has no licence is not an offence ((iui/er y. R. (1889), 23 Q. B. D. 100, 
/'cr Lord Coleiudge, C.d., and Hawkins, J., at p. 109). But buying from an 
^nnliceiised person in Scotland or Ireland is an offence, since the provisions of 
the Gamo Act, 1831 (1 & 2 Will. 4, c. 32), po far as they relate to dealing 
in grime, are oxtpdcd to the whole of the United Kingdom (Game Licences Act, 
1860 (23 & 24 Yict. c, 90), s. 13). An offence is committed if birds of gamo. 
other than foreign birds, are ro jmrehased when alive, and whether wild or tamo ; 
see cases cited in note (r), p. 259, post. 

{li) Game Act, 1831 (l & 2 Will. 4, c. 32), s. 29. 

(o) /5tci5. But the purchase or sale must be such as would have been lawful 
had it been the act of the licence -holder himself. Where an employee is 
intrusted with the whole conduct of the business, an unlawful act committed by 
h^m would probably render the master liable ; compare Bond v. Bvam (1888), 21 
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528. The holder of a licence to kill game may sell game to the Sect. 4, 
holder of a licence to deal in game without obtaining such a licence Licences 
himself (j?), but if he sells game or offers it for sale to any other to Deal in 
person he is liable upon conviction before two justices of the peace Game, 
to a fine not exceeding for every bead of game so sold or otierod who 

for sale, together with the costs of the conviction {q). No other sell to 
person may, without a licence to deal in game, sell game or offer 
it for sale to anyone whatever. Any person who does tliis renders In game!° 
himself lial)le upon conviction before two justices to a fine not Penaitiei. 
(exceeding £2 for every lioad of game so sold or ofierod for sale, 
together with tlic costs of the conviction (r), and should be assume 
or j^i’ctend to be a f)erson licensed to deal in game, either by 
affixing a hoard to his house, shop, or stall, with his name and the 
words ‘‘ Licensed to deal in game on it or by exhibiting any 
“licence,” or by any other device or x)rotence, he is liable upon 
conviction before two justices of the peace to a fine not exceeding 
illO and the costs of the conviction (s). 

529. Tlie revenue licence is issued under the authority of the issue and 
county council (0- The form of the Jicence is to lie such as form of 
the Commissioners of Inland Eo venue have provided, witli such i\cInce*to 
adaptations as are necessary owing to the county council having dealer m 
become the licensing authority (a)- The licences are to 1)6 granted, 
signed, and issued by such officers of the Post Office as are 
autliorised by the Postmaster-General, at the offices at which the 
county council shall provide for the issue of licences (/>). 

licence must denote the amount of duty charged thereon and 
must contain the iiroper Christian name and surname and place of 
residence of the person to whom it is granted (c). 

The licence must lie dated on the day when it is actually 
issued (d), and is in fierce from the actual time of issue (c). It may 

(.i 15 1). ; unless llu^ inastor conld piove that lio was netin*; contrary to 

oiilors {Ncirman v. Jones (18S0), 17 (i. 15. 1). 132). But in the case of an 
employee who was not so intrusted with the conduct of the business committiiip 
an unlawful act the ma&tei would not ho liable , coinpaie Boylew. Smith, [HlOd] 

1 K. 15 ‘132 ; and see titles AfiKNCX', Vol. I , p. 218 ; Master and Servant. 

(р) Game Act, 1S31 (1 & 2 Will. *1, o. 32), s, 17. They must, however, hold, 
not a temporal y licence, but the full year’s licence, costing £3; see note (/i), 
p. 219, ante. As to j^iainekeejiers, s (‘0 p 242, ante. 

(r/) Game Act, 1831 (1 & 2 Will. 4, c. 32), s. 25. 

(r) J hid. 

(s) Jhid., B 28. 

f<) Game Licences Act, 18(50(23 & 21 Viet. c. 90), s. 16; Order in Counefi, 

19th October, 1908 (Statutory Kulos and Orders, p. 470), applying the Fiuance 
Act, 1908 (8 Edw. 7, c. 10), s. 0. In county boroughs the licence is granted by 
the county borough council (Order in Council, supra, art. xvii.). 

(a) This form will continue to bo used until an alteration is prescribed by the 
Treasury. Copies will continue to be printed and provided by the Commissioners 
of Inland Revenue. 

{b) Game Licences Act, 1860 (23 & 24 Vict. c. 90), s. 16; Order in Council, 
supra, ait. iv. The county councils are to provide for the issue of local taxation 
licences, so that persons maybe able to obtain them near their residences (Local 
Qbvernmeut Act, 1888 (51 & 52 Yiot. c. 41), s. 20 (5) (a) ). 

(с) Game Licences Act, 1860 (23 & 24 Yict. c. 90), s. 16. 

^ (rf) Ih^d. 

(c) Compare (\vnphdl v. Straiujctvays (1877), 3 0, F, D. 105; and note (/), 

p. 249,'aMte. 

H.L.— XV, W 
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1)0 taken out at any time in ibo year, Init at ^Yllatever date it is 
taken out it expires on the 1st July next ensuing (/). It is an 
annual licoiice and must be renewed annually (g). 

An applicant for a revenuo licence must possess and produce 
a licence to deal in game, granted by the district council and 
then in force, as a condition precedent to bis application being 
granted (/<). 

630 . The holder of a licenco granted by the district council may 
not deal in game until he has also obtained a revenue licence, and if 
he does so is liable to a line of 1*20 (0. A person who attempts to 
deal in game without having o]>tained citlier licence is liable to a 
lino of X'20 for not Iiaving a revenue licence, and in proceedings 
taken to recover the j)enalty it is sulliciont to prove that tlie 
defendant dealt in game without a revenue licence (A). If a dealer 
foi'feits his licence granted by the district council he is not 
de] wived of his revenue licence, but it is useless to him, as he 
cannot lawfully continue to deal (/). 

531 . The revenue licence is a lii'enco to (b'al in game generally, 

not a licence to deal in a particular Thus, although a 

dealer re(]uires a separate licence from the district council for each 
hf)iise, shop, or stall at which ho proposes to deal, he does not 
require more lluiii one revenue licence in respect of all of such 
places. 

532 . A register of the licences granted iji ea(di county must 
1)0 kept by the clerk of the council of such county (m). It 
must contain the name and place of abode of every person to 
wljom a licence has ))een granted, and must ])e produced by him 
for inspection by anjmno at all seasonable times upon ]iayment 
of Is. {n). 

533 . The animals and birds for dealing in which a licence is 
required are hares, i)lieasants, paitridges, grouse, heath or moor 
game, black game, and bustards (o). No licence is required in the 
case of rabbits. 

A licence is required whether the game dealt in is British {})) or 


(/) Stut. (1839) 2 & 3 Yict. c, 35, b. 4. 

{(f) afiTTiG Licoiices Art, 1860 {23 & 21 Viet. c. 90), s. 14. Tho duty chartred 
U]-on it is £2 {ihid , b. 2). ° 

(A) Ihiti., 8. 15. 

(f) IhuLfB 14. As to liconccfl granted by district council, POO, also, p 26 o,antf, 
(/.') IWenue (No. 2) Act, 1«61 (24 & '2o Vict c. 91), s. 17. This penalty 
ai'T'cais to ho in addition to the penalties iricurred for dealing in game without 
a<^'oun(3il licence, as to which Hoe note (/), p. 256, ante. 

(/) (iame Act, 1831 (1 & 3 Will. 4, c. 32), k. 25 ; see p. 261 , jmt. 

(m)_ Order in Council, 19th October, 1908 (Statutory llules and Orders, p. 470), 

(«) GameLicencpB A.;t, I860 (23 & 24 Vict. c. 90), a. 15. 

(..) See definition of “ g^ime ” (Ghinio Act, 1831 (1 & 2 AVill. 1, c. 32), g. 2) ; 
and p. 208, avte. > n f * 

Proyifou« of the Game Act, 1831 (1*2 Will. 4, o. 32), and gtat. 
(1839) 2 & 3 Viot. 0 . 3o, relating to dealing in game, are extended taScotland 
•ad Ireland (Game Licencee Act, 1860 (23 & 24 Vict. c. 90), g. 13). 
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imported from foreign countries (q), and whether the game is dead sect. *. 
or alive (r), and whether it is wild or tamo (s). ' Licences 

534. A licensed dealer in game must not buy, sell, or knowingly Game. 

have in his house, shop, stall, posses.sioii, or couf rol any bird of , 

game after the expiration of ten days from the respective days in 
each year on wliicli it becomes unlawful to kill or take it (/). season. 
Should he do so he is liable upon conviction before two justices of Peuaitie*. 
the peace to a lino not exceeding .£1 for ev^ery head of game so 
bought or sold or found in his house, shop, stall, possession or 
control, together with the costs of the conviction (a). 


(fj) Customs and Inland Ilevenuo Act, 1803 (30 & 37 Viet. c. 7), s. 2. This 
Act only inflkos tho possession of a rovoiiue liccnco nooossary, but as tlio 
possossjon of a oounci] licence is a coiulition preceilont to obtainiiig a lovciniw 
licence, a dealer in foreign game must possess botb. Ho is, however, only 
liable to ponallies for iiou-possession of the revenue licence; as to these, see 
note (//), p ‘JJO, K/ifc. This piovi.sum was onacicil to overcome tho decision in 
Piulneyy. Au’/cd, [ISOil] 1 Q i>. o2. It does not apidy to foreign hares ; Hoe 
p. 2G0, post. 

[r) Harndt v (18S 1 ), 4S J. V v. Trpvoifr, ^ J'* 

9 ; and see Loome v. BaiJi/ (180(1), ,‘3 E 41J. 

{s) ( \mk V . 7 're verier^ su pra . 

(t) (lauio Act, 18111 (1 iJc 2 Will. 4, c. Gi), s. 4. Tho expression “ bud <d 
gaim< ” is used so as to excludo bin os , for which theio is no (4osetiuie It 
includes biids of game killed in Scotland oi J i eland ; see Game Licences Act, 
18<)0 (28 & 24 Yict. c. 90), s. 18 ; but it does not luchido foreign game {(hiyer v. 
R. (1880), 23 U. 15. D. 100). Losscssiou would seem to mean possession by a 
man on his own behalf; comiiare Wanu/ord v. Kendall (1808), 10 Last, 19 ; and 
eeo note (o), p. 2o(>, ante, Tho ton days aio to bo calculated by including in thf3 
number either tho last day of tho opiui season or tho dav of sale etc , but not boih 
(Game Act, 1881 (I A 2 Will. 4, o. 82), s. 4); as to tho various close seasoiis, 
see ]^p. 209, 210, ante 

(«) Game Act, 1881 i\ & 2 Will. 4, ( 82), s. 4 Tho apparent clTect of this 
provision is to make illcg.il both tho kcc]uifg of live gaiuo on a game farm ami 
of dead game in cold sioiagc, tliough the (xuostiou has not as yet been cxpiossly 
decidf‘d m either case. AVith rc^pc<4 to tho keojniig of dead gumo in cold 
storage, no distinction is to be <»bsfu\od botwoon the position of persons 
licensed to deal in game and that of uiilicoiised 2>cr.soiiS : but cxcc}itioiial 
hardshij) atta( lies to the position of Ihn keeper of a game faiin owing to the 
fact that while the right to kf^ep biids in a mow or breeding place is specially 
reserved by th<‘ section in the case of ])er.soim not licensed to deal in game, he 
must necessarily bo a liceiibed dealer m older to sell game to tho xublic (Game 
Act, 1881 (1 & 2 Will. 4, c. 01), ss 4, 26; llanutt Mths, supra ; GeoA v. 
Treven^r, supra) It may indeed be argued that tho scope of the section la 
reatrictod to making illegal the jiussossmu of game which, having once been 
at liberty, is reduced into possession by killing or taking it at some time after 
tho last day on which it could have been lawfully killed or taken ; and some 
authority for this leading of the section as a]»plying to the iiartiiuilar biid ko])t 
in possession may be found in the judgment of Hawkins, J., in Ovytr v. h*., 
flitpra, at p. 107. After the first ten days of the close season, which wouhl 
then become a period of grace dining which the game in his possession wrmld 
be presumed to have beou lawfully acquired, the keeper of game, whetlior 
in cold storage or on a game farm, would hu^Q to snow either (1) that the 
birds have never been at liberty so as to be tho subject of killing or taking 
within the moaning of the Game Act (compare R. v. Gamham{lS6\\ 8 (bx, 
C. 0. 461); or (2) that they were in fact killed or taken at a time when 
such killing or taking was a lawful act (compare Simpbon v. Unnnn (1882), 
3 B. & Ad. 134). shoiild be added, however, that the dida of the judges 
in Cook V. Treevner^ supra, loud no encouragement to this argument, but the 
point raised hero was not thou taken, and indeed the only question decided both 
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535 - There is no close season {b) lor hares, but it is unlawful to 
sell or expose for sale a hare or leveret between the 1st March to 
the 31st July (both inclusive), anil any person, whether a licensed 
dealer or not, who does so is liabk upon conviction to a i^enalty not 
exceeding £1, including the costs of the conviction (r). This does 
not, however, apply to foreign hares imported into Great Britain (d). 

536 - It is unlawful for anyone, whether a licensed dealer or not, 
to sell or expose for sale or to have in his possession (among other 
wild birds) snipe, \N’oodcock, plover, wild duck, mallard, teal, or 
widgeon, after the 15th March and before the 1st August in any 
year (c). The penalty upon conviction before two justices of the 
peace is not evca'eding £*1 for every bird in regard to which an 
offence is committed ( /*). Selling or exposing for sale sand-grouse 
taken or killed in the United Kingdom at any time in tlie year is 
on offence, punishable on conviction before one or more justices by 
a line not exceeding £1 for each bird, together wdtli tlie costs of the 
conviction (r;). Eal)hits may be sold at any time in the year. 

537. Eeceiving animals, birds, or eggs winch are the subject of 
larceny knowing them to be stolen is an offiuice hn* which dealers 
in game are of course liable as well as otliers {Ji). 

638 . Any person, whether a licensed dealer or not, who knowingly 
has in his possession at any time in the year the eggs of any bird of 
game, swan, wdld duck, leal, or widgeon w hich have been wilfully taken 
out of the nest on land, by anyone who has not the right of killing the 
game, nor the pci-mission of the o\vncr of sucli right, is guilty of 
an offence (?), and is liable upon conviction before two justices to a 
fine nut exceeding 5s. for every egg found in his house, sliop, pos- 
session, or control, togetluu' with the costs of the conviction (/c), 


tlion jiud in tlio earlier case of Harndt v. Miles (188*1), 48 J. V. 455, was the 
illegality of soiling ganio without a*Iieene(‘. 

(h) J.i , except Sunday or C'hristinuH Day ; aa to close senHona, generally, see 
pp. IIOM, ‘210, ante. 

U) JIares Proflervahon Ad, JSOJ (55 it 50 Yict. c 8), a 2. 

(r/) / huL, F. 8. Tins does not, a])j»aroiitly, make it an offmeo to Roll haiea 
killed in»lroland — a coiiclnsion Kii]» 2 )orted bv the preamble to the Act. 

(c) Wild Birds ]>rolection Act, 1880 (48 & 44 Vicl. c. 85), b. 8. The dale 
may bo vaiied or extended by a Secrelaiy of State on the apjjlication of a 
county council , s. 8h It is a valid dei'eiico that the killing, if in a place 
to which the Act extends, was lawful at the tune when and by the person by 
whom (1) tho'bird was killed, or (2) that the bird was killed at a ]>]aco to which 
the Act does not extend (Wild 33iid.s Piotection Act, 1881 (41 <X: 45 Yict. c. 51), 
B. 1). In tho latter caso iinpoitatioii from a place to which tho Act does not 
extend is jmmd facie ovidenco that it was killed tliere {ihtd ). As to wild birds 
generally, see title Animals, Yol. I., pp. 405 d seq. 

Wild Birds Protection Act, 1880 (48 & 44 Yict. c. 35), s. 3. 

• ((/) Sand-Giouse Protection Act, 1888(51 & 52 Yict. c. 55), s. 1 . This Act, though 
originally in force foi three yeais only, has been continued ; see p. 210, ante. 

(A) Larceny Act. ISO! (2t & 25 Yict. c. 00), s. 01; see title Ciuminal L\w 
AND Pjioceduue, Yol IX., i)p. 076 d seq. 

(t) Garao Act, 1881 (1 & 2 Will 4, c 82), s. 24. 

(Jc) Hid. Thf're is no power, however, to seize the eggs {Stowe v. Benstead, 
[1909] 2 K. B. 415). A constable cannot seize eggs in the possession of a 
carrier under powers given by the Poaching Prevention Act, 1862 (25 & 26 
Yict. c. 114), s. 2 (see pp, 235 d 9eq.\ and then proceed under the (lame Act 
against the carrier and unv person alleged to have induced him to steal the eggs 
{Stowe V. Benstead, snpra). 



Part VIL— Ltcences. 

and if he is a licensed dealer the licence granted to him I)y the 
district council is thereby forfeited (1). 

539 . A licensed dealer in game, who takes or kilis game without 
a licence to do so(m)» ov who kills or takes game in close time(?0, 
or who lays do\yn poison for game (o), or wlio ties[uiRses upon land 
in the daytime in search of game(|)), or who, being the occupier 
of land on which the right of taking and killing the game is 
reserved, either lakes or kills it himself (g), or pcn-inits another to 
do so (r), not only renders himself liable to the appropriate penalty 
for each offence, l)ut forfeits the licence granted to him by the 
district council to deal in game (&•). 

640 . Persons wlio are not themselves licensed dealers in game 
may not buy game from anyone hut a licensed dealer. fc5hould they 
do so they are liable upon conviction before two iusiices of tlm 
peace to a fine not exceeding 1*5 for every head of game bought, 
together with the costs of tlie conviction (/ ). 

Persons who hold neither a licence to kill game nor a licence to 
deal in game may not sell nor olfer to sell game to anyone; and 
should they do so they are liable ui)on conviction before two justices 
of the peace to a line not exceeding 12 for eviny head of game sold 
or offered for sale, together with tlio costs of the conviction (n). 

A person vho is not licensed to deal in game, hut has a licence to 
kill game, may not sell to anyone but a licensed dealer, and, it he 
does so, is liable to the same penalty as persons A^ho liave no licenco 
either to kill or to deal in game (a). 

'fhe holder of a full licence (/>) to kill game may sell game to a 
licensed dealer (c), but vith respect to birds of game ho must not 
sell even to a licensed dealer, after the expiration of ten days from 
tlie day in the year at which it would have become unlawful to kill 
or take them, under a penalty not ORccioding i:i for each bead of 
game sold, together witli tlie costs of tlie conviction (^0. 


(0 (hiino Act, 1831 (1 & 2 Will. 4, c. :;2), ^ 22. 

f7/i) / hid , fl. 123. 

(ii) 1 hid.j s. 3. 

(o) I hid. 

(;•) / hfd , s. 30. 

(fy) / hid.f 8 1 12. • 

(r) Ihid., 8. 30. 

(fl) 7 bid.f s. 1212. 

(<) Ihid.y 8. 27. If they have bought hoiid Jide from one who purported to ho 
a hocused dealer they are excused (ihid .) , but the onus of proving that they did 
80 rests on them (ihid., s. 42). 

(w) Ihtd.y B. 2j. This does not apjdy to an innkeeper selling game for consumn- 
tion in his house {thid.y s. 26) (see note (/), p. 255, anfe), nor to a conytuhio 
directed by justices to sell game which he has seized as having been unlaw i ally 
taken (Poacning Prevention Act, 1862 (25 & 26 Yict. c. 114), s. 2). 

(a) Game Act, 1831 (1 & 2 Will. 4, c. 32), s. 26. 

(5) That is, a licence for the full year, costing £3; see note (h), p 210, ant'*. 
As to gamekeepers, see pp. 241 et seq , ante. 

(c) Game Act, 1831 (1 & 2 Will. 4, c. 32), s. 17. . . , 

(d) Ibid.t B. 4. The ten days are to be calculated by including either the 
last at which killing would have been lawful or the day of sale, but not 
both ; and compare notes (^) and (a), p. 259, ante. 
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541. rorsoiis who are not licensed dealers in game, whether they 
liold a licence to kill game or not, may neither buy nor sell, nor 
knowingly have in their house, possession, or control, any bird of 
game after forty days from the day in the year on which it would 
have become unlawful to kill or take it. The penalty uj)on convic- 
tion before two justices of the 2)eace is a sum not exceeding £1 for 
every head of game in regard to which an offence is committed, 
logelher with the costs of the conviction (c). 

This provision, however, docs not fipply to birds of game kejDt in 
a mew or l)reeding jdace (/). 


Part VIII. — Deer. 

542. There is no statutory definition of deer, but in those statutes 
wlucli immLion doer the term a])pearH to include every variety of 
deer of either sex and of all ages (p). Althongli deer are not ‘‘game,” 
a game licence is ie(iuired for taking or killing thorn (//) otherwise than 
by hunting with hounds (?), except in inclosed lands where tli(\y 
niay lie pursucul and killed by the owner or occupier or by any 
pel son directed or ])ermitted })y him to do so (A). There is no 
statutory dose time for deer in England, but deer are included in 
tlio torin “game” for tlie special pin])03e of compensation for 
daiuage done by game to crojis (/). 

543. Tamo deer are personal property (//O and the snliject of 
larceny at common law. 

Whether they are tamo or not is a matter to be decided upon 
the facts of each case ; but the presuinjitiun is in favour of their 
being so when iliey are kept in a park for ornament or profit rather 
than for si)ort {}i), 

544. Wild deer are iu»t the subject of larceny at common law, 
but th«‘y are specially protected by statute. 

It is, an oilViice unlawfully and wilfully to course, hunt, snare, 
caiT}^ aw’ay, kill, or wound them in an uninclosoJ part of a foiest, 

(«') Gumo Act, 1S:JI (I A 2 Will, 4, c. aC), s. ‘1 ; f,ep note ((/), p. 261, aiut 
noln (a), p, 2r/J, 

( / j (l.ime'Act, ISIJl (1 & 2 Will. 4, c .'32), b. 4. Birds so kept need nut bo 
krpt jn the same jdace throughout the cIo^e Hoiison yJenner v. Gorringe (1879), 
4:3 d. r. 7>^1) ; see note (a), p. 2d9, 

i<j) li. V Strange (1843), 1 Cox, C\ ( \ oS. 

(li) Chime Ijicences Act, 1860 (23 & 21 Viet. c. 90), s. 2. Any person 
assisting the taking or killing reipiircs a licence, unless ho is assisting a duly 
licensed ])erson (i/ud., s. 1}, Exemption 31. As to the mode of obtaining a 
licoiKiO and penalti(?s for acting without a liocnco, see pp. 24G et eey., a?ite. No 
liccnco is required hjr dealing in deer; see title Commons and Eights ok 
Common, V ol. IV., j) 475, as to fence months etc. 

U) Gam© laceiiL'es Act, 1860 (23 & 24 Viet. o. 90) s. 5, Exception 4. 

(A) 1 hd., 8. 5, Exception 5, If a gun bo used a gun licence will be required ; 
uee p. 251, ante, 

{1) Agricultural Holdings Act. 1908 (8 Edw. 7, c. 28), s. 10. 

(;/j) Morgan v. Ahnqaicnmj {Earl) (1849), 8 0. B. 768 ; Ford v. Tynte (1861), 
2 John & H. 150 ; Dams v. Powell (1738), 7 Mod. Eep. 249. 

{h) Ibid, ' 



Part VIIL— Deer. 


chase, or purlieu (o). On a first offence the oiruiider is to be brought 
before a court of summary jurisdiction and to he lined a sum not 
exceeding £50 (p). A second or subsequent offeiifo is a felony, 
and renders the offender lialdo to imprisonment for a term not 
exceeding two years with or without hard labour, and if a male 
under sixteen to a whipping (q). 

A like offence committed wliere the door are in the inclosed ])ait 
of a forest, chase, or purlieu, or in any inclosed land where deer are 
usually kept, is, wliether committed for a first time or not, a felony, 
and renders the offender liable to a like penalty (?•). 

545. Doorkeepers or their assistants are auiliorised to demand, 
from persons who, for the purpose of committing any such oOeiiee, 
enter any forest, chase, or purlieu, whether inclosed or not, or any 
inclosed place where deer are usually kept, the doliviwy of any guil, 
lirearhi, snare, or engine in their possession and any dog brought 
for the purpose of hunting, coursing, or killing the deer (y). J[ tho 
subjects of the demand are not immediately delivered up, the doer- 
keepers or their assistants are authorised to sci/o Ihem fioni the 
offenders in the forest, chase, or purlieu itself, or in cas(< of purMiit 
in any place to wliich tliey may escape, for the use of the owner of 
the deer(0- 

Any such offender wdio unlawfully heats or wounds a deerkeeper 
or any of his assistants wdien acting in pursuance of their statutory 
l)ow^ers commits a felony, and is lialde to imprisonment for a term 
not exceeding two years with or w’ithout bard labour, and if a male 
under sixteen to a wln’iiping (a). 

546. Persons wlio unlawfully and wilfully set snares or engines 
to take or kill deer in any part of a forest, chase, or ])urlieu, wdu.ilier 


(n) Liiicony A(t, 1801 (24 2j Vict. c SO), p. 12. Id kill or 

wound ip also an olTcnco (i/nf/.). but tlio killing out^ido tlio foiost oU* of a do<‘r 
which is usuully kept w’lthin it, luit wdneh hn}>])cnH to bo oulsidc, is not an 
uiTence against tliis section [Th)\thchl v. hmilhj [UMU] 2 K 1> oOl) 

{[)) Larceny Act, 1801 (24 & 25 A''ict o. 90), s 12. One juptice may Jjear tJio 
case but in that event the maximum hiio ip 1*1 (Summai'y Jurisdiction 

Act, 1879 (42 & 40 Yict. c. 49), s 20 (7) ) ; and pee noto (</\ ]> 22‘i, anie. 

( 7 ) Laiceny Act, ISOl (21 Sc 25 Yict c. 90), p. 12. If the olleiubu hua 
previously done any act lelating to deer i)unishablo by a fine under this or anv 
])revious statute, the commisbion of this olfence is to be deemed a second uilViu e 
(//nd.) ; but where, ujion an indictment for a second olTeuco setting out a 
previous conviction, it appears lliat tho previoup conviction was invalid tlio 
})risoner cannot he convicted on that indictment (/i. v yilfen (1823), 11 m-’.. &Uy. 
513, 0. C. R. ; compare Ji v. King (1813), 1 Dow. & L. 721). 

(r) Larceny Act, 1861 (24 & 25 Yict. c. 90), s. 13. A ditch and bank sufficient 
to keep out cattle, but over winch deer could pass, has been luld to constiiut^j 
an inclosuro {R. v. ilfo/iey (1847), 2 Uussell on Crimes and Misdemeanouis, 
7th ed., p 1328). 

( 5 ) Larceny Act, 1861 (24 & 25 Vict. c, 96), p. 16. The absistants aie entitled 
to act whether in the piesonco of the deerkeeper or not {ibid.). 

(i) Ibid. But tho keeper must demand delivery before seizing the offendor 
to take the gun etc. from him; see R. v. Amey (1823), Buss. & lly. 500, 
C. 0. E. “ Engine means something cjusdem generis wuth snare ; see p 236, ante, 
(a) Larceny Act, 1861 (24 & 25 Yict. c. 96), s. 16; but it seems that tho keeper 
must at thb time be attempting to soi^ie the gun etc. (compare II. v. Doddridge 
(I860), 8 Cox, 0. 0. 336), and beating or wounding means doing so literally. A 
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Part vjit, inclosed or not, or on fences or banks at the boundaries thereof or 
Deer. in inclosed land where deer are usually kept, or who unlawfully 
and wilfully destroy the fences of land where deer are actually kept, 
commit an offence for which they are lial)l 0 on summary conviction 
to a penalty not exceeding £20 (h), 

PoBBCfeSJoii of The possession by any person w^ho cannot satisfactorily account 
deer. thorefor of any deer, or the head, skin, or other part tliereof, or of 

any snare or engine for the takijig of deer, renders such person 
liable upon summary conviction to a penalty not exceeding £20 (c). 

If in such case the person charged is not liable to conviction, 
the court ma^^ in its discretion summon before it every person 
through whose hands the deer or the part thereof has passed and 
indict the aljovo penalty upon the jierson from wdioin the same 
shall have been first received if ho cannot satisfactorily account for 
his pobsession of it (d). 

ttM'hnifal afis.'iiilt, c <j., whoro tho olToiidor hold n koopor down while his 
odiiipaiiion esfaju'd, would not be within tho section (/o v Ilah (IS-Jb), 2 
C'aT. & Jvir aiV) '. 

(b) Larceny Ac-t, IKOl (21 & 2.3 Yict. c OfJ), R L3. 

(c) Ihul y s M. lUit if the pei*son chaigod can show that ho came into 
poHsosHion of tho deci in a luannor which was not unlawful within tho moaning 
of s. 12 or s. bi {ibi(L)f ho cannot bo convicted of an olTcnco under s. 14 {\huL) 
(Thidlccld V. Hiniili, [IIM)]'] 2 K. 1». bJU). 

{(I) l/aroeuy Act, ISCl (24 X 2.3 Yict c. 00), s 11. This piovision does not 
Mleiid to tho posscbteiou ol a suaic oi engine foi taking deer. 
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SiR’-T. 1 . — In OrncrLil. 


Dlalinolion 
])L*t wc on 
^^'l riling 
('null ads 
auii >vu|;org. 


IinpOTtance 
uf *'i« 
distill,. til. !i. 


547. The term “ "ainiiig;,” siiictly used, means playinf^ a game 
for stalies hazarded by the players. That is what is intended when 
the offence of gaming is spoken of. ^ITio mutual promises which 
the players m^cessarily makti, expressly or by implication, in playing 
for a slake, as to its inuisfer upcm the result of the game, form a 
gaming conti’act, wliicdi is itself a wager. The term is also used, 
though peudiajis less strictly, to express the operations of tlioso wlio, 
not lieiiig tlieuiselves jdayers, wager upon the sides or hands of 
those wlio play, and the Avagers thus made are also called gaining 
contracts.” 

It thus appears that, while all gaming contracts are w^agers, 
tlie term gaming contract” includes only those wagers Avhich are 
conditipii^i u])()n the result of sports or pastimes. The term 
‘‘wager” is, however, often used in contradistinction to, and as 
excluding, gaming contracts. 

548. Since 1H15, when all contracLs hy w^ay of gaming and 
w^agering a! ere mado void, the distinction lietweon Avagers and 
gaming contracLs has not iieen of importance betwT.enthe immediate 
liarties to them, but it remains material in considering the effect 
of cerLain remoter transactions founded upon or connected with 
eiK'li contracts. 

• The invalidity Avliich the common laAV imposes uiion certain 
Avagers as contravening the policy of the laAV (a) need no longer he 
considered, for though such wagers are often spoken of as illegal, 
their illegality is not of a kind which affects remoter transactions (/>). 


(ti) E,g.f a wiigci upon the sox of a third person {Da Costa v. Jone^ (177S), 
2 (.\)wp. 729) ; that Niipo^eon would ho assassinated by a certain day {Gilbert v. 
Pylces (1812), Iti blast, 1 50) ; upon the conviction or acquittal of a prisoner ( Evans 
V. dohoa (1839), 5 M. & AY. 77); upon the amount to be realised by the hop 
duties m a particular year {Ailm^fold v. Btard (1788), 2 Tei-m Eep. 610). 

{0) Fitch V. Jones (1856), 5 E. & B. 238; and see p. 280, iwsi 
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Sect. 2. — Nature of the Contract 

549 . A wfigGi’ing contract has boon descril)c(l as ono by which 
two persons, professing to hold opposite views toucliing tlie issue of 
a future uncertain event, mutually agree that, dept'iidont upon the 
determination of such event, one shall win from tlio otlior, and 
that otlier shall pay or hand over to him, a sum of money or other 
stake; neither of the contracting parties having jiny other interest 
in that contract than the sum or stake wdiich he will so win or lose, 
there being no other real consideration for the making of such 
contract by either of tlie parties (c). 

550 . A wagering contract docs not differ from any otlior in 
respect of the number of 2)arties. ^J’horo ma}?' bo two or more, and 
each may consist of several ponsons. Thus, several tiorsons may 
Jiet together on their resiiectivo chances of siu^ecBS in a ract^ in 
which they are competitors, the losers to forfeit their stakes to tlie 
winner. Such are tiio conditions of an ordinal y sweepstake (<l). 
A com2^f"titiori for a prize subscribed for by tlie coin|)utit‘»rs is a 
wager and nothing more (c). 

551 . Tlie statemont that the parties to a wage.r must 2>rofoss 
O2')posite views must not be understood in the sense that either 
party must or does avow to tho other that he holds a particular 
opinion upon the event in ciuestion. In an ordinary horse race, a 
man who sim[)ly acce2)ts the odds ollered, and says no more than 
that he does so, un({uestionably makes a l)et. Ho may evem be 
betting against what ho lielievos the issue wdll be, and avo\v tho 
fact {J ), but it is none tlie less a bet. Those considtu'aiions w’ould 
seem to exclude the necessity for any avowal, liutif tho profession 
of the ])ariios is only an inference from tho contract itself, such an 


(() (\nhll V. i^uhrhe Hinoke Bidl (\t , [1''^^^-] - Q* h- ISl, per JT NwiviNS, J ,fit 
p. 4!ie; afiii’med, [ ISya] 1 Q. B. 206, C. A. The which follows that 

which IS quoted deals with tho 11 ecesMiy for imiliialitv. Thn ncce^^ify is ii^'t 
pociiliai’ to wagers, hut is commoM to all I’oiifract^^, and is IhcKd’oic not. <‘Usi’UP>-'rd[ ; 
see title (‘oN'rfj -\(T, Ynl. VII . ]), .'Jot. The pa'-sago cited sliould j»oiha])s 
he (h’sci’ihed ratlier as ii coiiqireliciisn o do^criptam of' a wager than as a 
dofiTiition. It was, of course, pruiionnced with lehncnce to lli(3 fads hicli 
weie undci discussion, and tlieieioio should not h/t3 irilicdcd ftn* failing: to 
cover every conccivtdilo instance of the thing dehnod, or for covt ‘ring’ more than 
was iiitoiKied. But from its very coiiipi<‘]n'Tisiveiiess it may mislead inqnireT.s 
into su 2 ‘p‘’^^^^& fkat it is sufficient and acounito for all pinpoM'^’, and it is for 
this leason, and m no sjiirit of ciithism, that some an.il\^is of its (‘omponent 
2 )arlH is otTerod. 

(d) A sweepstake in wdiich tho winner is deterinincd l>v lot or chance i a 
loltoiy [Allport v. (ISJo), 1 C. B. ‘J7i , (htih/ v. Firhl (h'tlh), 1) Q. B. dhl ; 
and SCO p. 2t)9, post). 

(f) (Compare J)io</k v. Ili<ns (1K7T), 2 Ex D. 422, 0. A. ; lAKlnn^od v. (h 
[1903] 2 K. B. 428; and see the distinction drawn in Apjdufiirlh v. 

(1842), 10 M. & AY. 728, hetween money suhsoribed by com2>etitors and addod 
money. The proviso to s, 18 of tho Gaming Act, 1845 (8 & 9 Vict. c. I9!0. drals 
with subscriptions to lawful games. This matter is doalt with hcrealtci (sea 
p 272, post). 

( f) k.a.y a man who has betted upon a horse which ho believe'* will \yin a 
valuable race may yet also bet against it to secure himself against loss kt either 
event (see Greville v. Chapman^ (1844), 5 U. B, 731), 
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Gaming and Wagering. 


Sect. 2. inference is not, it is submitted, the true one, or at any rate of 
Nature of much value in determining the attributes of a wager. No doubt, 
the each party forms or adopts an o])inion upon the value of the 
C ontra ct, chances of an issue in his favour ; this is expressed in the odds. 

JJut it is a matter of agreement, not of difference. That which the 
parties do differ upon is their hope, expectation, or, possibly, 
opinion, that the issue will belie the odds. In that expectation the 
contract gives each paity an interest in the event which he would 
not otherwise have, and to acquire such an interest is the whole 
object of the parties in entering into the contract; and if neither 
of the parties lias any interest in the event save the hope or 
expectation created by the contract, the contract is a wager (g), 
TJie statement, therefore, tliat the parties profess opposite views 
seems to amount to an expression of their motives in entering into 
the contract, and does not differ in intention from tho statement 
dealing with their inteicst in the slake. 

The stake. 552 . The stake of each jiarty is that which is at hazard between 
them, and may he said to quantify the whole interest of either party 
in the event (A)* If either jiarty l»as, before entering into the 
contract, such an interest in the event as iliu law considers an 
insurable interest (i), the term “ stake,'' as it is used in tho defini- 
tion whicli has been used (.;), is not properly applicable. Jt is with 
the transfer of the stake that the paities are concerned, and solely 
concerned, or, as it is exjiressed in the definition, “there being no 
other real consideration for the making of such contract by either 
of tho 2iaiti(iS " than the stake. 

Tlie transfer of the stake must be fiom one party to the 
other ; for it is essential to a wagering contract that under it each 
party may either win or lose (A). If tho ])ossil)ility of loss to one 

(v) See Kciit v. lin'd (1777), 1 Cowp. uS13. lienee policies of iiisiiranco made 
m^unible mtere-^t are wagers. See nule (//), in/ta, and litle Insurance. 
No doubt 111 the case of a “ hedging ” bet, the party making it has another 
interest in the event, e.g , a competitor who risks a stake and has the chance of 
winning a prize, or of winning or losing tome foiiner bet on tho same event. 
Dut these inteiests themselves aiiso out of wagors, luul the mteiest m question 
must be mdeiiendent of anv wager 

(/<) It IS submitted that tlio gamlding element m a wauei is nut to be sought 
in the incidents uf the contratt itself, but in the motives of the parties for 
entering into it A compaiison of an insurance contract and a wager will make 
this evident. Any contract of msiii'ance can be put into the form of a wager, 
find yet the presence of an insurable interest in one of the parties will prevent 
its l»emg so. But it is obvious that the jn’C'^once or absence of such an intore&t 
ill the e\ent cannot alter the undertakings of the ]iartics, which remain the 
same wh(‘ther tliey are cnfoiceablo or not. In other words, somothing which 
IS antecedent to and independent of tho contract is allowed to operate upon its 
effect. It IS submitiod that that which is allowed to Inive this operation is the 
moli\ 0 of tile paities in entering into it. AVlnle in a wager the motive is the hope 
of gain, m an insurance the motive of one party is tlio fear of loss. And, 
inasmuch as real inotives are too obscure for judicial inquiry, the piesoiice or 
absence of an insurable mteiest supplies a working test by means of which 
tlicy are to bo gaugt'd. 

(i) See title Insurance. 

( y) See p. 267, ante. 

[k) Thacker v. Hardy (1878), 4 Q. B. D. 0S5, 0. A. , Carhll v. Carlo: ir S?noke 
Ball (\, , [1892] 2 a B 4S4 ; aflinned, 1 Q. B. 2.i6, C. A. ; Lockwood v. 

Cory ,r, 1 1PU3] 2 K. B. '12-S, and see Eoheris v. Ua}rison (1909), 101 L. T. 640^ 
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party or the other, not loss in the conventional sense of failnre to 2. 

win, but in the sense of an actual payment or peiformance for the Nature of 
benefit of the other party, is absent, there is no stake, and the 
transaction is not a wager (/). Contract 


553< The jiarties to a wager select alternative contingencies The event, 
upon the liai)poning of which each will perform his promise. The 
happening of one of tliese contingencies is the event, which is, 
tlierefore, future and uncertain (///). 

where a poison wlio Kucce^^sfiilly iiianijailatod a iiiaoliinn had the piospecd, at 
best, of winning the pruilego oI niauipulatingit again without further pay uiord, 
and Darling, J was of u]niiJon tliat the transaction Tvas a wager The ease was, 
however, decided ou otlier grounds, see note (*), p. 2f>.S, post. 

(/) Tims, whcio tho detendanls olfeied £100 to any poison who, after 
oonforiuing to f'ortain conditions S]io<iitied in their olTcu', one of whudi was tho 
purc'liaso of an a})plian(“e of which they were tho proprieiois, ^hould contract 
intlueiiza, it was cjoutondcMl tli.it the tranbacticjii was a wager, hut held that it 
wiis ncjt, inasiiuich as whcoi tho contract first came into oxistonce c., wlien 
the jilaintitf liad jtertoimed tlie conditions whic’li w'oio tlie consideration for the 
defendant’s jiroimse) in no event could the ]«lainlifl: lose anything, nor could tho 
dcd'eiidauts w in anything. It w’as in fact a conditional baigain [(Utrhll v. (Whohe 
t^mokr null (o , [ISO-J'j 2 il Ih ^181 ; allhmed, [islKi] 1 <1 li ‘ioO, i\ A.). Hut if 
this reasoning waue ]>usUed to its logical conclusion, it would seem to show tliat 
a contract in wdiich tlio ])erfoiTnanco of oiio paitv was the considoialion for the 
pronii^o of tlio other could ik'vct be a w'agei. It is subuntted that the decision 
that the tiaiisaction in (piestion w’as not a wager is prefeiiibly to he supported 
upon the giouiid that the true inference from tho facts was that llic' loal 
motive of the jiaities in eiiteiiiig into tho contiact was not the transfer of 
tho £100, but tho sale and piircdiaso of an aitado in tho oidinaiy coiuse of 
trade. Jn this view tho £‘10(' wais not a stako. Hoe also note (//), p. LhjS, autr ; 
and eoinjiaio tlie cases cm “coupon competitions,*’ wheio tlie ejuGstion is 
whether the obtaining of tlio newspaper, or the conditional promise of a 
piizo, is tho induiM'inent to the purchaser, wdicii both eloments combine 
to form tho consicleration The courts have drawn dill'eient infeienoes from 
siniilar facds {t \tuu)ia<tu v. Ifulton (1R91), 60 Ij. J. (m. (\) 116; R. v. t^tvddart^ 

[1901] 1 K. li. 177, lb; Ilawhe v. lluJion d: Co. (190. >). 22 T. L. 11. 

169; tiU)(hhiif v. Huffur, Sm/ar v. Stoddnrfj [1895] 2 Q 11. 474). The judg- 
ment in iarti/l v Carbolic Bmoke Ball Co., supra, how^ever, athrms the 
prinnplo th.it the absence of reciprocal risk of loss precludes a contract fi’om 
being a m agor A contract of suretyship may bo distiuguibhed in tho^me way, 
for il the ])iiiic ijial debtor doeb not make default, the suiety will lose nothing and 
the crc'ditor will notliing fioin him But mi/o v. N/urc/r, [1 dll] 1 K B 296, 
the defendant h.id invited persons to contribute to a “trust’’ he wais about to 
open in coitaiu stocks, and proml^ed that if no piollt was mad(3 the contribu- 
tions should ho returned in fub If there was a proiit, it was to ho divided 
among the contnbutois, loss 10 pei The plaiiitifif conhibuted, and cm a 

piotit being made sued the defendant for his share. It was heM that the contiact 
W'as “ by way of wageiing,” and that the plaintiff could not recovei’. Compaie 
Hirst V. HVbams aud Ferryman (1895), 12 T. L. Ik 128, Cb A., a contrary 
decision on similar facts. 

im) Inii-much as tho nature of the event has an important hearing upon the 
effect, not of the wager itsedf, but of renmter tuinsactions arising out of it, it is 
oiteii necessary to asceitaiu accuiately what is the particular contingency 
U])ou which ])ayment is made to depend. In a loose sense a bet may bo upon a 
])ast event- -for instance, whether a particular horse won a race inaceitaiii 
year. In such a case the pai ties ai e betting upon the accuracy of their informa- 
tion or memory ; and the “ ovont ” is the proof that one or other was accurate. 

A security for tho performance of such a bet would be without consideration, 
whereas if the event had 'been the race itself, the security would have been 
given fSr an illegal consideration ; compare Good y, Elhott (1790), 3 Term Rep, 

693 ; Pugh v. Jfiihns (1841), 1 Q. B. 631. 
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554. As in the case of any other contract, so in a wager, the 
intention of the parties is a question of fact, and the court will look 
l)oyond the form in which the parties have couched the transaction 
in order to ascertain it(??). When the contract is good in form 
ttiere may yet be annexed to it a stipulation that it shall not bo 
executed according to its terms, and tin’s is an important test for 
determining whether the transaction is real or colourable (o). Such 
a stipulation maj^ either o])erate to defeat some of the expressed 
terms (jO, or ma}' add a term which would give the transaction a 
different complexion (q). But though there be no annexed stipula- 
tion, and though tlio t(a*ms of the contract provide for a perfectly 
legitimate object, as the sale of goods or the supply of information, 
yet if to tliat o]:>joct there has been suj)eradded an element of 
V agering, it is a question whether the original object has not been 
made merely an incident in the wager contract, or whetlier the 
eleiiieiit of wagering is severable from the rest of the contract (r), 
A U'st of this, when the contract is in form a sale of goods or chattels 
at one price or another, according as the happening of a named 
event shall determine, would seem to be whether the happening of 
the event does in fact tend to make the value of the article approxi- 
mate to llio price agreed in tliatovcnt to bo paid(.‘f), thus distinguishing 
a sale ai the market ])rico of a future day, or at a price formerly 
given for a similar article, and a sale at a price lixed by relation to 
an event ^YhiLh has no real Ijoaring u2)on the value (0. 

Where there is a present i)ricc agreed, though the value of the 
article is unaascertained at the time the contract for its sale is made, 
the transaction is not a wager (</). 

Thoagh the eleiiumt of wagering bo present in a transaction, yet 
if the contract be not mainly dependent upon, and is severable 


(?<) ('aihllv. CaihoJic HaU 2 U. U. -IS I, aRirinecl, [JS93] 

1 (h P. 2:)a, c. A. 

{ii) Thnclcr v. Ilardii (187S), 4 U. Ik Ik 6H5, A ; (iriznrotKl v. J>lane 
(INol), 11 (' 13 V. ValaluKiitn Rail. Co. (1800), 17 K. (Ct. of t^ess.) 

175, Uinvcrsal Stoi'Ic Kjihauijc v t^hiichan, [ISOG] A. (k ISO. 

[ji) UhircjsolMnk h\\c/n(tt;j€ Y 

(fj) 1/i/rv. Fax (1850), 4 11. & N, 350, Ek. Cli. To a coii tract for the loan of 
inonoy on the spuunty of a moil^age may ]>n annoxotl a Btipulation Hint a 
TV.Jjjjei lost in favour of tho lomlcr shall be roi»,u<l out of tho proceeds of the 
loan, in which case the mortgage would Imj iiitoiidod to sccuie the money lost, 
and not the money lent only, and would be given for a void or illegal ooii- 
pidf ration. Tho question properly left 1o tho jury, in rucIi a ca.^^e, is whether 
there was such a siipiihdion. 

(/■) Ronrkr v. '^hurt (1850), 5 E. & Ik OOl , llufipusou v. (1877), 2 

(\ P J). 70, an 1 coiiijiaio ('(umnoda y, IIulf(Ot (180J), 00 L. J. (m, c.) 110, as 
distinguislied m II. v. Sfoddart, [1001] 1 K. Jk 177, U. C. Ik 

(.•^) liohiLe V. Sherrt, tupra , and comparo Crofton v. Colgon (1850), 10 1. C. L. E. 

{i) nro(ph)} V. MiurioU (18:36), 3 Bing. (n. c.) 88; wlieie tho contract 
was for tho sale of a horse for £200 if he tiutted eighteen miles in an hour, and 
for 1«. if ho did not. Jin failed to do so, ro the price became l.s. But the 
horse’s failure to aceoTri])l]sh tho task by never bo little, though tending perhaps 
to decrease its value, did not make it ajipioxiniate to tho price, numedy, a 
nominal one. 

(n) The sale of next year’s apple crop; of tho next haul of a fisherman’s 
net, of an undeclared dividend, afford instances, ^ee also v.^/Zardy, 

Marten v. Gibbon (1875J, 33 L. T. 561, 0. A, 



Past 1.— Wagewno Contracts, 


271 


from, the wager, this element may be poverod and the contract 
enforced without it ( h). 

Sect. 3. — KkjIiIs of the Parlies to the Couliact. 

Sub-Sect. 1. — fnttr se. 

555. All contracts by ^\ay of gaming or Avagering (c) are void (d), 
and no action can be brouglit by the winner of a wager either 
against the loser or tlie staladiolder to i-ecover what is alleged to be 
won(c). This applies botli to wagers upon games and to those 
upon other events (/). All alike aio void, and, though not ilh'gal (tj), 
are of a neutral character, giving rise neither to riglits lior 
liabilities (//). 

566. But if there is a fresh promise of payment by the loser fr)r 
a fresh consideration from the winner, the conirac't so lormed is 
not one by way of gaming or wagering ; the consideration is good, and 
the fresli promise of payment is enforceable (f ) Mere forliearance to 
sue at the debtor’s re(|uest is, however, not suliicient consideration (A ). 

(h) Wdson V. Cole (1877), 38 L. T. 703, uud bce tke judgmont of 
Crompton, J., in lloiule v. bhort (1858), 5 10. & B OOf. 

(() The expression “contracts by way of gaming and wagering^’ Reems to 
include coiiti acts which aie not theinsolvos htiictly wagers, but are so iiitimutoly 

1 elated to wagois ns to be inseparabJo from them {Hnjgtnson v. Snnpsou (1877 j, 

2 C. P. P. 78; Tlioniaa v. (1901), 18 T. Jj 11. 89; liourke v 

supra. In the last case I'lioMproN, J., exjirossed a doubt W’hotlier a tinnsachon 
which meiely in pnit dejiended on a wager would be void. It is prob*ibh m 
question of how far the w'agering (dement enters into tbo transact Jon undei 
discussion). 

e Gaming Act, 1845 (8 ii, 9 Viet c. 109), s. 18 A wagoi cannot bo 
ced indnectly. Wlicro tbo w^ager juoMdeM that it shall bo P. P. — “ play 
or pay’* — that is, that the party lofusing to compote shall forfeit Ins stake to 
the otlioi, no ncdion can he brought to recover the forfeit {Painiree v. IJuichtn- 
son (1842), 10 kl & AV. 85, wheio the wager was illegal, but this fact wouM 
not, it is submit, ted, all'ect the ])rin(‘,i])le). • 

(r) IHtjyle v. Hifffjs (1877), 2 lilx. 1> 422, 0. A. As regards pleading the Gaining 
Acts as a defence to an action, see Lndcett v. Bhod (1908), 21 T. L. It. (UV, 
whore it w'as lield that a court would of its own motion refuse to allow tin* law 
being invoked to enforce payment of a bet. The fact that a defendant lias 
pleaded the Gaming Act.s as a dtdonce is not a giound for deprividg him of 
costs (6ha«?'i7/c (t Co. v. Firth (1903), 88 L. T 9, A.). As 'O pleading, in 

general, see title PLKADiNa. 

(/) The earlier Gaining Acts, stat (1884), 18 Car 2, c 7 (now i(*])caled); 
Gaming Act, 1710 (9 Anno, c. 19) ; and Gaming Act, 1835 (5 & ([ AVill. *1, c. 41), 
refer only to wagers on games. 

[g) l.e.y by virtue of the Gaming Act, 1845 (8 & 9 Vict. c. 109); but they 
may for other reasons be illegal. 

(/i) Haigh v. Sheffield Town Council (1874), L. E. 10 Q. 15. 102, per Lusii, J. 

[i) Ilgams v. Stuart King, [1908] 2 K. B. 898, C. A., and cases there cited. 
Compare Qenf&rsikrings Aktiesehkahet {Skmidinavia lleinsurance Co. of Copen- 
hagen) V Pa Costa, [1911] 1 K. B. 137, 142. The facts were held to establish 
such a new contract in Biihb v. yelv€7'to7i (1870), L. E 9 Eq. 471 : Goodson 
V. Balier (1908), 98 L. T. 416 (but see the comments on this case in Ihnims 
V. Stuart King, supra); Re Browne, Ex parte Martingell, [1904] 2 K. B. 133; 
Hodgkins v. Simpson (1908), 25 T. L. E. 63 ; Cohen & Co. v. Uijih Jj Co. (1909), 
26 T. L. E. 710; affirmed, 28 T. L. E. 128, 0. A. ; and Wilson v. Conolly (19]0), 
27 T. L. E. 7 ; affirmed (1911), 130 L. T. Jo. 337, 0. A. ; but tlio iacts did not 
establish such a fresh contraot in Chapman v. Franklin (1906), 21 T. L. E. 516, 
and Ladhroke ifc Co. v. Buckland (1908), 25 T. Jj, E. 55. 

ih) Chapman v. Franklin, supra; ligama v. Stuart King, supra, per Goreli* 
Barnes, P., at p. 708; Hay v. Ayhng (1861), 16 Q. B. 423. See also title 
Contract, Vol. YII., p. 397. 
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567. An action, however, lies to recover any prize or subscrip- 
tioji to a prize to be awarded to the ^Yinner of any lawhil gamfe, 
si^ort or pastime (/), provided that the subscription or prize is not 
itself a stake, and the competition, therefore, a wager (m). It has 
not l)een decided whether, or liow far, a prize provided partly by 
the stakes and partly by contributions from j^eraous who are not 
competitors, can be recovered by the winner (« ). 

558. If the loser has j>aid his stake to the winner after the event, 
it cannot be recovered, even though the wager is illegal (o). On the 
other hand, when a stake is paid to, or rather deposited with, one party 
by the other befoie the event, it is recoverable either before or after 
tlje event, unless and until it lias been apj)J opriatud liy the whiiner in 
payment ( p). Ihit when the deposit is made in resjiect of a liet upon 
a hm*se race nr <dlier spoi t or g^ime, and is received by or on behalf 
of the o^\ner or occupiiT of, or, ]^erhaps, of the ])erson using 0/), a 

(/) (.ijnning Act. lSir> {K eV. *) Vict c. lOD), s. IS As to whut aro or 

1171 lawful p:a7iH‘iS, POO ]). liS4, 

(?/ 7 ) iHqqle V. Jlujg^ (1877), 12 Ex D. *1122, C\ A.; and roinjuue Ayjihijurih v. 

(1812), 10 At. AV 723; Lo</cn'<n>tf v. <\to}wr, [ISKId] 2 K. 11. 128 , 
htvd V. Jtohtrfs, [1000] 2 U. B. 407, A Sco also p. 207, aiifc. 

(a) ^Jlie io})ort(4 decisions upon the ineaiiing of the ])roviso in favour of prizes 
have all been given in cases where Ibo allegt'd piizos were the stakes of the 
purtios and the tiansactions wore wagers {liaison v. Kewman (IKTO), 1 0. P 1). 
673, 0. A.; *Joomhia v. Ihhhlv (1800), L. It. 1 Exch. 24S ; Digqle v. Hifjfjs, 
supra). If, therefore, the limitation ])ut upon the proviso by tlioso deci- 
sions is used only in nd'cioJico to tlio fai'ta nndor discussion, it Avould ex- 
clude from th(» operation of the pioviso only piizos or sul)Scri])tioii8 which aie 
stakes and nothing more Theiefore, without questioning tlio conectnoss of 
tlm decision in Ihqgle v ITn/t/s, su]>ray as applicable to that state of facts, it is 
still arguable that the pioviso, though not intended to make the stakes in a 
mere wager recoverable under the guise of a jirize, was intended to exclude 
from tlie operation of the section wliat aro substantially ]>rizes, though in part 
stakes. Perhaps, if it were possible* to do so, the courts w'ould sever the pii/e, 
allowing only the contributions of non -competitors to bo recoAered ; see p. 270, 
ante ; and compaie Wthoii v. Cole (1877), 30 L. T. 703, and the judgment of 
CiiOMPTON, J., in liourhe v, f^hort (1860), o E. & B 001. 

(e) Gaming Act, 1802 (65 & 50 Vict. c 0}, s. 1. Jt was formerly'’ lield that 
moiujv paW in respect of a bond wduch w^as void under the (laming Act, 1710 
(0 Ann. c. 1 1), s. 1, might borecoveied even after the event (AVu/v/c/i v. Shadwell 
(1755), Amb. 200), but it i.s submitted that tho Gaming Act, 1802 (66 & 50 
Vict. c. 0), s 1, tliuiigh passed aho intndiiy lias tho effect stated in the text; 
compare Saffery v Maijcr, [1901] 1 K. B. 11, G. A. See, however, CasAon v 
Cole (1910), 20 T. L. B. 408, whoio the learned judge seems to have taken the 
view that the Gaming Act, 1802 (55 & 50 Vict. c. 9), s. 1, applied only wheie 
the person p«n'kiijg to recover was an agent. 

(/)) Tap}>en(lf>n v. liandall (1801), 2 Bos. & P. 407 ; a,nd see p. 275, p 05 A The 
statement in the text assumes that a paity to a wager who receives a deposit from 
the otlici is in the position of stakeholder! Bee, however, the observations of Lord 
J'ksuKit, M.R., m i^lradntn Cnirersal Htoric Exchange (No 2), [1895] 2 Q. B. 
097, C. A., at p. 099. it will be observed that, in view of tho hnding tnat there 
had been appropriation by tho winner, these observations go beyond what was 
necessary for the decision of the case. It is difficult to distinguish logically 
between the position of a party with whom the stake of the other party is 
deposited, and that of a tliird party who holds both stakes The judgment of 
A. L. Smith, L.J. {ihd.. atp. 703), draws no such distinction; and see Manning 
V. Cnrcell (1855), 7 Ee G M. & Q. 56, 0. A.; lie Cronmire, Ex parte ^Va^ldy 
[1898] 2 Q. B. 383, C. A. ; Aiihert v. Wahh (1810), 3 Taunt. 277. • 

The doubt arises on tho words of the Betting Act, 1853 (IG & 17 Vict. 
c. 11“\ 8. 5; see note (r). p. 273, pt-at. 
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house, office, room, or other place, kept or used for the purpose of 
hettiiip; with persons resorting thereto or of receiving deposits on 
snch bets, the deposit may be recovered altlioiigh it has been 
appropriated by the winner^))- 

Soji-Seot. 2. — Ayainit the Stakeholder. 


Sbot. 3. 
Bights of 
the Parties 
to the 
Contract. 


559. Th(! stak(diolcl(ir is the agent of eiich depositor in respect stakcLolJer 
of the sum deposited by him, having authority to pay sucli deposit position. 

to the winner, and is not the agent or trustee of both ])arties(.s*). 

He cannot, therefore, sue either party for an unpaid stalcu (0- 

560. Although, after the event, by reason of the stakeholder’s stakehoWep^S 
authority from tlie loser, tlio loser's stake is htdd to the use of the liability for 
winner, yet the winner is pn'cluded from luinging an action against 

the sfcakeholdei’ for its recovery (</). An action can, however, be 
brought against a siakeliolder h^^ eitlier ]iarty to recover his 
owm stalce, even after the detei'minaiioii of the event uj)on \\hich 
the wager w^as made {b), as long as the stakeholder has not 
executed the authority given to him liy paying the loser’s stake 
to the w'imier (. ) ; and this is so whether tlie wager be void 


(r) iJettiiig Act, ISj.S (lb (Sc 17 Vict. c. 110), h o* “ Any inonoy oi vJiliialilo 
thing received by ant/ such person uforesaitl arf a deposit ou any bet. or as or for 
the coiitfidcratioii for any such assurance, undertaking, jn’oinise, or agreoinent, 
as aforesaid, shall bo doenied to liavo been received to or for the use of the poison 
from whom the sanio was roci'ived, and such inonoy t>r v.iluiiblo thing, or tlio 
value thereof, may be reeover<‘d accordingly, with full costs of suit, in any court 
of competent jurisdiction.*’ Although the section speaks of a deposit on any bet, 
a eonsidoration of the eailior sections will show that the bets in question ai© 
only those ou races, games, tights, and other sporting coiitingoncies (see p. 291. 
poitt). The liabdity, under this Koction, of a “ person using ” (as to the kind of 
use intended, see p. 2‘Jo, po.s'<) a house, room, or place, for the prohibited pur- 
posfjs, presents some ililiiculty It arises upon the words printed above in italics, 
Ss. 1 and If of tbo Potting Aid, ISalJ (10 ^ 17 Yict. c. 119), mention, among other 
persons, “persons using” the house etc., •while s. 4 {ibid)j which imiioses a 
penalty upon receiving deposits, does not imjiose it on the “ peison using ’* lu 
Doygeit v. ( 'aitern (18d5) , 1 1 Jur. (n.s.) 243, Ex. C’h., CKOAirroN, J., Cuannell, IJ., 
Plackiutrn, J., and {semhle) Pollock, (AB , were of opinion that s. 5 of the 
Betting Act, 18o3 (10 17 Vict, c. 119), refeiTcd only to tho persons inontioned 

in 8 . 4 {ibid ), while Bramwell, B , Mellor, J., and Pigcjott, B , Expressly 
loft this point open. But lu Vo(ft v. Marlimer (1900), 22 T. L. B 703, Joyce, J., 
held that s. o ol the Belting Act, 18o3 (10 & 17 Vict. c 119) applied to a “ ])erson 
using ” the place in question. The earlier case was not cited. It should, 
however, be borne in mind that tho teiin “person using” l\ad not, when 
Doggvtt v. Oaitern, supra, was decided, the limited meaning now assigned to 
it. t!>oo note (/>), p. 275, post. 

(8) llampditi V. Wahli (1.S70), 1 Q, B. T> 189. 

(t) Chajlton V. JIill (1S31), 5 0. & P. 147. 

(a) Gaming Act, 1845 (8 & 9 Vict. c. 109), e. 18. 

{h) Vnrvey v. JlicJnnan (1847), 5 0. B. 271 ; Martin v. Hewson (1855), 10 
Excli. 737; Uawpdcn v. Ha/a/i, supra, Diggle v. ILugs (1877), 2 Ex. P. 422, 
(J. A. ; Trtmble v. Ildl (1879), 5 App. Cas. 342, P. 0. ; He CronmirCy E.l patU 
Waud, [^^98] 2 Q. B. 383, 0. A. There aie, however, two cases {Wdlvr y, 
Deakina (1827), 2 0. & P. 018 ; and (Joldsmith v. Martin (1842), 4 Man & (i 5) 
in which the ow'uer of tho horse which finished first, knowing the horse to bo 
disqualified, failed to recover his own stake. 

(<) The words of the Gaming Act, 1845 (8 & 9 Vict. c. 109), s 18, “no suit 
shall be brought to recover anv sum of money . . , deposited in the hands ot 
any perspn to abide the event,” do not apply to the party’s own bfuke {Digglev, 
Higgs, supra). Nor is a party’s own staKO, when Ae.jjceited witli a stakeholder, 
“piiid ” by him “ under or in respect of” a wager within the meaning ol th^ 
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Beot, S. only (d) or also illegal (e). But when the stakeholder has paid over the 
Bights of stake in accordance with a subsisting authority, no action can ho 

the Parties brought against him(/'), even though the wager be illegal (^r). If, 

to the however, he pays the winner after the loser has determined his 

Co ntra ct, authority to do so, the stakeholder is liable for the amount paid [h). 

So also if he does not pay strictly in accordance with his mandate, 
which he does not do unless the parly to whom he pays has been 
declared the winner in accordance with the conditions of the 

wager (i), and he cannot waive any of the conditions without the 

consent of the parties (A). 

Ke vocation of 561. An intimation from a party that ho does not intend to 

Buthoniy, abide by the wager, a demand for the return of his own stake (/), 
or, it seems, a demand for both stakes on the ground that lie is 
the winner, are suflicient to determine the stakeholder’s authority 
to pay the stake of that party to the winner (/;/), and thereupon 
any money in the hands of the stakeholder ceases to be money 
deposited to aliide the event, and becomes money held to the use 
of the depositor, which the stakeholder has no good reason for 
retaining («) ; while, a2)art from exjiress revocation, the stake- 
holder’s authority is revoked if for any reason the decision of 
the event in the manner agreed upon becomes imi)ossible((>), 
or if either party dies before the event, or the loser of it after the 
event {p), 

Ganimg Act, 189‘2 & 50 Vict. c 9), for the word “ piiicl ” jh tlioro tim-iI hi ils 

priiiiiiry seiiho of pud out ami out v. Thomas, [1S95] 1 Q. 1>. 09 S ; 

liHKfc V. Ashlci/ and Smith, I id , [HKIO] 1 (b L. *741, 0. A.). 

{dj Varnnj v. linkman (184V), 5 (’. 1>. 271. 

(^) (htton V. Tharland (iVOJi), 5 Toim iti'p. 405; lloirsvu v. //tinn rA* (IKOO), 
8 Term Kep. 675; Aidjcrt v llVds/f (ISIO), 0 Taunt. 277 ; Smith v. Biiknnoc 
(1812), 4 Taunt. 474; Mai fin v. Tlurt^ou (1855), 10 Excli. 737; llaatcloio v. 
Jark'RojL (1828), 8 B. t't C. 221. 

(/) Brandon v. Ifihhcrt (1814), 4 Garni). 37; Saraye v. Madder (1807), 30 
Jj. J. (EX ) 178. 

{(j) IJowson V. lianvoik, sapia. 

Ch) JJodbvn V. Ta'rill (1833), 1 ( ’i & M. 7t>7. 

(f) Tarr v Mai'tinson (1859), 1 E. S: E. 450 AVhen the terms of the wager 
provule fhat disputes shall be settled by nuincd persons, e.y., in the case of a 
noise lace, by the stewards, they are not in the position of arbitrators; their 
decision need not bo unanimous,* bnt if arii\ed at m good faith and intended to 
be tiiuil, it is binding {Parr v. Winttnnyham (1859), 1 E. & E. 394; and see 
lienboLu v. Jone^ (1845), i4 M. & AV. 193) ; nor is a blewaid disqualilied from acting 
because ho has betted on the lesult [KUii v. IJopt^er (1859), 3 II. & N. 700), 

(7f) Weller v. J)eakins (1827), 2 C. & P. 018. 

fZ) Auheri v. Wahh, supra ; Busk v. Walsh (1812), 4 Taunt. 290. 

(7/?) Hash low V. Jtivkson, bupia. This decision was doubted in Mearimj v. 
7 /c//??j(75 (1845), 14 M. & W. 711 ; compare, however, Buie. v. Cartwright (1819), 
7 Price, 540 ; Carr v. Martinson, supra ; and the obsoivations of CocKBUliN, C.J., 
in Hampden v. bViZii/i (1870), 1 Q 11. 1). 189. On the other hand, see the 
observations of Denman, O.J., in Gatty v. Field (1846), 9 Q. B. 431, where the 
contract was illegal. 

a Varneys. Hickman, supra, per Maule, J., at p. 282 ; StraHian v. Umversal 
Exchange (No. 2), [1895] 2 Q. B. 097, 0. A., per Smith, L. J., at p. 705 
see also Bush v. WoIAk supra. 

(o) Carr v. Martinson, supra; Sadler v. Smith (1869), L. R. 4 Q. B. 214: 
affii-med, L. R. 5 Q. B. 40, Ex. Oh. 

(p) The reasons for this conclusion are these. The authority of Un agent 
ceases upon the death of his principal. Therefore, if the loser dies at any time 
before his stake hfts been paid over, the stakeholder ceases to have authority 
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662 . Appropriation of the stake by the stakeholder, when he is 
himself a party to the wager (5^) and the winner of it, is tanta- 
mount to payment, after which the stake cannot be recovered from 
him (r). But in such a case the stakeholder’s authority to appro- 
priate the sum in his hands extends only to a sum wliich has been 
deposited to abide the event, and does not extend to anything 
deposited with him as security for the performance of the wager, 
for where there is a deposit by way of security, the property in it 
does not pass the moment tlie bet is lost and won. There is 
something else which must happen, tliat is, there being a breach 
of contract, tlie damages arising therefrom are not paid (/?). 
And securities which are deposited by w’ay of cover arc deposited 
as security, and conse(iuentiy an appropriation by the jiarty with 
\vhom they are dopositcnl does not prevent their recovery (u). 

563 . To this general rule, that an action for money had and 
received does not lie after a deposit lias been i)aid over or appro- 
priated, tbere is an exce])iion (/>). When the deposit is made in 
respect of a liet upon a liorse race or other sjxjrt, and is received by 
the owner or occupier of, or, perliaps, by a person using (c) a place 
kept or used as a lud ting-house, the deposit may be recovered 
although it has lieon paid over to or appropriated by the ^\ inner. 

Sect. and Prinripal. 

SrH-Sr(U’. 1, — AfffnCs RujMh agamd his Piiurqxd, 

564 . All y jiromise, express or iinjilied, to pay any person any 
sum of money paid by him under or in respect of any contract or 
agreement by May of gaming or wagering, or to pay any sum of 

to pay it to the winnor. If either party dies before the dctfMTiiinatinii cd the 
event, the bet, by the rnstoiu of betting, goes off; see Afainiinij v. Pvrnll 
(IS.jj), 7 Do 0. M (i. uo, P A.; and so iMhe suivivor pioves to be the loser, 
the stakeholder Avould nevortholess ha\e no aiithuiity to ji.irt with the losei’a 
stake. But if the winner dies af(fo’ fho event and hofoio payment over, nothing 
ha''! (’>ccuricd to detcimino the stakeholder’s authoiih". 

(7) The fact tliat he is also a pai tv makes no dift'eienrp to his position as a 
st.ikoholder (/?'' Cumiinrc, Kx. }'cutc W'oud, 1* (b Jh 3SS, (A A.; tVamnnj 

V. Pifr<rl/ (ISoo), 7 Do tl M. & U. oo, (J. A. , and see nolo (/i), p “Tli, sv/ira). 

(r) Sinnhdti v. rnn'cn>nl »S7or/t KMhamie. (No. 2), [ISao] 2 ti 15 (j!)7, V A. 
ps) t^inirhau v. V'utvcrsal Stock Ejchaiujc, [1805] 2 (i. 15. 329, (J. A., Be 
(^nmmife. Ex parte Wav dj supra. 

(a) Thid., and Pnirersal Stock Erchavfje v. StracJian, [1890] A.*0. 1(30. 

[h) EottingAct, 1853 (Id & 17 Yict. c. 110), s. 5' “Any money or valuahlo 
tiling roceuod />// «a// .sw/r/i aforesaid'^ (for the moaning of these words, 
FOG note (r), p. 273, ante) “ as a deposit on any bet, or as or for the cousideiii- 
tiou for any such assurance, undertaking, promise, or agreement as aforesaid, 
shall bo deemed to have been received to or for the use of the person fioni 
whom the same was received, and such money or valuable thing, or the value 
thereof, may be rocoveied accordingly, with full costs of suit, in any court of 
competent jurisdiction.” This section is not impliedly repealed by the Gaming 
Act, 1892 (55 & 56 Viet, c 9), a. 1 {Lennox v. Stoddart^ Davis v. Stoddart, [1902] 
2 K. B. 21, C, A.) ; see ali>o ii. v. Moiixmer, [1911] 1 K. 15. 70, 0. 0. A., wliere 
the receipt of postal orders was lield to be etpii valent to the receipt of iinmey. 

(r) The diflicultv arises on the meaning to be given to the words “ any such 
person aforesaid in s. 5 of the J5etling Act, 1853 (16 & 17 Vict. c. 119), as to 
which, see note (r), p 273, atitc. As to who are “persons using” a bettinsr^ 
house wifliin the statute in question, boo p. 295, posb 
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money by way of commission, fee, reward or otherwise in respect 
of any such contract, or of any services in relation thereto or in 
connection therewith, is null and void, and no action can be 
brought to recover any such sum of money (d). 

The Gxi)ression “ money paid ” includes money to be paid, so 
that an agent cannot claim indemnity for sums w^hich he will be 
compelled to ])ay(c). Nor docs the fact that the person who has 
made the j^ayment which he seeks to recover is a stranger to the 
contract under which the sum liecamo due, or even, it seems, the 
fact that the agent is ignorant that the payment he is making is 
in respect of a wager, entitle him to recover the amoiint from his 
principal (7 ). 

A (l('|>osit by a pai ty to a \\ag('r with tlie stakeholder is not money 

paid” by liim so as to be irrecoverable, because the word “paid ” 
is there used in its jirimary sense of paid out and out (7), hut a 
deposit provided and paid by an agent of a party to the wager into 
tlio linnds 01 a stakeholder is paid out an. I out by the agent, and 
cannot, tlnn’idore bo recovered either from the principal or tlie 
stakeholder (/O- 

ScL-Sscr. 2. — J*rinn]>ur8 Jhtjhts (Ujainst h\8 A<}pnt. 

665 . While the agent cannot recover sums paid by him on his 
priiicipaVs behalf, he remains acomintal)lo to his principal for the 
procoi'ds of bets pioved to have been received by him (?-). But, 
even thongli em])l(ue.d for reward, tlie agent is not liable to his 

l^./i Cijuning- t, iSilJ > ^ ,'»!) \'i« t 0 li), s. 1. Thus Act iou(1<to(1 i*bsi>loto 

tlir drClSlollH ]Il V. A laid 'inn ( iSSj), L'i H. 11 I >. C. A. , Mild otllOl’ SJDlll.ir 

( iUM'S Tlio ox[)rorf.dnti “no [K'tioii .sliull bo biou^ht” makon tins oniK'tmoiit 
]Mit of Ibo l< I Jon, so tliat it. oj.oi utos Ti])on tiunsactiona winch have tiikf'n 
placH ubioad if put in suit in b^nglaud {Mou/ia \. (Juen, [li)()7J 1 K. Ik 7'n>, 
C. A.) ; oud soo ]» ‘Js2, jx'nt • 

(c) Lcitfv ir.// /»////(-/? (moj), 70 L J (k b ) 7oy 

f f ) Tijfo >1 \. [lS0.il 1 (J li. 4\. It shouLl, liowovoi, bo nntod that 

noitliM’ of llio niMoboirf (jf who decided the onS'O had an 3 ^douhtbut 

that" tlio plaiiitiH lu tint know that tho pa^^nouts ho was making wore for lost 
bet^, an4 no the\' could the more loadilv come to the conclusion not onlv that the 
money wa.', paid in i expect of hets^, hut also that it ^\aB so paid hy the aejent. 
AVji.ls, J , ho\\ovcT, expressly says that it makes no difference whether tho 
ii^eiit know or nut (as to which, however, soe observations of Fletciiek 
fvIori.iON, L J., in Jlifuins v. Uuurt Ab/i//, [lOOS] 2 K. Li. G'JO, C. A., at ]). 715) 
but that the piuu ipal might, by leiue.'-euting that the sums which he required 
li/.'. agent to pay weie not due in ro'-pect oi hots, be o>topped from yettuig up 
the Act 

\'n huUu on Thionu'i, [ l.s95] 1 Q, B. C98; Burge v. Ashhij and Smith, 

uf , [mooj 1 a li. 71 J, a: 

') V [‘hninur, [18’J7] 1 B. 031, C. A. And sco the distinction 

betwe'^n tins case and O' Sail ivan v. Thomas, an in a, drawn by ItOMER, L.J., iii 
Bufffi V, Ashhif (nai Smith, iJd,, mjaa, 

(0 nerstou V. Bt'f'sUw (1S75), 1 Bx. J). 13 ; Aohnson v. Lamlni (1852), 12 0 B. 
438, //nyyr v. Sava^jv (1SS5), 15 Q. B. 1). 3(i3, 0. A.; />c Matios v. Benjamin 
(1894). 33 L. J (q n ) 248. It is not an luicoinmon 2 :)raclico for a bookmaker 
Uf roprosent himself as an agent, when he is really taking the bets as a principal. 
Iti such cases, if sued as an agent for tho proceeds of bets alleged to have been 
won, he may bo estopped from setting up that he was a prmcipal and so 
availing himself of the Gaming Act, 1845 (8 & 9 Viet. c. 109) ; compare Moore 
V. Beavhey (1891), 7 T. L. B. 748; Botter v. Godrington (1892), 9 T/L. E. 54, 
•nd Gumerd v. Wiltshire (1894), 10 T. L. H. 605. Receipt of Idle proceeds of s 
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principal for failure to carry out his principal’s instructions. Had 
the bets been made and won, the priucipal could not have 
recovered from the loser, and no damage is provable (A). 

Sect. 5. — Pa)tncrshqK 

666 . An agreement to enter into beitinj^^ transactions upon a 
joint account, or a parlnersliip in a betting business, is clearly not 
itself a wager. Nor would it appear to be a contract “ by ’w ay of 
gaming or wagering " (/), and lliereforo the express promise of 
of the partners, or that wliieh is to be iinidied fiom their 
relationship, to account to the other for the proceeds of llie 
business Avlncli lie may ljiLV(3 recei\ed is not void(//i), and tlie 
liability of a paidner to account for moneys of tlie partnership in 
his hands is the same as that of any other agent, liut since a 
partner cannot sue his partnm* for, or claim crechb for, sums 
ex])ended by him in paying lost bets, the promise of his partner, 
whether express or ini])licd, to r(*])ay him being void (?/), it seoius 
that no real partiuirship can exist (e). 

Fnitliev, when iiaynients have lieen made by one ]>ai‘tiieL’ out of 
jiarlnei sliip funds ju’ovided liy the other, lliat othm* cannot recover 

bet, liovvevor, is not jnoved ineicly by ovidonco that iho agent accepted a com- 
inission to make a bet on a j)articul!\r event, and that the event has hcoa 
decided favouiably Theproc(‘(^dsmust bo tiacedtu the ugfut's hands (/^/ ikhard 
V. Doiighton, Lovyck <l' (^o, (lUOO), 10 T. L. 11 ;;77, (\ A); but in the absein ‘0 
of any ovidonco to the contiai v, dclivci vof a comnnsbion account may establish 
a prim n fane case [(\fiuji v. M'tirrtjor (lt)07}, ol Sol. Jo. UUd). 

(/r) Cohen v. Kiitdt (1.SS9), Cll ci. 11 1> bSO. Since the Gaming Act, 1802 
(,jo it 50 Yict. c. 0), the agoiit/s employment, unless ho is paid in advance^ is 
neces.s.irily gratuitous, in whieli case no action would lie uprm that ground. 

(/) There is, however, an i*x]>ression of judicial opinion to tlie contrary in 
Soilcrp V. Mapfr, [lOOl'l 1 X. 11. 11, A. L. Smith, M Tl. The facts 

weio as follows : One Yautiii and the detendant ontuied into partneudiip foi the 
purpose of working the dofendant’b h\blom of lietting on hoi sc lacos. Yautiu 
found the luuuoy lor the \eiiture, not by way of loan to the defendant, but by 
way of partnerbhip capital, while the defendant, on hi-^ bide, found the skill. 
Bets weie made, lost, and paid to the winiieic by the dtd’endant, and yho whole 
of the money, which had been found by Yautin, was lUeriby exhausted. The 
defendant then gave to Yautin his inomissory notes lor one-half of the 
losses. Yautiii’s irustee in baukiu])tcy sued upon the notes, and the defendant 
pleaded that the consuXiutiou for them was money paid by him iindei or in 
1 expect of wagtTs and was therefoie void. The court held that. Yautin had, in 
effect, paid the 'VMiineis by the hand of the defendant, and that as the con- 
sideration fur the notes was the defendant's promise to refund his shaie of 
those payments, the consideration was void. But A. L. Smiih, M.B., rested his 
judgment on the ground that, m handing the money to the detendant, Yautin 
*mado a payment in respect of an agieemont to bet upon a joint account, which 
agreement was itself by way of wagering, and that such payment, being ibo 
<'onsideration for the notes, was a void consideration. It is submitted that in 
view of theearlioi authoiilies, cited in noto(?/i), tw/ra, to which his Lordship’s 
attention was not called, the reasons given by the other members of the court 
nre preferable ; compare Faihiey v. Rajmits (1707), 4 Burr. '2009 ; Vnvoyo t v. 
Felhivs (1830), 10 B. & C. 820. 

(m) Johnson v. Lansleij (1852), 12 C. B. -109 ; Beedon v. Beesion (1875), 1 Ex. 1>. 
V6\ Be Mattos v. Benjamin (1891), 03 L. J. (q. b.) 248. 

(ti) Gaming Act, 1892 (55 & 50 Yict. c. 9), 8. 1. 

(o) S^e observations of Eletcheb Moulton, L. J., in Tlyams v St-mrt King, 
[1908] 2 K. Bm 09i;, 0. A. ; but compare those of Fahwell, L.J., ihid,^ at 
p. 725. As to partnership generally, see title Partnershit. 
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Sect. 5. f/om the one hie share of the jmyments, for in that case the pay- 
Partnership. ments, though made to the winners by the hand of the one, are in 

effect ])ayment8 by the other, and he is therefore seeking to recover 

payments made by him in respect of wagers (p). So that a partner 
who lias paid more than his share of losses, either directly by pay- 
ing the winners out of his own moneys, or indirectly )>y putting a 
fund at the disposal of his partner for the purpose., cannot make 
his co-partner repay such excess. 

Account, 567. It therefore seems doubtful whether an account would be 

ordered {q), even wdu.ro the betting transaction w'as not illegal. 
But where the intention of the parties is that the business shall bo 
carried on illegally (/*), no account will I)o ordered (s). fact 

that ojie of the })arties has carried on the business illegally without 
the knowledge of his co-]»artnor w^ould, of ilself, atlord no defence to 
ail action for an account, though questions might arise, upon taking 
the account, as to the allocation of sums in fact earned by illegal 
practices (s). 

Hkct. 6. — ]\[nnri/ Lent, 

For gaming. 568. Money or other valuable thing knowingly lent for the 
purpose of gaming (/) or of betting iqion the sides or hands of those 
who do or shall game at any game, or lent at the time and place 
of play to anyono so gaming or betting, or who sliall during such play 
Ro play or ho-t, is not recoverable (<?)■ When counters are used the 
money wliii'li they reiu’esont stands upon the sumo footing (/>). 

Fornthcr 569. On the other hand, money lent for the purposes of betting 
wageis. upon contingeiicies other than games ir) is recoverable. 


ip) V. Mayer, [1001] 1 K. 13. 11, C. A. 

( 7 ) 111 oTio case deciilnd pmeo the pasHing of tlio Gaming Act, 18^2 TOo Ofi 
Vii’t. c. 0 ), a, pai’inerbliip account of a l)<)<)kmakei't 3 bubJiiess was oidcTrd to be 
taken. The Gaining Act, 1892 (55 w 58 Vk'I. c. 9), docs not seem to have been 
brought to the attention of the court, which was diro(’ted to anothoi matter 


[Thiraitcsy. ronUhirmfe, [IK96] 1 Gli. 496). It is possible that the decision 
would have been diilcreiitif the eflect of the leE^islation had been brongtit under 
notn'p. Se^etheob'^mvatioiisof A. L Sauth, lU Ik, in ixiffcry v. Mnyrr, su}irn, and 
of DakLTNCJ, J., ni Thoiiant v. Ihy (190S), 24 T. L. K 272 On i,he ntber hiind, m 
Ibtams V. [1908] 2 K. 13. 696, C. A., l^b\Jiwi:LL, L.J,, worn not 

prepared to overrule Tluraiies Coulthwaite, suj> 7 'n. 

(r) As, for lustinice, the business of n gaming or batting house. 

W v..iUa,’p 2 Bos. & P. 371 ; Ite 8,oit, Ex jmrfe Bril (181.3), 1 

]\1. iS: S. 751 ; Thnaifra v. OvaHlirnite, KU)n<t, In that case tho quoatioii arose as 
fo tho dfifondaiit’s liabilily to acc<>uiit foi winnings, alleged to have boon oa,rnod 
by illegal practmos, but ivaa not docidod, CiinTY, J., saying that there seemed 
to be no aulhoiitv upon the point , com])are, Jiowover, t^harp v. Taylor (1S19), 
2 T’h SOI ; AUmbrook y. (1766), 2 \\t1s. ;;()9, Faikneij v. Rcynous (1767), 4 
Ihiir. 2069. It is Bubiniited that iii tho circiinistanc(‘s the defendant could not 
set up tbo illegality iii answer to a claim foi iiioiioy had and received. 

(G I he word “ginning” moans i>laving a game for stakes, even though tho 

ffJcoxHr ^ ^ 286; PatUn v. Ithymcr 

V. Taylor (18(39). 20 L. T. 483 ; Ilew v. Harsion 
(.8<8). 3 Q. L. T). 4oJ ; l)ys<m v. ZI/onch (l«8t)), 22 Q. 15. D. 351). Seem, if there 
IS no stake (Ao«Vt?/'oed v [1903] 2 Iv. 13. 428). 

brought al.nut by the conjoint effect of two statutoB (Gaming Act, 

1 MO (9 Ann. c. Ui), s. I and Gaming Act, 1835 (5 & 6 Will. 4, c. 41), aa to 
which, see note («), p. 280, posl, * 

(b) SL Oroh V. Morris (1885), Gab. & El. 485. 

(P) rho words of the Gaming Act. 1710 (0 Ann. c. 19), ■. 1, are gaming or’ 



Pabt 1. — Wagering Contracts. 

So also loans made to enable the borrower to pay bets, no 
matter upon what events, which he has lost, arc recoverable (<i), 
unless, in the case of gaming contracts, tlie money is lent at the 
time and place of play to a player (e). 

But although these two classes of loans are recoverable, yet 
when the money is paid at tlio request of a party to a wager, 
either to the winner of it (./'), or to a stakeholder as a dejwsit to 
abide the event (7), no action for its repayment lies against tlie party 
at whose request it was paid (k). 

Sect. 7. — Secimltcs. 

570 . All notes, bills, bonds, judgments (/), mortgages or other 
securities or conveyances whatever, the whole or any part of the 
consideration for which is for money or other valuable thing won 


playing “ at any game whatsoever.’* These games have been ht'ld to ho <ho 
same as those mentioned in stat. (16G4), 16 Car. 2, c. 7 (now rqierilod), uaruolv, 
cards, dice, tables, tennis, liowles, kittles, shovel-board, cock -lighting, hoise 
races, dog matches, I'oot-iacoa, or other i>astiiiies or games whiif soever [Uliufou 
V. Vye (ITGOb 2 Wils. *'309 ; Applcijarth v. <W^?/ (1842b 14 M. & W. 728; Jlai/ 
v. Ayhnq (1851), 1(3 (i. 13. 428 , WuoJf v. llnmdfon, [1898] 2 Q. B. 887, (\ A ). 
(’ricket is also within the statute {Jpflr&tfs v. (1748), I \Vils 220 ; 

Hodsonv. Ten ill (1888), 1 (V. & M 797); and foot-races {Ihifhf v. Murnoft 
(1848), 5 0. B. 818 ; Lynall v. Lon y I tot horn (1756), 2 Wils. 86) ; and dog 
luiitohes include coursing {Dainiree v. Iluichimon (1812), 10 M. & W 85). 
On the other hand, although horso lacing is a game wilhiu the meaning of 
the statuto, a hot ns to what lioivo has won a race already run is not a l)et 
upon the hides or hands of those that do or shall ]»Iay, but upon the accuraev 
of the iiifoi mation or opinion of the parties [Pityh v. JeuKuis (1811), I (4. B. 
681) ; so also a }»ot ns to what are the rules of a game is not a hot upon a gfiiiio 
(/bpev. *SV. Lcijvr (1698), 1 Init. 487). 

((/) lie Lister, hJc pdrie Pi/Ice p878b 8 Ch. D 751, 0. A. Tho numev in this 
case w^us paid to tluj winners oi tlie hets at the lejpiest of tho b)ser, ami was not 
strictly lent to tho loser, a distinction wldch was not then, but is now (in view 
of the Gaming Act, 1892 (55 & 56 A let c. 9) ), of inipoitance. It is submitted, 
however, that the reasoning of tho judgment covers money lent. 

(c) Gaming Act, 1710 (9 Ann c. 19), s. 1; see note (//), p. 280, 

(y ) Tatarny. llecvc, [1898] 1 Q B 44. 

(f/) Carney v. IdimmcTt [1897] 1 Q. H 634, C. A, * 

(/f) Gaming Act, 1892 (o5 & 56 Yict. c 9), s. 1. In relation to wagers the 
distinction between money lent and money paid at request ajqfears to bo this, 
that in the case of a loan the money is not paid by the lendei “under or in respet t 
of” a wager, the lender being uiiconceiiied with its applic'atmn , whereas in 
the case of a payment by request tbo money is allocated *to a particular 
purpose, and the payment is “ in respect of ** a wagor. AV'^hen, lufwcver, 
the transaction is strictly a loan, and j’et hampeiod with a stipulation timt 
it shall bo applied in respect of a wager, the tiansaction may peihaps stmul 
upon a different footing (compare Tlill v Fox (1859), 4 H. & N. 359, Ex. CUi.) ; 
at any rate, if the naturo of the arrangcineiit between the londor and borrower 
is such that a payment made by the latter m pursuance of it would in eflVct bo 
a payment made by the lender, as in Saffery v. Mayer, [1901] 1 K. B. 11, 0. A. 
And where money is paid to the winner of a wager by a third person in juir- 
Buanco of an arrangement between the loser and the third party entered into 
before the event, the money is *4ent” within the meaning of the Gainmg Act, 
1710 (9 Ann. c. 14), s. 1 [Parker v. Alcock (1831), Tou. 361) ; with Iho result 
that securities for repayment of it are deemed to be given for an illegal con- 
sideration ; whereas securities for money paid at request, in the absonco of such 
an arrangement, are given for no coiisiJeration. 

(v) Judgments obtained adversely are not inoluded [Chapman v. (^841), 
11 Ad. & El. 980, Ex. Oh.). 
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Sect. 7. by gaming or playing at any gnino (A), or by betting on the eidea or 
Becurities. li'unds of such as do game (/), or fo'- repaying any money knowingly 

lent for siicli gaming or betting (w)> place of 

such play to any person so gaming or betting, or who shall during 
euch play so play or bet, are to be deemed to have been given for 
an illegal consideration (»). 


(A‘) The games here inteTided are the same as these eninrierated in stat. 
(1G04), 16 Car. 2, c. 7 (now repealed), namely, caids, dice, fables, tennis, bowles, 
kittles, shovel-board, coik- fighting, horse races, dog matches, foot-races, or other 
pastimes or games whatsoever {^Blartou v. Pye (1766), 2 Wils. 1309 ; Apylfgartli v. 
Colley (1842), 10 M. ct W. Tlili ; Z/e// v. Ayliny (IHol), 16 Q. B. D. 420 ; Woolf 
V. UitindUni, [ISOtS] 2 U. 13. 007, A \ see note (f), pp. 278, 270, mile). Tho 
lesiilt IS that all games, whether of skill orchaneo, are within tho section (Sujvl 
V. ddib (1810), 0 Stark 1 ; and see Uuhh v. l\lvtrton (1870), L. 11. 0 Eq. 471, 
and title Bonds, Vol. ill., p. iS6) 

(/) I'resuinably the word “ game ” is here used as including idaying for no 
Btakes, as otherwise money lost by betting on those playing Bimplv for rtjcreahon, 
or for a ])r]zo which was not a slake, w'uuld not bo an illegal eonsidorniion ; com- 
paie, how’cvci, the w^orda “gaming or playing at any game” which occur 
eaiber in the section ; and see IL v. Ai,hti>n (l.sr>2), 1 E. & B. 2S6, where it was 
held that ihero must be stake's to constitute gaming, and Lynall v. Lojujbot/iofn 
(1756), 2 Wils. 06. 

(>n) Money paid by a third parly to the wuiinor of a wager on a game in 
pursuance of an arrangomont betw(‘en the loser and the tluid party made bcfoie 
tho decision of the event is ‘Ment” within the moaning of this section {Parhir 
V Akock (1801), you 061 ; and compare note (/<), p. 279, aoU), 

[if) Gaming Act, 1710 ^0 Ann. c 19), s. 1 ; Gaming Act, 1805 (o 6 Will. 4, 
c. 41). Tho (himing Act, 1710 (t) Ann. o. 19), s. 1, so far us is matoruil, is as 
follows: — “All notes, bills, bonus, judgments, mortgages or othei seciiiities . . . 
cnteied into, or executed by any poison wdieii tho wEolo or any part of the 
coiisuleiation of such secuiities shall be for any money or other valuable thing 
wdiatsoover won by gaming or playing at any game whatsoever, or betting on 
the sides or hands of them that do or shall play at any of the said games, or for 
lepayingaijy money knowingly lent for the pur])ose of gaming or betting as 
aforesaid, or lent or advanced at tho irlme and })lace of such play to any }>oi8oii 
or persons so gaming or betting as aforesaid, or that shall during such play so 
play or bet, shall be void to all intents and purposes.” 

It will bo obseived that this enactment avoids the securities mentioned, 
without expressly avoiding the consideration for them, and there were con- 
flicting dettisioiis, which it is now iminatorial to consider, but which aroreferied 
to in MouUs v. Uwen^ [1907] 1 K. B. 746, 0. A., upon the question whether the 
actual bets or loans inoiitioned in the section weie also thereby made voifi 
transactions These doubts weie set at rest by tho passing of tho Gaining Act, 
lvSI}5 (6 & 6 Will. 4, c. 41), by which all securities made void by tho statute of 
Anno were to b6 deemed lo be given for an illegal consideration, and it was laid 
down in A}>pleyarih y. Colkij (1842), 10 M. & W. 728, that it was then impossiblo 
to imj)uto tf' tho legislatuio an intontiun so absurd as that the consideration 
should be good untd some security was given, and then that by the giving of 
that security the consideration should become bad. It is not, therefore, strictly 
speaking, tho Gaming Act, 1885 (5 & 6 Will. 4, c. 41), which makes the 
transactions bad, but tnat statute supplies the grounds for an inference that the 
statute of Anne was intended to have that effect. If tho Gaming Act, 1885 
(6 & 6 Will. 4, c. 41), had any operation upon the tiansactious themselves, its 
effect would be to make them illegal, so that all gaming contracts and bets 
upon games would be illegal and not void onlj'. This construction was con- 
tended for ip Ik Luter, Ex parte Pyke (1878), 8 Ch. D. 754, 0. A., but the point 
was not decided. It seems clear, h(>w’ever, at any rate having regard to the 
words of the Gaming Act, 1845 (8 & 9 Viot. c. 109), s. 14, that gaming contracts 
are to be considered void only; compare Bead v. Anderson (1884), 13 Q. B. D. 
779, 0. A., where the agent would not have been entitled to an indemnity had 
the contract been illegal, and Thwaites v. (7uM^f/iit;«tfe,[1896] 1 Oh. 496, where it 
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571 . Securities given for other considerations connected with 
betting transactions depend for their effect upon I he validity of the 
consideration (o) . Thus, securities for money lost ])y bets which are 
not upon games are given for no consideration, the hot being null 
and void, but not illegal ip), while those for money lent for making 
such bets are perfectly good {q), though the considej-ation would be 
deemed to be illegal had the bets been upon sports or jiastimes (;•). 
So also, although money paid at the loser’s re((U('st is not deenu'd 
to be an illegal consideration (*■). unless paid in luiisuance of an 
arrangement made before the dotennination of the event, the event 
in question being the result of a sport or game (/I, it is no 
consideration, whatever the event upon which the let vas 
made (u). 

572 . The distinction between the consideration boinfr void and 
being illegal is not material bet^^een the immediate parties io the 
security, for in neitlior case can it be recovered upon. But when 
the security is a negotiable instrument, a transferee inay success- 
fully sue upon it, upon proof that he is a lioldor in due course (a). 
Where, however, payment of a security such as is deemed to be 
given for an illegal considei atioji has been made in all or in part to 
any indorsee, holder, or assignee, the money so paid is deemed to 
have been paid for and on account of the ]ierson to ^Yhom such 
security was originally given, and is deemed to be a debt due and 
owing from such last-mentioned person to the person who has paid 
the money, and is recoverable accordingly (M. 


would have beori uiinoceBBaiy to ujion Ihe iJoltiiig Act, IS.jij (10 iV. 17 Vicfc. 
c. 119). 

(o) Thero is no statutory onachneiit rliroctlv affecting soomitn's given for con- 
piderations other than those mentioned in the Gaming Act, 1710 (9 Ann. e. 19), hut 
tho tiansaetions themselvos aio in some c.'ti^es made void, c 7., hy the Gaming Act, 
184.0 (S & 9 Yict. c. 109), fi, 18, or the Gaming Act, 1892 [bo & bO Viot. c. 

pp. 271, 270, ; and, in other (‘asos, illegal, e 7., lottciios, sen p. 001, 

(p) Gaming Act, ISlo (8 & 9 A'^ict. c. 109), s. 18; Lillcy v. llunlcin (18801, oO 
L J. (Q. n.) 218. 

(7) Gaming Act, 1710 (9 Ann. e. 191, applies only to spoits anej pastimes. 
No other statute aifects money lout for hotting ; see p. 279, nute. 

(r) tSee note (?f), p. 280, anfV. 

(.‘ij Re Tiit^iery Ex parte Vyke (1878), 8 Ch. D. 7rVl, 0, A.; Altinln auk v. Hall 
(1700), 2 AVils. 809 ; and see note {h\ p 279, ante. 

(t) Eai'hr v. Alcock (18.31), You. 801. 

(«) Gaming Act, 1892 {5b & oG Yiofc, <•. 9) 

(aj Bills of Exchange Act, 1882 (4o & 40 Ahct. c. 01), ss. 29, 30. Jn the case 
of hills, cheques etc given for money won at gaming etc. at “games” within 
the Gaming Act, 1710 (9 Ann. c. 191, a holder for value with notice cannot 
recover {Uay v. Aylmq (18511, 16 Q. n. 423; Y. IlamiHont [1898] 2 Q li. 

887, 0. A.). But 111 the case of bills, cheques etc. m respect of contracts ^Mlhln 
the' Gaming Act, 184.5 (8 & 9 Yict. c, 109), only, a holder for value even with 
notice can recover {Lilh-y v. Rankin^ Raithn v. LtUiy and Baird (1886), 56 L. J 
(q. B.) 248 ; Etirh v. ./(/wra (1855), 5 E. & B. 288; and see Goodsmi v Raker 
(1908), 98 L. T. 415 ; Brcmme v. Baile^i (1908), 24 T. L. 11.644 ; Barkworth v. Gant 
(1909), 26 T. L. E. 165, 0. A.; and title Bills op Exchange, Peomissokt 
Notes, and Negotiable Instruments, Yol. II., p. 501. 

(6) Gaming Act, 1885 (5 & 0 Will. 4, c. 41), s. 2; Qiljon v. i^luiterhuck 
(1849), 13 L. T. (0. 8.) 71, 159. In Crawley v- White (1898), 78 L. T. 167, an 
accepthr who had paid, sued tho drawer of a hill to recover the sum paid under 
thie section, and failed to lecover. The report is, however, of little value 
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Sect. 8. — Transactions taking place Abroad. 

573. The winner of a wager which was made abroad, even 
though he could recover upon it in the country wliere it was made, 
cannot do so in this country, either from the loser or from a stake- 
holder (c). Nor can one whose cause of action arises abroad, though 
it be good tliere, recover in this country money he has paid for 
himself or another, under or in respect of a wager, nor any 
commission, fee or reward, for services in connection with any 
wager (d). 

674. Loans made abroad for the purpose of gaming or betting 
upon games taking place abroad, and there lawful, seem to bo recover- 
able in the English courts (c). 

675. Since any hot, wherever made, is unenforceable in this 
country, it follows that a security given for its performance is given 
without consideration, and cannot be put in suit in this country 
Ixitween the immediate parties (/) ; and this i3 also the case when 
live consideration for the security is a payment made in respect of, or 
tlio promise of a commission for sorvi(‘es connected with, a w^ager (//). 

J3ut when the question is W'hcther the consideration is to be 
deemed to be illegal, it is necessary to ascertain how the English 
statules in that l)ehalf (/<) are to he ai^plied. If the intention of the 
parties <ippGars, from the facts of the case, to be that the English 
law shall apply, the consideration wdll be deemed to be illegal (?) ; 
and in such a case the plaintiff cannot better his position by 
suing upon the consideration (/r). Ihit in the absence of evidence 


kc^'aiiso if ck^es not appoar whether tlio eonsideiation was a gaining, asdi.stin- 
giiished lioni a wugeiiiig, contract. I'lUt Bee the Gaming Act, ISOli (05 & 50 
Vict. c. 9), 8. 1. 

(r) Gaming Act, IS 15 (S & 9 Vict. c, 109), s. IR. 

{(i) Gaming Act, 1892 (55 & 56 Yiht. c. 9), s. 1, The Gaming Act.s of 1K15 
and 1892 are both part of the lex fori going ad hiis iO'dviafumem [Movlth v. 
Otrcn, [1907] I K. 1» 710, C A ), and axe therefore to ho applied in any suit 
hmnght in this country upon any of the IraiisactioTis aimed at hy them. 

(c) 'J'ho question depend.^ ujion whether the Gaming Act, 1710 (9 Ann. c. 19), 
applies to iransactions taking place abioad. The balance of authority is in 
favour of the view that it does not, and that such loans are consoquoutly 
recoverable ; see note (/), p. 286, jmi. 

(/) Tho planitilT would not better his position hy ox changing an English 
pocurity, eg , ])yonpBbory notes, for foreign bills or foicign stamps {Wynnes, 
Caf/ander (1826), 1 Ihiss. 293) 

(a) Mouhf> V. (hven, supra. 

[h) Gaming Act, 1710 (9 Ann c. 19), and Gaming Act, 1835 (5 & 6 Will. 4, 
c. 41). These statutes apjjly only to bets upon spoits or pastimes, and there- 
fore, if the bets are upon any other contingency, thus question cannot arise. 

(i) Rvliiuon V. Bland (1760), 1 Wm. Bl. 231, 256 ; Muuhs v. OweUy suph'ay where 
pie instruments sued upon were payaliJe in England, and the courts drew tho 
inferonce that the parties intended the English law to a])ply. See also Browne v. 
Bailey (1908), 21 T. L. 11. 644, which is to be supported on tbe same ground. 

{k) Because the Gaming Act, 1710 (9 Ann. c, 19^ which, ex Injpothesiy the 
parties have made applicable, avoids tlic consideration as well as the security 
[M^Kinuell v. Rohineon (1838), 3 M. & W. 434; ApphgarthY, Colley (1842), 1*0 
M. & W. 723 ; and see note (a), p. 278, and note (w), p. 280, anU ; MoulU v. 
(hvoit supra, per Cozeus-Haudy, L.J., at p. 766, where it is pointed out that, 
Bst^uming the Gaming Act, 1710 (9 Ann. c. 19), and the Gaming Aot, 1835 
(o & 6 Will. 4, c. 41), to be of local application only, the strange result follows 
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of such an intention, it seems that the English law would not be 
applied (Z). 

Sect. 9. — Time or Difference Bargains, 

676 . Agreementy between those who are only ostensibly buyers 
and sellers of stocks and shares to pay or receive the diil’erences 
between their jn-ices on one day and their prices on another day are 
contracts by way of gaming and wagering, and the differeuces 
cannot be recovered (/a), even when there has Ikch a subseciuent 
agreement by the loser to apply the ainount in a bond file piircliase 
of stock ; nor, in such a case, has the winner a right to recover 
damages for the loser’s failure to purchase {//)• 


Sect. 8. 

Trans- 
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Contracts for 
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677 . But since in transactions in stocks and shares tlie true Nowat-^er 
nature of the bargain is sometimes involved in some obscurity, the 
relations in which the parties sta\id towards one another must bo 
ascortaiiH'd. If one who is desirous of “ S]>eciilating ” employs a 
broker on the Stock Exchange to buy or sell for Inm, their relation 
is that of principal and agent. The broker charges a commission 
for his services, and a rise or fall in the price of the stocks })ui'- 
chased or sold does not affect him. If such be the true relation 
lietween the paities, there is nothing at stake beiween them, and 
there is no wager (u). And although the brokuT be employed to 
make wagers and do(.‘S so, while this will not make the transaction 
between him and his client a wager, yet the bjoker will not be 


that a parol coutraut iiiado abroad may bo valid if there it? no seeiinty for fho 
loan, althoiij'h if there is a sooiiriiy by way of negotiable in.strumeTit pu 5 'ablo in 
England both the debt and the stjcunty are had), 

(l) The authorities in favour of the view that the Gaming Act, 1710 (0 Ann, 
c. 19), and the Gaining Act, 1835 (5 & G Will. 4, c 41), ap])ly only to transm.‘hnQs 
taking place in England are Quain ut v. Colston (1842), 1 L'h. 147 ; Kdk/ v. Ktmp 
(1SG3), 8 L. T. 255; the divsontient judgment of Eletcjieu Mouj/jon, L J.. 
in Mouha v. Ofutn, [1907] 1 1C. B. 740, C. A. (m which case th(‘ i)th('r mmnbtn*a 
of the coint did not decide this point), and Haxhy v. Fulivii, [1009] 2 K. B. 208, 
0. A. In Itobniaon v. Bland (1700), 1 Wm. B1 234, 250, which was an action u])on 
a ncgotiablo instrument payable in England, and upon tlio cuiiMidoration foi it, 
which was })artly money lent for gaming, it was ludd that while the iustruiucnt 
being English was void as a writing, the jduuitiif could ie<' 0 \er the conHuhTatiou. 
As, how'evor, it had not then y700) been decadod that the statute und(U’ which the 
infitrunient was held void (Gaming Act, 1710 (9 Ann. c. 19)) avoided aW) the 
consideration, the decision does not elucidate this point. On the othet hand, m 
Monlis V. Owen, aupra, CoZENS-IIakdy, L.J., at p. 756, suggesKs if doubt whether 
the decision in Quarrier v. Colston, aupi'a, would now be followed in view of llio 
principle allirmod in Kaufman v. Gerson, [1904] 1 K. B. 591, 0. A., and Jlousiilou 
V. Itovaillon (1880), 14 (’h. D. 351, that contracts will nut be enforced iii this 
country whicu conllitd with what are deemed in England to be the esseutiul 
moral and public inteiewts. The decision in Quamer v. Colston, snpra, was 
ex})ressly followed by Bn ay, J., in Bnxhi/ v. Fulton, supra, in which case, how- 
ever, it was not found as a fact that the money was lent for the purposes uf 
gaming, so that opinion expressed upon this t|uestion was not necessary to the 
decision. 

(m) Grizewood v. BJane (1851), 11 C. B, 526; Barry v. Grobley 2 

John. & K. 1 ; and see pp 207, 208, an^e; see also Cooper v. Neil, [1878] N. 
128, C. A., and title Stock Exchanqe. 

l n) Re Cronmtre, Ex parte Wand, [1898] 2 Q. B. 383, C. A. 

lo) Thacker v. Hardy (1878), 4 Q. B. I). 085, 0. A. ; Forget v. Vstigny, [1895] 
A. 0. ^18 P. 0. ; Carlill v. Carbolic Smoke Ball Go,, [1892] 2 Q, B. 484; 
affirmed, [1893] 1 Q. B. 266, 0. A. 
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Sect. 9. aWo to recover from his client losses he may have paid, or com- 
Time or missiou for his services (_?;). As long, therefore, as the relation 
Difference between the parties is I’eally only that of broker and client, the 
Bargains, contract between them cannot be a wager, even although the broker 
may know that the client does not expect to be called upon to settle 
the transaction excejit by the payment of differences {q). 

sti^'jlaiion 578 . It is only when persons stand in the relation of principals 
between upon the contract impugned that thei’O can be a w^ager between 
Sement by i'hem. The Ijroker is, by the custom of the Stock Exchange, a 
payment of principal on the contract with the johl^er, and may, while ostensibly 
differencetj. ^^0 agent of his client, be bu3nng or selling to bis client (r) as 
principal ; so also the jobber is a i)i*inci])al on the contract with the 
client made lliroiigh the broker. In any one of those cases the 
principals may expect that the stock wdll not be taken up, but that 
the account \m11 he settled by the jiayment of differences. J3ut 
unless that expectation forms a stipulation in the contract between 
them, ill ere is no Avager (s). 

On the other liand, if there be sucli a sti]nilation either upon the 
face of the contract or to lie inferred from it, it is inimalenal that 
one part}" or the other by the exju-ess terms of it, or by exorcising 
an option, can require delivery of iho stock (/). 

Disregard of those piinciples lias led to transactions called time 
or difference liargiiins licing considoied w^agers, Ix'Cjiusn the} result 
only in tlie payment of diiloiences, and not in the actual deli iniry of 
stock. These liargains are, in fact. Die result of two perfectly 
distinct and jiorfectly legal transactions, nam(‘ly, lirst, a bargain to 
buy or sell, and, secondly, a subs^upient bargain tlmt the first sliall 
not lie earned out, niid iL is only wlion the lirst is entered into upon 
tlie understanding that it is not to l>o carried out tliat an unenforcc- 
alde bargain results (rO- 


Part It-- Games, Gaming, and Gaming- 
houses. 

Sect. 1. — Games and Gaming, 

Dnla)i, fill 679 . At cDinmon la\v all games, except perhaps cock-figliiing (/>), 
games. lawful, aiid now, though certain games are by statute unlawful, 

O') Oaiiung Act, 181)2 {oo & 56 Yir-t. c fi), h. J. 

((/) Thovkfr V. Hanlif (1S78), 4 Q. V>, D. 6S5, U. A. ; FurgH v. Ostiyny, [1895] 
A. ( . SiS, 1*. 0. ; lie lioijers, Ex paile Royers (1880), 10 Yh. JJ. 207, V. A. 

(r^ Compare Re lioyns, Er. parte Royers y supra 

(sj (/ri'Jtwood V. (ISOl), 11 C. J5 026; Thacker Jlardi/, sujna ; Eoryet 

V. (fstiymjy supra; Philtp v. Renneit Vo. (1901), 18 T. L. li. 129. As between 
bi'oker and client, wlioro the broker has by the custom ot the Stock Exchange to 
bocoine personally liable to the jobl>cr to take or deliver the stock, the 
probabilities against his making a wageimg contract with liis client aio strong, 
(/) Universal Stock Exclianye Sharhany [1896] A. 0. 166; Rc Gieve, [18991 
I Q. B. 794, 0. A. 

('0 Thacker v. Hardy y supray per Lindlet, J., at p. 689, , 

(t*} See p. 285, post. 



Part JT.--^GAArES, Gaming, and Gaming-houses. 


386 


all games of mere skill, as distinguished from those of chance, Sect, i, 
or those of chance and skill combined (c), are lawful, unless they Gaines and 
are carried on in a common gaming-houso (d). The games which Gaming, 
are illegal by statute are lotteries (e), ace of hearts, pharaoh, basset, 
hazard (/), passage, and all games invented or to be invented with 
dice or otlier device of a like nature (backgummon and other 
games then (^z) jdayed with backgammon tables excepted), and 
roulet(/0. 

580. Cock-fighting seems to have been an unlawful game at Cock-fighting, 
common hnv (/). If so, it would be unlawful irrespective of the 
place where it is carried on. Keeping any place for fighting or Baiting 
baiting lions, bears, badgers, cocks, bulls, dogs, or otlier animals is 
prohibited within the motro])olitan ])olice area, and persons found 
upon the jiremises without lawful excuse are liable to be arrested 
and fined (/.*). Substantially tho same provisions are made of 
geneial apphration liy a later statute (/), whicli also im])oses a 
penalty on poisons who encourage, afil, or assist in llio lighting or 

(c) (/.,hacv\irdi {Jn)Ls \ 7’//r;>o< (l.SS4\ Q 13. I). r>0,)) ; cli(‘inin-de-fcr 
[Fairtloufjh v. Win f mote (INtr)), 01 L. J. ((’ii ) JJSfn 

(r/) Oaniin^ Act, liSir> (8 A 0 \'j( t. c. lOa), ])n.*snul)ln, and h. 1 , Jmlsy Turpni, 
for lawful arc hy tho A(‘t, 1S15 fS I'i U Vu‘t c. 1011), 

8, 18, (‘xcn|tt<‘d Iroin its ()]i(*r:ition, and it aooiuH tluit g.nucs \Nlii('h aio oth»’i wibo 
lawful in tlu' smiso that iho plusaus do not iiu ui i)oualtioa by ])laMn^ Urjii, aie 
Tiiilawtiil wit lull tlio iiK'aiuiii; of that M'olion, if tluw aro (‘anicd on in a (’ominon 
f?innin^-lious^‘. vStat. (1 011 - 2 ) do Jlon S, c. 0, s. Sjoniitleda l>ill foi tho Mam- 
lauiiULc Artilh ‘1 V and I lebarrin^of Unlawful Ganio^, while not expn^sslydeclaiiiig 
any ^aino unlawful, iin]io.s('s ]H‘u.ilti<'.s ou those who krej) for gam any common 
lioube or ])luce of, and thoso wdio theio ]»lavaf, l)o\vling, b'lmih, and coitain 

other gnnicH of irn'K^ skill, to^otli(‘r with “ dn‘nl;^^ tables, carding . , oi any 
unlawlul now ganio tlicii mven1<‘d or thor(*aft(3i to bo inv<mtod.” d'ho (ianim^ 

Act, l(SJd (8 A' (1 Ahct. c 10!)), s. 1, lopoals so iniicli of this Act as doclaios 
cfuiTiCH of more skill to bo unlawful, but jiy.'soivc.s tho pcmaliies on those w'ho 
keep, or game in, coniinon gaiinng-hous(*s. Tho inforonco secina to bo that the 
h^gialatuie, in taking f^amc.s of more skill out of tho catogoiy of unlawful 
giiincs, mtonded all others to fall Avitlun it, or at any rate assumed that they 
did. Sco Jtttkn V. Ttnptn^ stipia, at p. 021 

{e) Stat. (1()!)S) 10 Will d, c. 2d. s. 1 ; Gaming Act, 17d8 (12 Geo. 2, c 28), 

})reainble and s. 2; Gaining Act, I7d0 (13 Geo. 2, c. 10), s. 9; and eoo p. dOl, 

( f) Gaining Act, 17d8 (12 Goo. 2, c. 28), ss. 2, 3. 

(t/) That IS, at the time of tho passing of the Gaming Act, 17.i0 (13 Geo. 2, 
c. 10), fl. 0. 

{7i) Gaming Act, 1744 (18 Goo. 2, c 34', r. 2. 

(?) liac. Abr.jtit. Gaming (A) Tho note is “an information iigaiiist a person 
for using tliG game of rock-lighting may be at common law,” and cites l£. v. 

Howel (1675), 3 I\ob 465, 510. On lefercnce to these citations the indictment, 
however, seoms to have been for keopirig a cock -pit. The couit took their 
measures by stat. (1541-2) 33 lien. 8, c. 0,” and lined the defendant accordingly. 

(A-) Alotiopolitun Police Act, 1830 (2 & 3 Vict. c. 47), s. 47. On suinmury 
conviction tho keeper of a cock-jut is liable to a line not exceeding £‘5, or 
one month’s imprisoninoiit, and those found therein to a fine ofSa. Keeping a 
cock-pit is also punishsible at common law (soe note (t), supra), and conviction 
under this Act does not exempt the keeper from being so punished. 

{1) Ciueltv to Animals Act, 1810 (12 & 13 Vict. c. 92), s. 3. On summary 
conviction tlie “ keejier ” la liable to a lino not exceeding £5 for every day on 
which tho place is kept. For di.stribution of penalties, see ibid., s. 21, The 
complaint must be made within one month {ibid., s. 14), See also title Animals, 

Vol. I. , p. 412. 



2^6 


Gaming and Wagering. 


Sect. 1. 
Games and 
Gaming. 

Lawful 

games. 


Horse raring. 


baiting (??i). II could scarcely be contended, in tlie face at any rate 
of the later statute, that the practices specified were not unlawful 
in themselves. 

681. Games which do not fall within the above-mentioned 
exceptions are lawful, and among them the following games have 
been expressly declared to be so : — Horse racing [n), steeple- 
chasing (o), foot racingt/d, billiards (o), backgammon (&), games 
played with backgammon tables (b), and dominoes (c). 

682. Horse racing, although a lawful game (d), is subject to 
restrictions in the case of races within ten miles of London (c). The 
expression “ horse race ” covers any race in which a horse runs 
either against another horse or against time for a prize or a wager 
and at which more than twenty i>ersons are present (/). Any horse 

(?/i) The pentilty is not exceedinj? £5 for each otronco (Ciuelty to Aniinala 
Act. 1849 (12 & 13 Yict. c. 92), 8. 3). The offence conaists m aidin^ or assisfing 
in the fighting ut a })luco ko})t or used for the puiposo An isolated instunco 
of such use is not sullifieiit evidence of the place in question being kept or used 
for the purpose within the meaning of the hoction, and those who assiHt in the 
fighting on the ori'-asion do not eoniinit the offence ((Hark v. Ifayite (18^9;, 2 
E & E. 281 ; Afinhff v. Grcnihahfh (1833), 3 Ik lic S. 374). 

(n) Kraus v. Praii (1842), 3 Man, & (4. 7o9 ; and seo note (f/), Uifra, 

(o) I hid, 

(it) Baity v. Alanioit (1818), o i\ Ik 818 

(a) Parsms v. Alerandrr (]8o,"»), Ik & V> 2(l.‘5 ; and see title Theatres and 
Other Pj4Aces of ENTEirj’AiNME.N r. 

(h) The Gaming Act, 1739 (13 Goo. 2, c. 19), s. 9, making certain games 
illegal, excepts from its opiuatmn “ backganimon and other games now played 
with backgammon tallies ” 

(c) R V. Ashton (18:>2), 1 E. 280. 

(d) As the emancipation of horse racing was bi ought about by a tortuous 
course of legislation, and not by any singlo or diici'-t enactment, it may bo useful 
to point out the steps by which it cipnc about. Tlio ytiit (1001) 10 Car. 2, e. 7, 
piohibitod the loss of moie tlmu £100 on ereilit by playing at, among oth(*r 
games, horse racing. The Gaming Act, 1710 ^9 Ann. c. 19), imposed a penalty 
on ])ersons who won more than £10 ut a time by p]a\ing at games winch weio 
held to include hoiso racing (Apphgarth v. ihUey (1842), 10 M. & W. 723 ; and 
see ihodburn v. Marhij (1741), 2 8tra. 1159). Tho result was, inferentiully, to 
make liorso races foi stakes greater than £10 illegal, and consequently numbers 
of races took place for small .stakes, wEich tended, according to the preamble 
to the Gaming Act, 1739 (13 Geo. 2, c. 19), to fihpoverish tho breed of 
horses. As a remedy the (4ammg Act, 1739 (13 Geo. 2, c. 19), proliibib‘d 
races for a less stake than £50. thus, mfeientully again, legalising those for 
tliLl or a greater stake. Tins Act also contained provisions as to the 
weights whirdi Loises were to curry. Tho piovisions as to fie weights w^ero 
rep»'alod by the Gaming Act, 1744 (18 Geo. 2, c. 34), whi(‘h went on to enact 
that races, at any weights, for more than £50 should be lawful as though 
the Gaming Act, 1710 (9 Ann. c 19), had iiot been passed. Then was passod 
stat. (1810) 3 & 4 Yict. c. 5, whicli repealed the Giimiiig Act, 1739 (13 Geo. 2, 
o. 19), ss. 1 — 8.^ This raised the question whether tho net result of this 
legisJution, in view of tho lopoal of the provisions which had inferentially 
legalised races for more than £50, was to revive the old illegality cioated by the 
statute of Anno or to remove all restrictions, and in Evans v. Pratt (1842), 3 
Alan. & G. 759, it ivas held that at any rate the express provision of the Gaming 
Act, 1744 (18 Geo. 2, c. 34), authoiisirig races for more than £50, was left 
unaffected. Einaliy, the provisions of the Gaming A(‘t, 1710 (9 Ann. c. 19), 
above referred to, were repealed by the Gaming Act, 1845 (8 & 9 Tict. o. 109). 

(e) Kacecourses J licensing Act, i879 (42 & 43 Vict. c. 18) 

(/) Ibid., B. 1. 
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race at any place within a radius of ten miles of Charing Cross, srot. i. 
unless in a place licensed for the purpose, is prohibited ^). But Games and 
the owmer, lessee, or occupier of any open or enclosed place can Gaming. 
*^PP^y justices for a licence (/?)• A penalty is imposed on any 
person who shall take part in any horse race in any unlicensed 
j)lace(i), and it is a misdemeanour to be tlic owner, or lessee, or in 
jiossession or occupation of any unlicensed place upon whicli a 
horse race is held (A-). Persons injured or inconvenienced by a 
race whicli contravenes the Act are given tlie common law remedies 
as for a nuisance against those taking part in the race and the 
owners, lessees, and occupiers of the place whore it is held (/). 

583. Gaming, which is playing a game, whetJier of skill or naming, 
cliiince, for stakes (/?/), is not in itself an offence, and at common 
law playing in a common gaming-house does not seem to liavo 
been an offence ('«)• But gaming at any unlawful games is unlawful 
gaming (o), and those who do so are liable to penalties (jO, whilo 
those who plaj^ or game at any games in a common gaming-house 
are also liable to pi'nalli(‘S (7). 

Sect. 2. — (iamunj-Juniaes, 

Situ- Sect 1. - What otuMdidea a Common Omninfj-hoif c. 

684. A common gaming-houRe is one in which a large number Definition, 
of ])ersons are invited habitually to congregate for the purpose of 
gaming (r). 

It IS not necessary that the house should he oi^en to the public 

{(/) liococuurftcs Liconsiug Act, ISTO (4ii & 43 Vict c. 18), s. 2. 

(//) Ihi(L, s. 3. 

(/) Ilml., fl. 5. The penalty is a line not exeocding £10, or two moiitha* 
iiMpiLsoiimont, on punnmiry coiiMolion. 

(A*) 1 hid., s. 6. The i)eiialt y is a fiiio of from £0 to £25, or imprisonment for 
one to three months, on indictinout. 

(/) 7 hid., s. 7 

(m) Ji. V. Ashfon (1852), 1 Jil. & J» 280; ratten \ lihymei' (1800), 3 K & 13 1 ; 

Jhniford v. Taylor (1800), 20 D. T. 483; Btuy v. dfardon (1878), 3 Q li. J). 451; 

J),/son V. Mason (1880), 22 Q. B. D. 351; Lorlwood v. (Joojur, [1003]*2 K. L. 

428, 

(/i) 4 Bl. (''om. 171, spciiks of gaining as an oU'oiice, Imt comi>arc l^hcihon v. 

(1600), 2 Yoiit. 175. Theie does not setmi to be anv ioj)ojted case of 
an indictment of a player in a common gaming-liouse at common law. 

(a) That is, witbiu itho meaning of the Gaming Houses Act, 1854 (17 & 18 
Vict. 0 . 38), as to which, see p 200, i>ost. 

(p) The penalty imposed by the respective Acts i^hich create the offences is a 
fine not exceeding £50. Those sotting up the games in question are lialile 
to a tine not exceeding £200 (Gaming Act, 1738 (12 Geo. 2, c. 28), ss. 2, 3 ; 

Gaming Act, 1730(13 (jIoo. 2, c. 10), s. 0; Gaming Act, 1744 (18 Goo. 2, c. 34), 
ss. 1, 2). The games nu'ntmiied in the Gaming Act, 1738 (12 Geo. 2, c. 28), Uiid 
the Gaming Act, 1730 (13 Geo 2, c. 10), are by those Acts made lotteries, and 
all pecuniary penallios for offences coiicpniiig lotteries aie recoverable onlv at 
the suit of the Attornev- General (Lotteries Act, 1806 (46 Geo. 3, c. 148), s. 59b 

{q) Stat. (1641-2) 33 Hen. 8, c. 9, ss. 11, 12. Proceedings must be taken within 
one year from the offence {ihid., s. 12). The penalty is a fine of 6/*. 8t/., 
and offenders, without further evidence of haunting, resorting or playing 
within the meaning of the statute than that they were found in the gaming- 
house, are liable to ce bound over [Murphy v. Arrow y [1897] 2 Q. B. 627). 

(r) Jenha v. Turpin (1881), 13 Q. B. 1). 605, per Hawkins, J. 
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Sect. 2. in general. What is aimed at is a common gaming-house. It may 
Gaming- be common to all who choose to go there or only to the members of 
houses. ft particular class, so that a club may be a common gaming- 
house (s). Since the offence is based upon an injury to the public 
morals, it ^^ould seem to follow that any house kept so as to 
occasion such an injury will be a common gaming-house, oven 
tliough the number of persons who frequent it is not large (t). 
Whether it does or does not occasion such an injury must be 
a question of fact, and the number of persons who use it, 
and the extent to wdiieh they game there, are elements to be 
considered 0/). 

Evidence. 585. In didault of otlier evidence i')roving a house to be a 

common gaming-house, it is sulliciont to prove that sucli house is 
kept or used for playing at any unlawful games (r), and that a bank 
is kept there by one or more of the players, or tliat the chances of 
tlio game are not alike favourable to all the players, including 
among the jdayers tlie l)anker or person against whom the others 
play (o’). That constables engaged in searching the premises are 
obstructed in their search also affords such /arte evidence (^). 

Those who give evidence are immune from prosecution 

Although playing for stakes is that which constitutes gaming (a), 
it is not necessary, on an indictment for gaming or permitting 
gaming in common gaming-house, or for certain other offences 
connected with gaming-liouses, to jirove that money was played 
for (/'). Proof of certain facts, such as that instruments of gaming 

(s) Jrnics V. Tur/nn (1SS1\ IS (i. D. D. 505. And though kept for the doublo 
pill pose of an social club and a gamin g-house, it is none the loss a 

garning-houHG. See titlo Uliujs, Vol. IV., p. 4S5. 

(A) The houbO may bo a nuisiiip-o beciiiise it, brings together largo innnbeis of 
di^ordeily peirfons, which cannot ])Ut bo inconveiiiont to the neighbourhood 
{'2 iliiwk r. 0. (di. :;j, s. 4, sub-a. () (sth ed., p 603)); but it is also a 
niiisince /;r/ sr {thvl , siib-s. 7); and 6oo li. v. Uicc and IViclUtn (1866), L. li 1 
C U. L'l. 

(i/) i:. V. niKjur (1H23), :2 Dow A Ey. (k. B ) 431 ; lt\ v. Ta}jli>r (1821), 3 
D & (’. f){)2 ; dtn/,s V. Ttnyut, sujfra , and see title Nuisance. 

(c) Seep 285, anif. Tho ex prelum “ unlawful games ” also occurs in the 
Uaming lloLises Act, 1851 (17 A 18 Vict. c. 38), s. 4, and its moaning is 
consulerod p. 201), 

(a-) The operation ol an automatic machine which by compiessiiig and leleas- 
ing a B]ii'ing,.]um(ct..a pennies put in it into one or other of seven compart- 
ments, Ihojieiiin I)eiiig lelurneJ if it Jaiidcd in one of two, the operator being 
onlyHiitill-d t^i 11 prize if the penny landed in the centre compaitment, was 
held to bo such a game, JiinMiiiich as the propiiofoi of it backed his chaiu'es 
agjiinsi tliG pl.iyeis and the chances weie in his favour. The use of this 
nnchine in a shop was evidence of the shop being kept as a common gamino-- 
lioiihe, and the proprietor was convict.ed accordingly [Fiddimj v. Turufr [10031 
1 1\ IJ. 867 , Tli'^mpson v. Mason (1004), 00 L. T. 6 10 ; Rohn ts v. Ilarnnon fl <ioO) 
101 Ij. T. 540). ^ 

(y) Gaming Houses A( t, 1854 (17 & 18 Vict. c. 38), s. 2. As to the offence of 
obstructing llio seaich, see p. 201, post. 

(s) Gaming Act, 1816 (8 & 9 Vict. c. 109), s, 9, Gaming Houses Act 1854 
(17 & 18 Vict c. 38), Bs. 5, 6. 

(a) R. v\ AjiJiton (1852), 1 lil & B. 286 ; and compare Loclcwood v. Coopt}\ 
11003] 2 K. }J. 428, wheie the idayors competed for prizes provided by nou- 
jilaveT'H, and the transaction was held not to be gaming; see p. 267 tinie 

(M Gaming Act, 1815 (8 & 9 Vict. c. 100), s. 5. Ibit play for iimoy must be 
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or the means of concealing them were found upon the premises, 
affords presumptive evidence that the house is a common gaming- 
house {c), 

Suk-Seot. 2 . — Offences counetted with Oamtnij-liovsfa [d). 

686 . Any person, being the owner, occupier, or having the use 
of any house, room, or place (e), who opens, lu eps, or uses the 
same for the purj)ose of unlawful gaining, or any person who, 
being the owner or ocouiuer of any house or room, knowingly 
and wilfully permits the same to be opened, kept, or used by any 
other person for the purpose aforesaid, and any person having 
the care or management of or in any ivay assisting in con- 
ducting the business of any house, room, or place, opened, kept, 
or used for the purpose aforesaid, and any person who advances 
or furnislies any money for the purpose of gaming with persons 
frequenting such house, room, or place, may be convicted and lined 
or imprisoned (/). 

587 . The first offence, thcr(^foro, is the keeping nr using any 
place for the purpose of unlawful gaming. An isolated instance of 
gaming at an unlawful game upon iiremises is not sulficient evidence 
of the premises being kept and used for the purpose (//). Any 
person who appears or behaves himself as the master or as one 
having the care or management of such a place is deemed to he the 
keeper thereof (/i). The oflence of keeping or using a gaming- 
house can only be commit tod by one who is the owner, occupier, or 
person having the use of it, whicdi moans one who lias the use, as 
a licensee to carry on the business, and does not include a person 
who uses the place in the sense of merely going in to avail himself 

proved wlioi e the oiieiico charged is that of permitting gaming upon licimRod 
premiaos {Lockwood v. (hu^pfr^ [15)011] 2 K. (J. 428). 

(c) Gaming Act, 1815 (8 & 9 Yict c. 109), s. 8; Gaming Houses Act, 1854 
(17 18 Vict. c. 88), 8. 2. 

{d) See also title Okiminal Law and I'iioceditke, Vol IX., p. 515. 

(e) Similar words are to be found 111 tho Petting Act, 1858 (10 & 17 Viot. 
0 . 119), s. 1; and the cases upon the meaning of a “place’' will i>e J'ounil at 
p. 295, post. As to gaming in clubs, see title Glubs, Vol. I V , p 435. 

(/) Gaming Houses Act, 1854 (17 & IS Yict. c. 38), s. 4 Tho penally on 
Fiimmaiy conviction is a hno not oxceoding T500, or twcU e months’ imprisonment 
with or without hard labour. An appeal lies to (puirter sessions {ihid , s. 10). As 
to application of the penalty, see tbid.^ s. 8, and Wj'ojj v. Elf is (1858>, 5 Jur. (N. S.) 
H24, and as to application in quarter soBsn»ns hoioughs, see Aruiiicipal Oorjioia- 
tions Act, 1882 (45 & 46 Yict. c. 50), s. 221, With ono oxcojition, that of playing 
or gaming 111 a common gammg-nous(3, all offeuce.s connoofed with gaming- 
houses which are dealt with by earlier statutes are co\oi fMl by this statute. The 
earlier statutes, though not repealed, are therefore not reforioJ to in detail. 
They are stat. (1541-2) 33 Hen. 8, c. 9, ss. 11, 12, as amended by the Gaming 
Act, 1815 (8 & 9 Yict. c. 109), s. 1 (for the effect of the amendment, see Jenks v. 
Turpin (1884), 13 Q. B. D. 505, and pp. 2S4 et ante^ imposing penalties on 
keepers and frequenters of gaming-houses ; Gaming Act, 1738 (12 Geo. 2, c. 28), 
B. 2; Gaming Act, 1739 (13 Geo. 2, c. 19), s. 9; and Gaming Act, 1744 (18 
Geo. 2, c. 34), s. 1, which impose jienalties upon the maiiitainers of the games 
therein mentioned; the last-mentioned statute also makes it an offence to 
peimit play at the games mentioned in it. 

{g) R, V, Davies y [1897] 2 Q. B. 199, C, 0. E. ; compare Jayes v. flams (1908)» 
99 L. T.*56 ; and see title Intoxicating Liquors. 

{h) Pisordoily Houses Act, 1751 (25 Geo. 2, c, 36), a. 8. 
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of the business which happens to be carried on there (i). Therefore 
Iho players cannot be convicted under this section (./). 

688 . Tlie house must be kept for the purpose of unlawful 
f^^aining,” There is no statement in the Act (h) itself as to what is 
intended by this expression, but it seems that keeping a house for 
unlawful gaming means keeping it for gaming at games unlawful 
in themselves or as a common gaming-house (/). 

589. The next olT('nco is that of permitting a house to be kept 
or used by a licensee ns a common gaming-house, and can be com- 
mitted only by the owner or occupier, the person having the use of 
it as a li(*(‘nsee to carry on the business not being mentioned {m). 

590. 'J'iio third oifence is that of managing, or assisting in 
coiulucliijg the business of, a gaming-house. The committee of a 
gambling club, baling tlie usual powers of clul) committees over 
tbe admission of nu^mhers, and oi making rules for the conduct of 
th(‘ clul), assisi in the nianagemoni of it {n), >vbile those who moroly 
p]:<.y do not (n). 


(/) JoiLh V. Tu)}nu la U U i). oOf), }tr A. 1 <. Smiih. J. I'rosumnbly 

tho \voi(] ‘‘UPu” IS (Mriplo\ 0(1 in this H.'iino S(mif(* tlnoiiglioiit tlio hortiou I'or 
tho meaning; of Piinilnr wools coiitaiuod in tfio bolting Act, 180a (U> & 17 Vict. 
c. 1 Ih), s<‘0 p. 205, fO'it. 

{ l) JvnK& V. 

(/’) ({.‘noing Uoinrs A(‘i, 1.S51 (17 & JS Viet o_ C>S). ^ 

(/) JSoo fhn/iS V. Tiirpni, supra. Th(^ .slops l^y which this i osult is reached appear 
to ho thote .0 : (Jaiuing ut uiiluwfnl gmnos is itself unlawful. Ganiofl imiy he 
nnlawhil either in IhenKSolves or hy loabon 11ml, lliongh lawful in Ihoiapolvos, 
Iln’V iiio hoing phiyod in a common gJinnng-houRo. Ounung at gfunes unlawful 
in llioinsolvoa if ch'arly unhuvful gmniiig within Iho F('ction, but in oicler to say 
that, gaming at other games is uulawful ono must hist ascoriain that they are 
i>oing pla> od in a rominon gairing-liou^o. JIa\ing(1ono8o, the gaming is found 
to bo unlawful. If tho coition had imposed poimllios upon pcTsons who unlaw- 
fnll\ ko 2 »t a house etc. Joi the piiipo^oa of gaming, tho noc(*sFity for this somo- 
wdiat circuitons line of reasonuur w'ould hiiTO been avoided, and it is Rubuutlod 
ilial that is tlw' rt^al intontion id tho Foction, A. L. Smith, J., w’as, however, of 
('pinioii I c<)m])ino Ins iiidguienl in Jnl/^s v Turpin, supra^ with that of Hawkins, 
d ) that, in addition to tho ivasons given aho\<', gaining was also unlawful if 
ONOo.ssivn stakes w 010 played for. IJAWHifNB, 0., was of ujunion (i?uV/., at ])]>. 
622, 624) that, since the lepoal of tho statutory pro’visioiis oxproKsly directed 
against ex coFbive c-ammg (in tho slat. (IGGi) IG Uar. 2, c. 7 ; tho Gaming Act, 
1710 (0 Anu. c ID); and iho Gaming Act, 1744 (18 Goo. 2, c. 34) V it was no 
longor an offenoo, notwithstanding tlio ojiinion of AniioTT, O.J. (nftei wards 
Loid T[;ntkj«)en), in U. v. /e ficr (1S23), 2 J)ow'. ^ ]?y. (K. B.) 431, expressed 
before iho parti'il icppiil of tho Gumuii^ Act, 1710 (9 Ann. c. H)). far as the 
section under discussion is concerned, tho question seems to be of little importance, 
because if the illegality of the gaming m a partnailar case lios only in its excess, it 
would bo difficult if not impossible, to prove that such illegality was the purpose 
foT which the house was kept. It is suggested that the practical relation of ex- 
cessive gaming to this section is that the excess affords evidenco of a nuisauce at 
coniinon law; see ohMuvations of IIAWKINS, J., in c/c7?A*s v. Turpin ^ supraj at 
p, 625. 

(w) Coin}>aretho Betting Act, 1863 (10 & 17 Yict. c. 119), ss. I, 3, and the 
cases decided uprm its construction cited at jip. 295, 2itG, punt ; and the Cruelty 
to Animals Act, 1849 (12 & 13 Yict. c. 92) ; see note (?/i), ]>. 28G, ante, and cases 
ihoro cited. 

(?i) Jenks V. Tvrpiii, snj/t'a. 

(o) Thul, ; compare, however, Derby v. Bloomfield (1904), 68 J. P. 391, where 
one who bought a bank at an unlawful game was convicted of assisting in' tho 
management. 
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Irrespective of the foregoing provisions, for a licensed person to 
suffer any gaming or any unlawful game to bo carried on on his 
premises is an offence (p); and money lent by liim for the purpose 
cannot be recovered (a). To constitute the offence of “ suffering ” 
gaming there must be actual knowledge or connivance on the part of 
the licensee or on the part of a servant in cliargeof tlie premises (b). 
But suffering bets to be made on the licensed premises is not within 
the prohibition (c). 

Sub-Sect. 3 . — Search Wai rants. 

691. Justices, on the sworn testimony of an informer that he lias 
reason to suspect that a place is used as a commo]! gaminf:;-house, 
or in the metroi)olis (d) the Commissioners of I'ulioe, oji the report 
in writing of a superintendent of the Metropolitan I'olico to a 
similar effect, hfive power to issije a warrant or orth'r ?un/tiovising 
constahles to search the suspected place and an ('-at ])C'isons found 
therein (<0. The order of the (-ouiniissiomM’s may also autlionso 
the seizure of insti’uments of gaming (/), and money and S(‘(*iirUie.^ 
found on the jiremises. Those who obstruct tlie search commit an 
offence (//). 


Part III.— Betting and Betting-houses. 

SiiCT. 1. — Ojl'ciiccs coniurfnl irtili 

692. Every person playing or lietting by way of gaming or 
w^ageriDg in any sti'cct, road, highway, or otliur open ami jaibhc 
place, or in any open place to which the public have or are ]ier- 
uiitted to have access, at or w ith any table or instrumeTit of gaming, 
or any coin, card, token, or other articlu used as an instrument or 
means of such gaming or wagering, rwt any game or ))retend(3d game 
of chance (li), is punishable as a rogue and vagabond, or by lino (?-). 

{}>) Ijicciisirg (Consolidalioii) Act, l‘J10 (10 IMw. 7 A I G- u c. 21), a. 70; 

aiul i-t'O titlo Jntoxioatim} Lkjuokp. 

(a) Foot V. AWivr (ISlin, 5 Wan. & Q-. ood. • 

(?>) Bosley V. Ihivies (18/5), 1 Q. E. 1). 84 ; Somerset v. 7/(0< (ESSl), 1*2 Q. B 1). 
300; ReJqaie v. Haynes (1876), 1 Q. B. D. 89; Bond v. Evans (1888), 21 
U. B. D. 249. 

(r) Keep V. StiTins (1909), 100 L. T. 491. 

id) As to the practice hi the city of JiOiidon, see titlo Metkovoijs. 
p) Ginning Act, 1845 (8 & 9 Yict. c. 109), as. 3, 6, 7. IVisons fouinl tlicicin, 
without fuilhcr evidence that they wero “ haunting, resenting, or playing ” 
within the inpaning of slat. (1511-2) 33 8, c. 9, s. H, may ho bound omt 

“ no more to play, haunt or exeiciso from thciicofoith ” in any ganiing-lumso 
[Mnrphii v. Arrow, [1897] 2 B. 527). As to the moaning of ‘* found Iheivin,’* 
boo ]}avis V. Sly (1910), 26 T. L. B. -160. 

( /■) It eoeins that betting slips and books aie not insfiuinonls of gaming 
within tho meaning of this section {H. v. Wdlcoch (1889), 54 J. P. 9, and see tli<» 
report of a prosecution at Ilow JStreet Police Court (i899), 63 J. P. 38, and 
compare Letter v. Quested (19ol), 85 L. T. 487). 

(y') Gaining Houses Act, 1854 (17 A IS Vict. c. 38), s. 1. Tho jiena Uy on 
sunhnary conviction is not oxcoeiling 1*100, or six nionths’ im])risoTinient, wnth 
or without hard labour. Por the application of penalties, see lOuL, s. 8. 

(//) It, must bo alleged and proved that tho gaming was at a game or pie- 
tended game of chance [livhjeway v. Farndah^ [1892] 2 U. B. oOfl). 

(i) Vagiaut Act Amendment Act, 1873 (36 & 37 Vict. c. 38), s. 3. Th® 
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A railway carriage, while used and travelling upon tlie line for 
the conveyance of passengers, is such a public place (fc); but not 
it the carriage is not being so used (/). In the case of a highway 
it is suflicient to allege the oflonco to have taken place upon the 
highway without alleging that a vehicle in which it took place was 
a public vehicle (77?) ; and private property to which the public 
are in the habit of resorting, although not as of right, is a public 
place 00- 

593. Neither money passing as a deposit on a bet (o> nor betting 
slips accompanying it are “ used as instruments or means of 
gaming’* (p). But a machine ojicratod by persons desirous of 
belting, vbicli records the amount staked on each particular horse 
in a race, and tlio total of all bets made, in order tliat such total, 
less a percentage, may bo distrihuiied among those who had hotted 
upon ll\6 winning horse, is such an instrnuient. further, inasmuch 
as the sum received by any winner is dependent upon the number 
wdio sliare with him and upon the number of bettors who have 
proved unsuccessful, the game is a game of chance (7). 

594. Betting in public lihiaru's (?) and ccitain otlier public 
institutions (s) to the annoyance or dibturl>iinc0 of any person using 
them is also punishable. 

595. Persons frequenting (/) or loitering in streets or public 
jilacos on belnilf either of themselves or of any other person, for 
the pin pose of bookmaking, or betting, or wagering, or agreeing I0 
bet or wager (a), or pa^ujig, or ris-oiving, or settling bets, are liable 

offVndor is liiihlo to ho committed, , 1 ,^ a logUH .nid vagabond, before tho justice 
foi not oxceoding fouitoen days with haul Liltour, or by two justices for not 
oxccodnig tliioo calendar months, witli hard labour, and to forfeiture of tho 
iiistiiimonts of gaming (Vagrancy Act, ISHl (o CJor) 4, 0. 83), s. 4, as modifaed 
by tho Hummaiy Jiiiisdictiou Act, *1879 (411 & 43 Vict. 0. 49), s. 20), or to a 
fine not oxceoding £25. But he ih aBo h.ible undor the Vagr.aiit Act Amend- 
ment Act, 1873 (30 & 37 Yift. c. 38), s 3, to a tine not exceeding 4()a. for a first 
oHonco and n<jt exceeding £0 for subsequent offences. As to highways and 
eticofs g.mcrully, s(>e title Uiguvvays, Stueeps, and Bkidges. 

(/i-) L(fihjrish V. Archer (1882), 10 (i. B. D. A 1. 

(/) Re Frte^toue (1850), 1 If. & N. 93. 

(m) Kx parte Orart (1857), 5 \V. B. 2S9. Tho question arose under tlie 
Vagrancy Act, 1824 (5 (too. 4, c. 38), s. 4, which, so fai as liialeiial, is in tho 
Btimo terms. 

(w) TurnbnU v. ApphloK (I8S1), 45 J. P. 409. 

(u) Hirst V. Mileshury (1870), L. K 0 CP B. 130. 

ip) Letter v. Quested (1901), 85 L. T. 487. 

(?) Jolleit y. ^Thomas (1871), L. B. G Q B. 51 1. The machine is known as a 
“ pan mutuel, and is in common use on rucecoiuves in Prance and some of 
tho British Colonics. 

(r) luhraries Ofh nces Act, 1898 (01 & 02 Vict. o. 53), b. 2. Penalty, on 
Bimimaiy conviction, a tine not exceeding 405. 

(^s) Public Libraims Act, 1901 (1 Edw. 7,c. 19), s. 4. 

W. construing a local bye-law which prohibited persons from frequenting a 
public place hu* the pinq)(j£,o of betting, it was hold that being in the place in 
quiffltion suiiiciciiLly long to effect the pui’pose constituted frequenting (Airio 7 i 
V. (1909), 100 Jj. T 393). '± h \ 

(a) Prequenting a stioet for the purpose of doing that which is a substantial 
Bt^p in any of the transactions named is suflicient to constitute the offence. 
1 nuf., dislnbuting handbills to tho public, containing the terms on which another 
olloi- t(. bot, 18 within the statute (J)un 7 iing v. Swetmau, [1909] 1 K. B. 774). 
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to punishment {b)^ and when it is proved that anj person while 
committing the oUeiice liad any betting transaction with a person 
under the age of sixteen years a severer puni.slnnent is imposed (c). 

The word “ street ” includes any highway and any public bridge, 
road, lane, footway, square, court, alloy, or passage, whether a 
thoroughfare or not; and the words “jmblic place” include any 
public park, garden, or sea beach, and any unincloscd ground io 
which the public for the time being have unrestricted access, and 
also includes every inclosed place (not Ixung a public park or 
garden) to which the public have a restricted right of access, 
whether on payment or otherwise, if at or lu^ar every puljhc 
entrance there is conspicuously exhiliited by the owners or juavons 
having the control of the jilace a notice prohibiting betting 
therein (d), but do not extend to any ground, used for the ])urpose 
of a racecourse for racing with li®rscs, or adjacent thorcLo, on the 
days on which rac-os take place (c). 

Betting in streets and public places may also lie i)rohibiLed by 
l^yo-laws made in tliat behalf by local authorities, and such bye- 
laws are valid (^/). 

In tlie metropolis, three or more Iversons assembled together for 
the purpose of betting in any street are deemed to bo obstructing 
it, and can be dealt with accordingly {(f). 

696. Sending circulars to infants inviting them to bet witli any 
person, or to ap])ly for information to any person as to any wager or 
as to any contingency upon w'bich betting commonly takes jdaco, is 
a inisdeineanour. The onus of jiroving that the circular was sent 
without his knowledge is put upon the person indicated in the 
circular as offering to bet or give information, and jn inid facie 

{h) Street JJf*ttnig Act, 190<» (0 Edw. 7, c. 43), s. 1 (]). JY^ialty for a first 
olTeuco, a fino not (‘xceciling £10, i oooverA.lJ.e siiinuiaiily ; fur a second off*‘nce, 
a line not exceeding £20, recovoiablo Biunniarily ; for a thiid or subsequent 
ofteuce, on iiulictinoiit, a lino not exceeding £o0, or imprison inent, with or 
without liard labour, lor a toim not exceeding hx months without the ojitioii 
of a fino, or on summary conviction a lino not exceeding £.'>(), or imprisonment, 
with or without hard labour, for a teim not exccoding tlin-o months^ thou fc 
the option of a fine. Bor an oiTeiico to bo a sce**nd offence, the fiist t)i!ence 
must have been under this Act {li. v. .Stone, Kx finite Seton (UK)8), DU Ij. T. 8S). 
fcsee also t'tle CaiMiNAU Law and PuucEDVitE, Yol IX., p 651. 

(c) Stioot Letting Act, 1908 (6 Edw. 7, c. 43), b. 1 (1) (c). The penalty is as 
for a third offence, see note (/;), 

(d) fc^treet Letting Act, 1908 (8 Edw, 7, c. 43), b. 1 (4) It has been held in 
Scotland that it ib iinmatoiial that the right of access is restricted or, eemhle^ 
nou-existout, if access in fact is unrestricted {Ihe.^hn v. Thomsorij [1910 j 
S 0. (J ) 6). As to the meaning of public jdace,” compaio Woods v. Lindsai/ 
(1910), 47 Sc. L. E. 774. The expressions “street** and “public place” aio 
alternative, and a person cannot be convicted generally upon an information for 
loitering in a “ street ” or “ public place “ {Lanj v. Walker (1909), 47 Sc. L. li. 
162); compare Queen v. Wdsoii, [1910] S. 0. (J.) 62; aud see Vallance y. 
Camphelly [1909] S. 0. (J.) 9 ; Hasson v. Neilaon, [1908] S. 0. (J.) 57. 

(e) Street Letting Act, 1908 ((> Edw. 7, c. 43), s. 2. As to when ground is 
used for the pui'pose of a racecourse, see Stead v. Aykroyd^ [1911] 1 Iv. B. 57 ; 
and title Theatres and Other Places of Entertainment. 

(/) Burnett v. Berry ^ [1^98] 1 Q. L. 641; White v. Afer/e//, [lb99j 2 U. L, 
*34 ; Jones y. Walters (1898), 7« Tj, T. 167. As to bye-laws of local authorities, 
see title Local Government. 

{g) Metropolitan Streets Act, 1867 (30 & 31 Viet. c. 131), a. 23- The j^onalty 
is a fine not exceeding £5, recoverable as provided in s. 27 {tbni.). 
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evidence that he knew the recipient to be a minor is afforded by 
the circular lieing addressed to a university (li) or other place of 
education (i). 

Sect. 2. — Betti nfj-hnises. 

697 . No house, office, lOom, or other place (./) may be opened, 
kept, or used for the purpose of the owner, occupier, or keeper 
thereof, or any jierson using the same, or any person procured or 
employed by or acting for or on behalf of such owner, occupier, or 
keeper, or person using tlio same, or of any jierson having tlie care 
or management or in any manner conducting tlie business thereof, 
lietting with pei-sons resorting tlicreto ; or for the ])urpose of any 
money or valuaMo thing being received by or on behalf of such 
owner, occupier, keeper, or iierson as aforesaid as or for the 
consideration for any assurance,, undertaking, ])romise or agree- 
ment, expiess or implied, to pay or give tlKu-eafler any money or 
valuable thing on any event or contingency oi or rc'liiting to any 
liorso race, or other race, fight, game, sjiort, or exercise, or as or for 
tlie consideration for securing the paying or giving by somi^ other 
jicrson of any mon(‘y or valuahlo thing on any such event or 
cuiitinpiuicy as aforesaid, and every house, ollice, room, or other 
place opiuied, kept, or ust'd fur the ])urposes afoivsaid, or any of 
iIkuu, is a common nuisance and contiary to law (A). 

Places so k(‘pt or used, wdiich may for the sake of brevity he 
described as betting-houses, are declared to be common gaming- 
houses (/). 

698 . A penalty is imposed upon the owner or occupier or 
person using abetting-house, and upon the owner or occupier w'ho 


(/i) ‘Where 1, he achlresa is oiio whieh ina\ oi iiiiiy not, be w itlnn tliu nnu'ei- 

fcily, t'.f/ , lli(' addles^ ot licensed h)d^';lIV^‘^ theie is no i»iesuni])l im* iiiem-e that 
the ]>ori>on eharg<*d knuw tlm addresH^o to ho an inl'ant, unh'.'-^lhior u]n not tint he 
knew the addi<‘Nsto bu wil hill tlie uniV' isity ( v [I'JlOj U Jv l> IJs). 

(i) Jhdliiig {Old Iiojins (Inlants) AM, ISOJ (Oo vSL dO Viet e d) ; see also title 
fhaMiNAL TjAW' and Piai(’j'T»uivE, A'ol I.X., p As to minors, gioioiallv, see 

title 1nF.(\NJ'S and ClTILDlirN. 

( /) As to wliat constitutes a “ phico,” peo p 2ii5, 

(/l) Ihdting Act,, iSol (IG & 17 Ahet c. in*y s 1. Poe /’. v. jl/orti/nef'y [IGll] 
1 Iv. li 70, U 0. A., for the evidence c.f ust*r tint will sidlin' to snjiport a 
eoiwietion. In tins case postal ordeis \vore doonn d to hc' money or valuable 
things. Places couiravening the Petting Ait, KSod (IG tV 17 AVt. c. IIU), s. I, 
ar(' by «. 2 {itnit.) donned to he common gaming- lionses within tho moaning of 
the (laming Act, 181 a (S & 9 Yiet. c lOU). The JMting Act, IS.b'J (1(3 & 17 ATct. 
e. IIU), ss. 11, 12, contains provisions as to ihe issue and exeention of searcli 
warrants similar to thoeo in the (.faming Acd, 184o (8 & 9 Viet. c. 109) (as to 
which s*'‘e p, 291, ante). The warrants iindco this Act may authorise the seizure 
ol race card, ‘J and all other documents relating to racing or betting, but not 
money found on the jaemiRes, and if munoy i.s taken it can bo ivi'ovorod [Qorthm 
V. MdiopoJifau J\>lnp i hif! Com miss lotor, [1910] 2 X. Ji. 1080, 0. A.). All 
penalties under Lins Act aic summariW eiifoi ceable, and a right of appeal is pro- 
\ided under both Acts ; t-eo also title (Tuminal Law and I^roi edurr, A\d. IX., 
pn. 548 — 550. As to betting m clubs, .see title (h.UDS, A'’ul. lAk, p. d;35. 

(1) The Betting Act, 185.3 (16 & 17 ATct. c. 119), s. 2, makes nettmg-hoiises 
6 ub 3 ect to the provision^ of the Gaming Act, 1815 (8 & 9 Yict. c. 109). For 
tljuming-houses, see p. 2S7, nnU. 

(nj) A ]»enalty of not c\rf-eding £100, or six months’ imprisonment, with or 
witliout hard labour (Lotting Act, 185J3 (1(3 & 17 ATct. c. 119), 6 3), is imposed 
on tin owner, oieupier eU*., and a penalty of not exceeding £50, oi three months’ 
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knowingly permits the nse of it as a betting-house, aiifl also upon Pkct. 2. 
tlje person having tho care or management of or in any way Betting- 
assisting in conducting the unlawful business canied on there (w), honses. 
or receiving deposits upon hots (0). 

599. _ Tho “place” and the “nse” to vhicli it is put are The“place" 
conceptions very closely connected, for the localisation of tho and “use" 
business of betting underlies them both. Once it is established 

that a business of betting is carried on, if then it is found that the 
business is localised so that people may fairly be said to resort to 
the place whore it is carried on, the place is sufficiently defined (}>). 

And as tho “localisation” is brought about ))y tho kind of use to 
which tlie place is put, its presence is a question of fact (<j). 

600. But the use is not of the kind prohihited unless it imports “ttso’ mast 
some measure of possession or control, for the “ person usiiv, ” is one import 
who, although the designations “ owner,” “ occupier,” or “ keeper ” 

do not ajiply to him, is nevertheless some other person who is ' 

analogous to, and is of the same genus as, tho owner, occupier, or 
keeper, and who bets or is willing to bet with persons who resort to 
his “place.” He is, therefore, also a different person from those 
who merely rosmt to tho place (/•), so that mondiors of a club who 

jniiHisouinoiit, with or without liaitl kiliour, is iiriposed on ont^ wTu) it'tM'hths 
(loj'o^its. ()iu*-half of auy pccuniai}' jHuuiJty atl]utlgod to ho p«iiil uiidt r tho 
Aofc is payaLlo to an iiifoiiiKu (Botliiig Aot, ISOIj (IG 17 Viot. c lltl), h 9), 

I'Ut tlio nuf^isliato has a disrrotioii to deiuive him of liia thare {IJanLc v. 

Mmkruzie (No. (?), 2 K. K 2;kl). 

(?0 Bolting Act, lS/)3 (IG & 17 Vict. c. 119), s. 3. Tlio woid ** unlawful” does 
not iijipoai in tho SGtiliuii, but thomanagoi cannot hocon\iclod, oven though tiio 
jdaco of winch hoi^ Tnaimgci is kept in coiitiM\'‘ntion of tlio sotdion, uiiIchh ho is 
niaiuig<*r of the uiiJawful busiiu'ss (It, v. fVo/r (18M4), 13 li B. T). 377). In tho 
liglit of Inter do(‘i‘-iniis the pljico in tliiit oaso di'os not bo<uu to have liccn “used” 
lor tho ])rohibited purjioses, Init this, it is Mibnnttod, docs not all’oci tho decision. 

A sopaiato penalty IS imposed by tho Jiuehsing (Coiusolidation) Act, 1910(10 
J'dlw. 7 & 1 Geo. Of 0. 21), 8. 79, upon .any liceiisod iiersoii who opens, keeps, or 
uses, or sufTois liis house to bo o])enod, kept, or used in contia\pntion (;f tho 
Bottmg Act, 13.53 (IG & 17 Vict. c. 119). Although tlio offonder liable to 
piOHCcution iiiidor citlior of tlu'se Acts, the pimaltios aro not coiicnneiit 
V (1S89), j3 L. J (.’M.c.)39). 

(o)‘Bottnig Act, ]8o3 (IG & 17 Yict. c. 119), p. 1. 

(]>) I\nceUy. Kcmpfvu I\iik Uantunr^e tV, [1399] A. C. 143 

^7) IhuL; Drown v. VaUh, [1399] 1 Q,, B. 892. If tho plai“0 in question is a 
houso, ofRco, or room, ouo olomont of localisation, munely, a defined luca, is 
present, but tho fpicstion remains whether tho use of it is such that not only 
can the business be said to be localised there, but some sort of possession or 
control over it inferrod. If, on tho other hand, tho jdaco m question is not 
physically dolined, the use of a stool, a conspicuous umbrella, or other 
apparatus, affords evidence of localisation ; so, if the pioper inference from the 
kind of use is that it indicates a place at which betting is carried on, as 
distinguished from a person wlio is prepaied to bet with anyone, the place in 
quf'stion is a betting-house (/'cr L'iiannell, J., ibid,^ at p. 899). 

(’’) Powell V. Kewpion Park Pacecourae Co., supra. Thus, when a person 
occupies in fact, though not of right or by permission, a place to the exclusion 
of othci'P, as by planting a stool or other structure upon it {Birwa v. Fenwick 
(1874), L. li. 9 0. P. 339 ; (Jallaivay v. Maiiea (1881), 8 Q. B, D. 27.5), or by 
the habitual use of it {Mclnancy v. Uddrtthf [1897] 1 Q. B. GOO, 60.5 ; Liddell v. 

Lofthnuae, [1896] 1 Q. B. 295 ; R. v. Humphrey 1 Q. B. 875, 0. 0. E. ; 

H, V. CorrtG and Wataon (1901), 68 J. P. 294, 0. 0. E. j R. v. Russell (1905), 

69 J. P. 247, 0. C. E.), the very nature of his acta may import some sort of 
possession in, or control over, the particular place which'he occupies {Brown 7^ 
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Sbot. 2 . resorL to ifc for the purpose of betting among themselves do not 
Betting- thereby make the club premises a betting-house (s). 
houses. But if the use to which a person puts a place apparently differs 
— from that which those who resort to it enjoy only in its purpose 
and not its kind (/), it is necessary, in order to prove the offence of 
using a place, to show tliat the particular use of it was inade by the 
permission of the owner Or), or of someone who assists in the 
management of tlie place in question {h). 

The kind of 601. The kind of betting which is prohibited is betting, on 
untended sporting contingencies, either witli persons resoi ting to the place in 

in CD e . question, or belting by receiving deposits tliere ((•)- If betting of the 
former kind is alleged, pliysical resort must be proved (d), although 
the l)ettiiig need not bo for ready money (c). If, on the other hand, 
the receipt of deposits is relied upon, there need be no physical 
resorting (/), nor is it necessary to prove the receipt of the deposit 
at the house itself. It is sufficient if any material stop to\\ard8 the 
ultimate rccGjpt of the deposit is taken at the place in question. 
Coupon It is upon this 2n*incii)Ie that offices, from which coupons for coupon 

competitions. compeLitions are issued, are said to he used for the purpose of 
receiving deposits, which are made when recei\ing the coujions, 


Patchy [ISOa] 1 Q. ff. 892; P. v lhaviUe {Alhett), /»’. v. Deavdle (J«hn\ R. v. 
iSt?n;)807i, [lOOo] 1 K. B. 40S, C. 0. B.). iSVr/zs if tliCMo ih only an iaolatoi 
instance ot betting (./‘oyf.s V. (1908), 99 Jj. T <50; and t^oo il/ v. 

Jheinuih, flOO^J 2 I R *111). On tlio other hand, altlKUi^h he may have 
localis<'d tne bnsnioRS, in roiib(» that ho has identilind it with a particular 
locality, and jet caiuiot be wild 1o Jiuvo possessed himsolf of or to exerciMe 
contiol over the locality, oi any paitioular place within it, ho does not use it 
withm the meaniu;j: of the Aot {Ih'own v. I'ufch, supra , R. v. Dcuvdh (Alberi)^ 
It. V. Veaville {J*>hn)^ II v. sap? a. Snow v. Jldl (1S80), 14 Q. B. D. 

C88). 

(fl) OhUiam V. Rnmsdcji (1870), 41 L. J. (o. r ) S09 ; Jhncncs v. Johnson, 
[1895] 2 (i. B. 208. (Vitaiii lueiiibors may, liowovor, Imvo that kind of 
exclusivo contiol of part ot tho piomisc.'^ whidi constitutes a use which is 
Hnalo;;ouf> to occiU)atiori. In eiich a case they are liable for using a bettmg- 
houfco, and those luomliors who losoit to it ai© liable to the cvuisecjnencos of 
fieqiientilig a comiiioii gainiiig-houso (/?. v. ('ottic and llatson (1901), (>8 J. P. 
291, C. 11. ; Mnrplij y.AnoWf [1897] 2 Q. B. 527) ; as to which, see note (j), 
I» 287, aide. 

{i) As m Whitf'hu) st v J^'nuhrr (1890), 02 L. T. 433. 

(d) Ifoi'nshify. Rco/geit, [1892] 1 Q, B. 20, Rdton v. Rush/, [1899] 2 Q. B. 
3S0: Ti07vniis*\. llodhinson, [19(>3] 1 X. H. 30; It. v. DeaviUe {Albert), R. y. 
De^fviUe [John), R. y. Simpson, supra. This latter decision, which is expressly 
based upon J'oiciU v. Ktmiplon Park llaLCconrse Co., [1899] A 0. 143, must 
not, it is submit ted, bo taken to lay down any wider proposition than that, m the 
absence of other Riitiieiont evidence of the'kuid of use contemplated by the 
statute, peiiriissioii by the owner must be proved. 

(5) Jtnxton V. Srott (19()t#), 100 L. T. 390. Though the knowledge, from 
which tho pennibsioii may bo inferred, is that of the manager only, the ** person 
usiiig ** can bo coiivictod. The manager for this purpose need not, it seems, be 
the manager of the unlawful business; compare, however, R. v. Cook (1884), 
13 Q. B. 1). 377, and note (n), p. 295, ante. 

(c) Betting Act, 1853 (Ki & 17 Viet. c. 119), s. 1. 

(a) It, V. Brouuiy [1895] X Q. B. 119, 0. 0. B., so that, if resorting is relied 
npon in proof that tlie place is kept for a prohibited purpose, it is not enough 
to ju’ove the recei])t there of letters relating to bets* 

{*) Bond V. riumb^ 1 Q. B. 169. 

\J \ R, V. Browrij supra ^ 
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ftUhough the deposits are actually received elsewhere, even out of the 
jurisdiction ; the issue of the coupons being a material step to^vards 
the ultimate receipt of the deposits {g). Bui though neither 
‘^resorting’’ nor “deposit” is alleged, the purpose for which the 
place is kept may be shown by other facts (//). 

The deposit must be received by or on behalf of the owner, 
occupier, keeper, or person using the place (i), and the use must be a 
physical use (/i), so that where the use relied upon is the issue of 
coupons, or of a newspai^er containing couiions or advertisements 
of cou2oon competitions, the person who is alleged to have used miL^t, 
it seeins, be shown to have a closer connection with the newspapur 
in which the coupons or advertisements arc issued than a mere 
advertiser would liavo (I). But if the paper is issued solely or sub- 
stanlially with the object of fuithering the coupon conipetitions, its 
issue constitutes a use, by the peiVm managing the compeliLion, of 
the office from which the i;)apcr is issued, and the owner or occupier 
of the office j^erniits the use of the office, and also oi^ens, l:ce2)s, and 
uses it for the purpose of an illegal use {m). 

602 . On the other hand, merely using a2^1ace for the pur2>ose of 
paying l)ets W'hich have been made elsewhere is not using it tor any 
of the 2)rolubiled purjioses (a), nor is it an offence for the owner or 
occu])ier of a ])lace to receive money which has been deposited with 
another elsewdiere, as the consideration for that other's promise to 
2)ay on a contingency ((>). So also one who organises a SAveepstake 
and receives the subscriptions at tho house wffiich he occupi<^s, but 
who does not himself subscribe, does not use the bouse for a 2>ro- 
bibited 2^niTOse (p). 


(v) Htoddart v. llaudte^ [1902] 1 K. B. 0t>3; ^Lennox v. iSloddai t, Davts y. Slodda? t, 
[1902] 2 K B. 21, 0. A. 

(//) by showing that it was advortieod as a betdiigdiouee (/^. v. Browru 

[1896] 1 U. B. 119, U. C. R). 

(t) Betting Act, 1853 (16 & 17 Vict. c. 119), as. 1, 3. , 

(A') MticUnzie v. UaiuJce, [1902] 2 K. B. 210, CiiA^XELL, J., at p. 221. 

(0 Ibid, 

{w) Sto<ldart V. Hawkey supra ; Machenzie v. Hawke, svpra. 

(/<) Jhadfoni V. Dawson, [1897] 1 Q. 1*. 307. 

(o) Davis V. Stephenson (1890), 24 (2. B. 1) 629. • 

Ip) It. V. Nohb^, [1898J 2 Q. B. 617, i\ 0. R. The dofoudant was not a 
subscriber to the sweepstake, and there was no contract between him and the 
fiiibscribers in the nature of a wager • it was further decided that the contin- 
gency upon which tho prizes wei*e to bo distributed not the result of a lace, 
but of the drawing, which might equally well have taken place after the race 
had been run (compare, however, E, v. Stoddart, [1901] 1 K. B. 177, 0. 0. R , 
wheie prizes wcie di^tiibutod among those who filled in coupons with the 
names of the winning horses in races) : tho competitors could procure one 
coupon by purchasing a newspaper containing it, and fuiidier coupons at one 
shilliug apieco, the money so paid being alleged to he the conipotitor s 
stake. Held, that even if the transaction was not strictly a bet, it fell within 
the latter part of the Betting Act, 1853 (16 & 17 Yict. c. 119), e. 1, and further 
that the contingency was a horse race, though skill in guessing entered into 
lb (compare also Canunada v. tlulton (18911, GO L. J. (m. c.) IIG; distin- 
guished in R. V. Stoddart, supra, upon me ground tiiat tho promise of 
a prize was not the only consideration for the payment in ado by the 
oompetitor). It seems difficult to distinguish upon principle the event in 
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Sbot. s. 603. It is an offence for tlie owner or occupier of a betting- 
* Betting- house, or any person acting on bis behalf, or anyone having tho 

bouses, management of or assisting in the business of a betting-house, 

directly or indirectly to receive a deposit on a bet ot the kind j'ro- 
deposits on hibited, or to give any acknowledgment, note, security, or draft, on 

beiH. the receipt of the deposit, as security for tho payment of the bet (q). 

Such deposit is deemed to have been received to the use of the 
person making it (r). 

Advertising 604. WliGn an}" jilacard or advortisoniGiii is exhibited or published 
a betting- whereby it is made to api)ear that any house, office, room, or jilaco is 
kept or used for the purpose of betting with jiorsons resorting thereto 
or of exhibiting betting lists, or is oxliibitfid orpublislmd with intent 
to induce persons to resort thereto for the purpose of betting (6-) ; 
and also (/) when any letter, telegram, circular, jilacard, or adver- 
tisement is sent, exhibited, or imblished, whereby it is made to 
appear that any person, either in the United Kingdom or els(‘wher(\ 
will on apidication givt* informal ioji or advice for tho imrpose of or 
^YiLh rosj^ect to any liet or w’ager to he made in a betting-honso upon 
sporting events iu), or will make on belmlf of any other person any 

V. }Johh% [1S9N] 2 li 13 047, 0. 0. E., fioai that in A\ y. Htoilhrf, []9()1] 

1 K. B. 177, 0. C 11. If in. flie foiincv llio diawing had in fnct inkon pl!i(‘n 

after tho race, tho diawing and not tho race wfmld luuo l>con tho dolonnimng 
factor ; but feince it procoded tho race it is difliculi to sou liow tho drawing was 
the ovont by which tlio winner was in fact ascertained. In JL v. Hfi'tldadt 8iq>ra, 
the exoredso of skill m filling in tho iiunie of a probable winner Bconis parallel 
to tho driuving in /i'. v. HMSy svpra, lk)th ojieralions put tho coniiietitor in ii 
position to win a ]jiize, subject ulwaj^slo the uncertuinty of tho laco. It was in 
both cases by the dutenmnation of this unceit.iiiity that tho winner was to bo 
asoertainod. It is submitted that the two cut^cn aro not reconcilable u]>on this 
point, and that /A v. Btoddarty is to bc‘ piofoiied. 

((/) Penalty not exceeding £00, or thuMj calendar months’ impnsomuont 
(Betting Act, 1853 (IG v't 17 Viet. c. 119), s. 4). A deposit against bets still to 
be made is within the statute (J*. v. Mo/inno', [1911] 1 K. B 70, (’. (J. A ). 

(r) Bettings Act, 1853 (IG A 17 Abet. e. 119), e. 5. It is to be (diserved that 
tho “pf^son using” the place is not ni'Mitioiied in the preceding scetit>n as in 
tho earlier sections, an omission which lenders ambiguous the oxpic-Mnn “ any 
such person ufoiesuid” ocoiiriing in this section (see p. Ii73, a/ift) The autboii- 
iLes aro in contind as to whfdbei “ tho person using comes witlun s. 5, but the 
balance appears to bo in favour of tho view that he docs not [Jhnfjiit v <\iih / 
(1805), 19 0-13. (is s ) 7G6, Ex. Ch., as explained in 1\. v rrudtj (ISSS), 17 
(‘ox, (J. 0. 433, llaivle Y. DnnUy [1897] 1 (i. B. 579; ]\I< hiaitn/ y. JJi/dretli, 
[1897] 1 Q B. GOO, per Hawkins, J. ; Ltddtdl v. J njthvHse. [1890] 1 (i 13. 295, 
•jjtr LinDLEY, 1; j., at p 297; Pw'eU V. KempUm Park /faro am ^V/., [1897 | 

2 U. B. 212, 0. A., ptr A. L. Smith, Ij.J., at p. 281 ; /*tr IUoby, L.J., at j). 291 ; 
compare, however, Powell v. Kempiun ]\n'k Pacevoume f/e., [1899] A. U. lEJ, 
per Lord Halsuuuy, L.C., at]). 105; and Vot;/ v. Miirtimf-r (]9()Gj, 22 T. L. 11. 
7G3; and see JL v. J\'o}t»n, [1895] 1 U. B. 227. 

(s) Betting Act, bs53 (16 & 17 ATct. c. 119), b. 7. 

(t) Betting Act, 1871 (37 & 38 Vict. c. 15), s. 3. 

(a) Ibid, The woids of the statute aro . with res 2 )ect to any such bet 
or wager or any such ovont or coiitingeucy as is mentioned in ” the Betting 
Act, 1853 (16 A 17 \iet. c. 119), and does not prohibit the advortisemont of any 
other kind of betting (Poxy. Andiewa (1883), 12 Q. B. 1). 12G). In Scotland, how- 
ever, it has been held that tho bets i-eferred loin tho Betting Aot, 1874 (37 & 38 
Vict. c. 16), ore not confined to those to be made in a hetiing-house, *S(j long as 
they ai'o bets upon the cui tingenciea named in the Betting Act, 1853 (IG & 17 Vict. 
c. But neither tin Beflmg Act, 1853 (16 & 17 Vict. c. Il9), s. 7, nor the 
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Buch bet or wager, or with intent to induce any person to apply t6 Sect. 2. 

any house, office, room, or place, or to any person, with the view of Betting- 

obtaining firiiy information or advice for the purpose of such bet or houses, 
wager, or with res2)0ct to any such event; or luviting any person to ^ 

take any share in or in connection with any uich bet or wager, the 
])erson sending, exhibiting, or publishing, or causing the same to 
1)6 sent, exhibited, or published, is subjected to a ])enalty (/>). But it 
must ai^pear, by rGasonal)lo intendment from the advertisement 
itself, that the betting which is advertised is of the prohibited 
kind (c). 


Any 2'>erson who on behalf of the owner or occupier of a betting- Inviting: 
house ijivites other 2)crsons to resort to it for the par))OSG of bettiu" to 

is also subjected to a penalty (d). ” bTtmg^ ^ 

house. 


Part IV. — Lotteries. 

SnoT. 1. — J>efinitum. 

605 . A lottery has been described as a scheme for distributing Difliribntioa 
j)rii!i(‘S by lot or cliance(s). In its simplest form the adventurers ot Ptakea 
contribute to a fund which they agree among themselves shall be 
unet|ually divided upon the ha2)2)ening of an agreed event (/). A 
stranger Lo this contract does not, by acquiring from a contributor 
the contributor’s cliancos of a prize, establish any privity of 
contract between himself and the other contributors or the stake- 
holder (p). lie who organises such a scheme may or may not 
be a party to tlio agreement between the adventurers, so that 
in considering whether a lottery is set uji or maintained it is 
unnecessaiy to consider whether or not the organiser is to make a 

Betting Act, 1 87*1 (1)7 & -'58 Yict, c. 1-1), are confined to advei tisemeiita of bets to be 
made with persons resoitiug to betting-hoiiaes, but cn%’er the tranwatiuiis by 
del to -it aimed at by the latb.-i pait o^-‘ the Bethng A<*t, Isr^S (16 & 17 Vict. c. 110), 
e I [fl'inlr V. 1 and 1!), ‘J K. B. 22.i), and would there - 

fmo cover cases \s’hoie the deposit is only cniistriK’tively made a- the liettiug- 
b.jn=iO, as in v. Ihuvl^r, [I0()2J 1 Iv. B 306; conipaie /?. v. Andvnrf^^ 

hihvtz and Liaftfar (n»10), 7d J. P. lido; see also Affnew v. Mot hi/, [1000] S C. 

(JMl. 

(/;) Jiefling Ad, 187*1 (o7 & 38 Vict. c. Id), s. 3; Betting Ad; lSj3 (16 & 17 
Vict. c 1 10), a. 7. Tin? \ cnally is not oxceuding £30, or two mDiitlis’ on- 

nnoit, witli (*t w'jtlioiii luii J labour. 

(c) Ashhff otiii lAd. v. llawlce (1003), 80 L. T. d38. It foema to follow 

llial ]1 Iho belting which is advei tised, llnnigh of tlio Ramo kind as that 
])iohibitcd, is cained on wholly beyond the junsdief ion, the publication of tho 
ad vert iseme,nt would not bo an (dleiice. But kgo j). 1106, as to a inatoiuil 

stop towaids the reccijit of tlic deposit taking jdaeo witliiu tho j m isdietion. 

[d) lid ting Act, 18 j 3 (16 17 Yict. c. 110\ s. 7. Tho penalty is not 

exeeednn*’ £30, oi t.w'o months’ iinpiisonment, w’lt-h or without hard labour. 

(r) Tailor Syneiicn (1883), 11 U. B. 1). 207; Barclay v. Benrsnu, [1803J 2 
Oh. i:h. 

( f) This is tho form of an ordinary fiweo])st.iko, wdiicb is a lottto’v (A/iport v. 

ATdi (18-id), 1 0. B. 97 1 ; (faffy v. Fidd (18-16), 9 Q. B. d:Jl Mmi'iny y. 

Jldlinqs (1815), U M. & W. 711 ; /?. v. Uobbs, [1898] 2 Q. B. 617, 0. 0. E. ; 

Hardwi^ V. Lane^ [lf^04] 1 K. B. 201). 

(ff) Jones V. ('arter (1815), 8 U B. 134. 
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Skot. 1. fuofifc out of the subscriptions (/O* agreement between the 

Definition, adventurers, when the lottery takes this simple form, seems to be 

a wager between them, for all stand to lose the amount of their sub- 

Thcpicracnt scriptions in favour of the winner. But though this element of 
of wager. Tvager does not appear ever to be wdiolly ^absent (i), yet it need not 
))e common to all the adventurers ; it is enough that some of them 
stand to lose (k). Therefoie, if some of the adventurers have, how- 
ever indirectly, contributed to the fund out of which the prizes are 
to be paid, they risk the amount of tlieir contributioiiSj and in such 
a case it is immaterial that otheis who have contrjljuted nothing 
may win the prize (0- 

Conversely, it is not essential that the fund out ol which the 
prizes are provided should consist only of sums contributed by the 
adventurers (m)- every adventurer in any 

event t)btains some or even full (n) value for his subscription 
prevent the scheme from being a lottery (o). But it seems that 
when the chances of a prize are obtained wholly gratuitously, and 
whcii, therefore, none of the adventurers risks anything, the scheme 
would not be a lottery (p)- 

The di8tri])iition must depend wholly iij^on chance, and if the 
exercise of skill on the part of the comj)etitors can, and does, con- 
tribute to success, the scheme is not a lottery, although chance 
may play a part in it (r/). 


(/i) AUjiort V. Siftt (18-l.i), 1 0. li. 974; Guffi/ v. Fitld 9 Q P. 1131 ; 

Hardwick v. Lane, [1901] 1 K J3. 1201. 

(/) 111 epite of the fact that Iho coiii’ts liave adopted us a deiimtion the 
description of a lotlciy gi\en above, Jii whjcJi the wageini<j^ element is not nien- 
tioiicd, tliero is no reported case m which the element, has been wholly ahsoiit. 
Indeed, the com ts have gone out of thrir to discover its prest'iice, c.</., 
frd/ifl V. Younf! and HteinhraLfe, [1907] 1 X. P». 418, whoio DAHiiiNn, J., 
expressed a doubt whether if tho distribution had born wdioJly giahnUms the 
scheme under discussion would have hcon a wager; and Cf)m]>aie the cdiserva- 
tions of Loid Selrorne, JjC\, Iluft tho statult's have lelercnce to gambling 
transactiODS only ( Walhnqfttrd v. Mniuul Hocutt/ (188tt), o App (’as 
(k) Widis V. Yoinuf ujid f^ternWidf/c, snpra. 

(/) lUd, 

(m) Hid. 

(») Taylor v Smeifen (1883), 11 Q R. D. ‘JOT , and compare Murm v. Hlark^ 
man (IS64), 2 H. & ^), 912. It is submitted that “ full v.Tlue” must bo under- 
stood as moaning that nothing is added to the ]>iiceof tho article for tho chance. 
l>ut tho chance, l)y oiTering an inducomciit to othcis to purchase, so increases 
the sale of the, article that it becomes post^ible to provide the prizes out of the 
pio'^its Jt IS only in this indirect way that tlif» puicha.^ers contribute to the 
j)ij/es ; but this coiitiibutioii is sufficiPiit to make the scheme a lotteiy (Hunt v. 

(1888), o2 J. r. 821 : Half MciViHtam (1901), 8d li. T.'2;39; and 
compare II'i^/ja v. Yoinvj and tdienthiidcje, aupra^ 

(e) Taylor v. ^metten, tupra ; Jt. v. Flams (1886), 10 Cox, C. C. 352. 

(j») IVo'/is V. Young and Stemhridye, supra, per Darling, J, 

(v) Cnmuiada v. HuHon (1891), GO L. J. (m. c.) 116; Hally. Cor, [1899] I 
Q. lb 198, C. A.; Stoddart v. Sagar, Hagar y. [1895] 2 Q Ji. ‘174 ; 

compare, however, lilyth y. Ilulton d (\>., Ltd. (1908), 24 T. L. E. 719, 0. A., a 
caso in which a lu.st line ” or “ hmerick competition was hold to be a lottery. 
It is suggested that m view of tho finding that, upon its true construction, the 
contract provided that the editor should have “an arbitrary unfettered choice 
ijn to who should be dc( lar<*d the winner of tho competition, and that the winner 
slioidd bo selected not uccoidiiig to merit, but according to fancy, or according to 
S' IDO temporary lule which tho editor might choose to adopt,” this cassis not m 
conflict with the statement in the text. J3ut the view taken by Bucklbv, L.J , oi 
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It seems that the substantial object of the whole scheme will be 
looked at in order to ascertain whether it is a lottery. Where the Definition, 
scheme has for its object the carrying on of a legitimate business, 
the fact that it provides for the distribution of its profits in certain 
events by lot will not vitiate the scheme (r). vSales by lottery are 
void(s), and also promises, either with or without eonsiileration, 
conditioned upon the result of a lottery (/) ; but joint toiiaiits, tenants 
in common, and part owners of real property enn validly divide their 
property by lot, and obtain a good title to their sliiiros by such 
division (aj. 

606. Art Unions are also exempted, on ceiLain conditions (a), Art Unions, 
from the operation of the f.-oKery Acts (A), and are made lawful 
associations, and the members of, and subscribers and rjontriluitors 

to them, and their agents, arc exempted from penalties {<:), 

yEOT. 2. — OjJillCCS, 

607. Lottoiios are common nuisances (<?), and peisous seating Sdtinj?op, 

tliem ui) arc liable to be indicted at common law accordniLdv (e). oreeUmp 

c'haiices lu 

tho duties of th'* oditoi, iinkrs Ins dM(*ibion dilluMill to with onrlior h)tteri('3, 

decif'ioiiB, paiticulitily witli ll<vl v. CiO\ [ISaoJ 1 Q. B. 11)8, 0 A., wliudv, 
however, was not cited. A Biiiiilur <‘oncliision was urnvc'd at. npou tho fiuts 
m ^^fnii/i's AilvotisuHj Affnir}! Lahor^loiy (Jn. (1010), 2() T, L. 11. oUo, 

0. A An iii,''t.inco whom skill could have, but did not, conliibuto to the iohuU 
oocuiiod in Scotland Au aiitoniatH* machine, liavuip scvoicd coniinirtinenta 
into which a com could bo piojoctod by the opciator by inoaus of ii s]uinp, a 
}>n/e being obtained by lodging tlio com in certain of tho coiniiarfmonts, wheie 
skill, if acepmed by the o]>orator, would ha\o (jontribiited to siiccobs, but w’here 
the (.11 ciiinatance.s werci such that if was juactically jnijiossiblo to u(’(piii(' it, wuis 
liold to bo a lottery v, Netlon (1000),. S Kraser (Justiciaiy (Ja^(cs), JO). 

tamiUir nuu inm's hav*', in Ihigland, boon held to bo unlaw'ful gnnioa ( f'VAf ///r/ 

V. Tinue.r, | li‘ 0 ;i] 1 K It 807, v. MuMm (HHH), 00 Ji. T 040) It 

thoiefoTo seems unnccossuj 3 " to C(»n.'= 5 jd('r wbetbor they aio also lotUjiiea 

(r) WalhngforJ v. Muiual (18S'#), 5 Ax)p C.is. 085, and compare 

V. Braihhain (1850). 5 Kxch. 88'2, In v, Bt‘tdon (1879), 11 

t'h. 1). 170, Jessel, M.R., exju'c'^sed tho opinion that a scheme for investment, 
which included a division of profits by lot, contravened the Lottery Acts, as to 
which, see j). The case, however, was not decided upon this point, 

and was overniled by Smitfi v. Andeison (1880), 15 Ch. J). 1217, 0. A.*, without 
mention being made of the question of lottery. 

( 5 ) Gaining Act, 1708 (1- Geo. ‘J, e, 28), s. 4 Tho subject-matter (jf the sale 
is albohu'fcdublo (iticf.); the Lotteiies Act, 1721 (8Geo l,c. 2), s 80, itui»ospp 
a penalty upon persons selling by lot. See also Fisher v. Bridges (I 80 I), 3 
E B 642, Ex (’b. 

U) Gaming Act, 1802 (42 Goo. 3, c. 119), s. 5. 

(m) Gaming Act, 1738 (12 Geo. 2, c. 28), s. II, ©xceids from tho operation of 
the Act partitions by lot bolw'een “ jiart-owners, joint tenants, and tenants in 
common” of ‘'maiujrs, honours, royalties, lands, tenements, advow’sons, 
jucscntations, rents, biTvicos, and heieditaments.” 

(a) Art TJnioii.s Act, 1846 |9 & 10 Viet. c. 48), s. 1. Tho condilionfl of 
exemption arc-- that a rojal charter of incorporation shall havo been first 
obtained, or that the instrument of asbociation and the inloa and regulations 
of the association shall bo appioved by tho Privy Council ; also, that tlio 
charter or instrunient of association le oxiiressed to be revocable on the repm't 
of the Privy Council that tho asbOciation has been perverted fi'om its olqects. 

(6) AlS to these Acts, see p, 302, post. 

(c) Art Unions Act, 1840 (9 & 10 Vict. c. 48), s. 1. 

(d) Stat. (1098) 10 Will. 3, c. 23, s. 1 ; Gaming Act, 1802 (42 Geo. 3, c. 119), 

e. 1. 

(c) li. V. Craicshaw (1860), Bell, 0. 0. 303, 
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Heot. 2. Seitiiig up or maintaining a lottery is also a statutory offence (f), 
Offences, and none the less so because set up under a grant from a foreign 

government (g). So also is selling by lot, or setting up or niaintain- 

iiig any place for the purpose {h). But the tem])ortiry use of a room, 
on one occasion onlj% for the purpose of drawing a lottery is not 
within the prohibition (i). The woid ‘‘ place ” extends to any place 
in or outside an inclosed building, whether on land or water (/i). 

Making jn-oposals or schemes for lotteries dependent upon the 
chanres of a pubhc lottery authorised by Act of Parliament is also 
an offence (/}, Sidling tickets, chances, or shares in any English or 
foreign lottei’y (m), or delivering them or causing them to bo 
delivered (/?), or ju'ocuring or delivering any tickets in any foreign 
or any pretended foreign lottery, or in any undertaking in the 
nature of a lottery, or in any diiiilicato or pretended duplicate of 
any foreign or pretended foreign lottery; or receiving money for 
such tiitkets or in consideration of* any money to be repaid in case 
any ticket in any foreign or protended hieign lottery, or part 
thereof, nrovc'S fortunate (e), arc offences. 

IVrsous wlio aid, abet, coiiiisol, or jnocLue the commission of 
an olfenco are thomselves guilty of an offence (p)« 


{/) Stat. (1008) 10 Will. 3, c. 23, s 2 ; pf^nalty £")00 ami prosecution of 
ofl'oiicler as a i uiiuton rngno {ihuL) : (.lanuiig Act, 1802 (12 (loo 3, c. 110), p. 2; 
penalty £rj00, or on'ciidoi jaiiu.diaMe as a roguo {tlnd., pp 2, o), 

(7) hutteries Act, 1722 (^0 Uco. 1, c. 10), h. 4; penalty £200 and irnprison- 
inriit for one vi'ar (//;/f/.). The stafuto jnovidop for an appeal. The lotteiioa 
who'll are foihnldon aio tho'^e pot up in this country, bo that a company incor- 
pi)iah‘d in thia couiitiy for the puijjose ot ojicrating lotteries ahioad comimtB no 
olh nco (^Mucjiee v. /Vi-siaa Inrcbtmnd i'o) }un ainm (iSOO), *14 Ch. P. oOd). 

[})) Lotteiios Act, 1721 (8 CJ<'o 1, c 2 ), p. 3(1; uaming Act, 1738 (12 Geo 2, 
c 28), 8. 1 (which piovido a right of app<»al). The penalty under the former 
Alt IS £u0(), and also iinpiisoninent for one year, and under the latter Act 
£200 : Gaming Act, 1SU2 yl2Gi‘<». 3, d 110), p. 2; boo note(/), Proceedings 

luupt be taken within thioe naaiths (Gaming Act, 1738 (12 Geo. 2, c. 28), 

e. 12). 

(?) MaUin V. Henjtjnnn, [’1007] 1 J\ 1» (»1. 

(/. ) l-otferiep Act, 1823 [{ Geo. 4, c 80), p. (JO 

(/) Lotteiios Act, 1721 (8 Geo. 1, c. 2 ), k. 30; Gaming Act, 1738 (12 Goo. 2, 
C- 28), R. 1. Pur penalty and a])poal, see nolo (//), supra. 

(m) Lotteries Act, IPil (8 Geo. 1, c. 2 ), r. 3d ; for penalty, eoo note (//\ 
funirn : liotleiies Act, 1722 (9 Geo. ],c i0 \ b. 4; for penalty, see nolo ( 7 ), 

su}>ra: Lotteries Act, 1732 (0 Geo. 2, c. 33), h. 29; the ])enarty is £200 and 

nnjiiiponment for 0110 year, and a right of appeal Ls given {ilnd., s. 30) : Jjottci los 
Art, 1823(4 (leo. 1, c. 00), s. 11 ; tho])eiially is notoxeoodingi‘30, and uiTondoi a 
aro to ])0 d‘*i*ined to bo logiies and vagabondp, and may be iinpiisoned for fioiu 
.me to pix uiontlip, and in cjiso of a Bec(»nd olTonee may, in addition, bo Avhipped. 
Under tlio .'^umiuaiv Juii«dicijon Act, 1879 (12 & ■13 Viet. c. 49), s. 1, a fine of 
£23 ina} be iinpopcd in lieu of imprisonmont. A limited company cannot be 
convh tod of an ofl’eiico under this section (Hawke v. A7 Ilulton d: Co., LUL, f 19091 
2K. li. 93). »L j 

(■/?) Uottciies Act, 1721 (8 Geo. 1, c. 2), s. 36; for penalty, see note (/?’ 
Btipra: Lottciies Act., n22 (9 Goo. 1, c. 19), s. 4; foi ])omilty, see note (7 

supra: Gaming Act, 1738 (i2 Geo. 2, c. 28), s. 1; for penalty, see note (// 

supra, 

(o) Lolteiics Act, 1732 (d Geo. 2, c, 35), s. 29; for penalties, see note (?7i), 
supra. See also title Uhiminal Law and Phocedure, Yol. IX., p. 517. 

(p) Summary Juribdiction Act, 18f8 (11 & 12 Viet. c. 43), s. 6. A wholesale 
dwrtlor who pressed his goods upon a retailer^ such goods containing, in some 
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608. Any person who prints or publishes or causes to be printed 
or published any advertisement or oilier notice of, or relating to, 
a drawing or intended drawing of any foreign lottery, or of any 
lottery or lotteries not authorised by Act of Parliament, or who 
prints or publishes or causes to be printed or published any 
advertisement or other notice of, or for sale of, any ticket or tu-kots, 
chance or chances, or any share or shares of any ticket or tickets, 
chance or cliances, of or in any such lottery, or any advertisement 
or notice concerning or in any manner relating to any such lottery, 
or any ticket, chance, or sliare, tickets, cliances, or shares, thereof 
or therein, is subjected to a penalty (7). It seems that the adv^o-- 
tisemenls or notices contemplated are such as invite snl)Hcii[)tion to 
lotteries (?*), and that persons who distribiito such notices publish 
them (s). 

• 

609. Magistrates have power, in certain cases, to auLlK'viso the 
seaich of any house, of which eoniplaint of oJVeuces connechHl with 
lotteries having been commitLed has been made to thorn, and oiloiKho-s 
and persons who are found there a.nd who have knowuiigly aided or 
assisted, or have been concerned with any offeiidor in carrying on 
any transactions respecting lotteries, and all persons* noidiscovertMl 
in the house, but omjiloying others in any such transactions or ni 
assisting such others, are liable to lie dealt with as rogues and 
vagabonds. Persons forcibly obstructing the search aro liabhi to 
lino, imprisonment, and public whipping at the discretion of tho 
court (/). 


cut^ud, luoiioy piizejs with a view to rosalo to th«‘ was convicted under 

thus acotioii (Hairatt v. llurdcn (1803), 03 L J. (m c\) 33). 

(7) LotteriPS Act, 183G (0 & 7 AV1II./I, c. 03); poiialtv £.">0. Tlio offoiuvd 
covered by IhiH Act mo separately dealt* with by feoveral earlier Acta which 
lomam in force, it is an oUoiico by writing or ])iinting to publish tho 
setting up of a lottoiy with intent to have bucli lottery drawn (Lotleriea Act, 
1710 (9 Ann. c. 0), a. 57) ; penalty £100: to make, piiiit, iidvcrtiso or piibliah, 
or ciaiao to bo made, ]nin(('(I, adveitiaod or published, ]>rt»]>osuls <)r ^cheiiK's fur 
] 'it tones do pen do lit upon tho chances of an authoiised lotteiy ( Lottit'rics Act, 
1721 (S Goo. 1, c. 2), B. 30; Gaming Act, 1738 (12 (Jeo. 2, c 28 ), r. 1; for 
ieHpc(‘1ive penalties, see note (/<), p. 302, a/ife): to make, pnnt or publish, (w to 
caii-io to bo made, printed or ])ublishod, any propcjf'al or sihcMiio fur any lottery 
set up by virtue of a grant of a furoiLMi goveriiiiiciit, oi any undeitaking lu tho 
luihiie of a lotteiy (Ijotleries Act, 1722 (9 Geo. 1, c. 19), s. 4 ; f<’r ]»enultios, si'O 
note (</), p. 302, ante): to publish proposals for sale of tiikots in any lotteiy, 
foreign or otherwise (Lottenos Act, 1823 (4 Geo. 4, c 60), a 41 ; aoo uoto (/;/), 
p 302, ante). A limited company cannot be convicted under this seciion {IfatvLe 
V. E. llulton & Co, Ltd., [1909] 2 K. B, 93). The impoitatiou of notices or 
adveitiseinents of lotteriea, intended lor diatubutiou in this country, is prohibited 
by the lleveiiue Act, 1898 (G1 <fe 62 Yict. c. 46), a, 1 (2). 

(r) Afacnee v. rersian hivesiment Corpoiation (1890), 44 Cli. D. 306. A jiio- 
spectus inviting suhaoiiptions to a company formed for the ])urpose of caiTving 
on foreign lotteriea is not such a notice or advoitiaement {^bid.). 

is) Lotteiies Act, 1823 (4 Goo. 4, c. GO), s. 59 ; Gaming Act, 1802 (42 Geo. 3, 
c 119), s. 4; King v. Hmith (1791), 4 Term Rep. 414, per Loid Kknyon. (M . 
at p. 419. The Act under which the action was brought to lecover ])enaltjcs was 
stat. (1782) 22 Geo. 3, c. 47, a. 13 (now repealed), which forbade liertona “ u> 
publish any proposal ” for a lottery. 

(i) liuttories Ait, 1823 (4 Geo. 4, c. GO), as. 69, 61; Gummg Act, 1802 
(42 Geo. 3, c. 119), b. 4. 
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« 

Sect. 2. 
Offences. 

Liability of 
adveiituiers. 


610. Those who take part in lotteries, or sales by lotteries, as 
adventurers, ])layers, or contributors, also commit an offence (a); 
and since lotteries are unlaA\fiil ^ames (/;), places where they are 
carried on would seem to be common gaming-houses (c), and persons 
frequenting such places liable accordingly (d). The pecuniary 
penalties provided for any offence concerning lotteries are recover- 
able only at the suit of the Attorney-General (c). 

(n) Stnt. (169S) 10 Will .‘L c ‘23. ks. 2, 3 ; i)eiialtj £ 20 * Lotteries Aet, 
1721 fS Goo. 1, c. 2), 8 30 ; p«?iialty, double tlioir contnbutiori : Gaming Act, 
1738 (l2 Geo. 2, c. 2S), p. 3 : penalty i'oU. 

i lA See pp. 2Sj, 28 o, ante . 

(■) See p. 2S.S, tnde. 
d) See j^p 287, 201, ante. 

t ) LoltGiiod Act, ISOO (40 Goo. 3, c. 118), 8. TiO ; ]..i>ttoi‘it!S Act, 1845 (8 & 9 
Vut. c. 74), 8^. 3,1. 
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Part I. — Powers to Carry on a Gas 
Undertaking. 

Sect. 1. — Undertakings xvithoat Statidorif Powers. | 

611. Gas id BU2)plied for general use in a iuun])or of jdaces by Under- 

persons or companies who have no si)ecial statutory autliority and taJringf 

whose rights and liabilities are governed by tlie general law(^ 7 ). without 

They have no right to interfere with streets or highways for the Statutory 

purpose of laying their mains or pipes, and are liable to )io indicted Powers, 

for a nuisance for such interference, even when it has hen\ done uiabiiuies 
with the co]isent of the road authority (/>). Tlioy are also liable Gu.iorthn 
in damages in respect of any injuries thereby occasioned (c). The 

courts, however, wall not restrain them by injunction from oiioning 
the streets to lay pij^es, provided the annoyance to the iJiiblic is 
temporary and not serious (d), though they are subject to the rights 
of the owners of the soil through winch their pij^es may be laid, and 
an injunction restraining the unauthorised laying of such pi 2 )es will 
be granted at the instance of an owner (r). 

Sect. 2 . — Poners under Genei(d Siaintes. 

1. — Under L\(jliiiu(j and Watclumj Ad. 

612. Certain local authontiod have power under general statutes Unraldia- 
to light or cause their streets and roads to be lighted with gas, and 

for this purpose to erect lamp-posts and lay the necessary iu 2 )es. A 
general ]K)wer of this kind w'as obtainable in any parish by the adoj)- 
tion of Ibe Lighting and AVatching Act, 18:^3 (/). The ojieration 
of the A(*t is now confined to rural districts, and to those only 
wdiich have not obtained urban powders of lighting {g). It might, 

(a) Thus for the irGOvory of their eh.irjos they have no nummary reniedy 
and must sue in contract; they ha\e nutbmg in the nature of a niunopolv, and 
lack other privileges which aie granted to statutoiy com j)?! rues. At tho same 
time they are free from many roetrictions, and aro under no obligation to t^upplv 
gas to anvono {^ILvddc^don Uas nnd (b. v. Ilasdwood. (18610, b tt Jh (n^ p ) 

1/SO). As to the coinpulsoiy puichase of non -statutory uinlortakings, F^e p. 3111, 
l)vd. 

[h) U. V. Shf ffirld (his Consnjncrs (l-Soib, 18 Jur. MG, n.; /? v Loniffon 

(hts (*o. (hSuO), 2 Th & 1 j Gal ; and t-co J^iesfon (Jur/>nraii(ni v. / (Knl 

iU>aid (ISSa), Jj. T. 718. They may also bo liablo to a pciudty under the 
Highway Aot, 1887 (a it G AVill 4, e. aO'i, s 72, for damaging the highway 
[Ilairli ins v Jiohinsvn ( 1 872), 37 J. P. ()G2). xAs to damages to liighways gonoralJy, 

SCO title nicniwAys, SruLKT.s, and liKiDoiES. 

(i) Ellis V. Ehc{]idd (Has Consumirs (1853), 2 h] it 11. 7G7. 

(d) A.~(}. V. Sheffield (ins Consninas Co. (18,73), 3 Uo G. M & G. 301 ; A. -O'. 

V, ('(ntihridije Consumers Gas tb. (1808), 4 Ph. A])p. 71; and see GoUhniid w 
Tinihndtjr Wiih Tinprovement eVaiiauss/owers (18CG), 1 (h Aj^p 3 TuiiNKR, 

Ij.J., at pp. 351, 355; Edtjtu'ctre JJiyhway Bmrd v. llarroiu Gas Co. (1S71), 

L. R. K) U. 13. 92. 

(e) A.-G. V. Cambridge Consumers (his tb., sn}>ra, at jip. 8t;, 87; Goodson v, 

Iitchardson (1874), 9 Ch. App. 221; and sco Mnmoit v. Fast Grinstcad Gas 
and Water Co., [.1909] 1 Vh 70. As to siippoit to these pipes, see Formanton 
Gas Co. V. Pope and rearson, Ltd. (1883), 52 1j J. (q, b.) 629, 0. A. 

(/) 3 At 4 Will. 4, c. 90. As to adoption, see ibid., s. 4. 

(^r) It is superseded in urban districts and in rural districts with urban lighting 

powers by the Publie Health Act, 1875 (38 ft 39 Yict. e. 65), 0 . 103. In London 
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Ois. 

fiiWT, 2. and still may, be adopted for the whole or part of a parish (/?). 
Powers l^efore the 5th March, 1894 (i), it was administered by inspectors 
under appointed by the ratepayers ; bat as from that date, in cases whore 

General it had been adopted for the \YhoIe parish, the powers were trans- 

Statutes. forred to the parish council (h). If it had been adopted for part 
only, the parish meeting or the inspectors were authorised to transfer 
the powers, duties, and liabilities to the parish council subject to 
any conditions wdth resj'ject to the execution thereof by means of a 
committee (/). The Act may now bo adopted for a whole parish by 
the parish meeting (/n), or for part of a parish by a parish meeting 
held for tliat j)ait(/0, in either case the ])arish council, if the 
parish lias oiu\ is to bo tiie authorit^^ for tlie execution o' the Act (o). 
If the ])arisli iais not a council, the executive authoiity will bo 
appointed by the parihh meeting (p). 

613. The authorities for Iho execution of the Act are empowered 
from time to lime to cause such lamp-irons or lamp-posts or other 
])osts to be put np or fixed upon or against tlie walls or palisades of 
any houses, tenements, buildings, or inclosures (doing as little 
rlaiaage as may be jmictiealde tlioroto), or to lie jiut up and erected 
in such otln-r manner, witliin all or any of tlm roads, streets, and 
])laceB within the aica for which the Act has been adopted, as they 
shall think proper ; and also to cause such number of lamps of such 
sizes and sorts to lie provided and affixed as tliey sliall think neces- 
sary for lighting all or any of such roads, streets, and places, and 
to cause the siime to bo lighted with gas, oil, or otherwise, for sucli 
iiumher of hours in every tweiity*four as tb(\v siiall tliiiik neces- 
Hiiiy (//). Oas mains or jupes may not be laid in private land nor 
{igainst or into private houses, mniiufactoiies, or ])u1)1jc buildings 
without the consent of the owner ai^d there are ]>rovisions 
(liiected against nuisances arising from the escape ot gas and 
against tlie contamination of Water by gas(i,*). Jiund may he pur- 
(‘hased or hired by agreement for the purjioses of the Act(/), and 
tlie authoiities may contract with persons and companies for the 

if wflp ini])lied]y bv the Metiopolip nt A<‘t, IN.'j,) (IS vJl 19 

niia, es. 90. Oli, i;?n loo. 

{li) .Lighting and ^Vatchlng Act, IS'jii (0 W 1 Will ■!, c. tM)), b.i. *1, 73, 77 
Locnl (jrovornrrieni Act, ISO I (56 & 57 A'lct. <■ h. 7 (1\ 

(?) Tlio date oi! the coiumg into opoiutioii •>!' the I.ucal Gu\ eiijiiiciit Act, ISOl 
(56 57 Yi(*t.*c. 73), 

('r) Jho/.,P T(5h 

l) I bid., F. 5" (11. 

m) [ hitf.j fi. 7 (1 

{li) 1 bid., s. 7 {i) 

(c) I bid , s. 7 (7 ). 

( 21 ) Ibid , B. 19(1). As to parLh mcotings and pail.sh ooiiiicils, title 

3 jOAT CJ()VJ' I’NM T-:\T 

[if ] Lighting and Watching Act, isSa {3 * 4 Will 4, c. 90), s. 45. The ])(jw('r 
to light road.s mclud.>s mam umds (Local GoYOHiment Act, 1S8S (51 & 52 Vu 1. 
c. 41), B. 11 (11)). 

(r) Lighting and Watching Act, lS.*3;j {3 & 4 Will. 4, c. 90), s. 46. Lain]»s 
niay not bo tixed against piivato houses without permission IMcfh v. Laitadon 
(; m; 2), 67 L. T. Jo. 181}. 

( ) Lighting and AVatchiiig Act, 1836 (3 & 4 Will, 4, c. 90), ss. 48 - 54 ; eeo 
pp. 362 seq.f post. • 

0 Lighting and WaULing Act, 1833 (3 & 4 IViU. 4, c. 90), s. fi9. 


Vowers <if 
lighting 

roads. 
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lighting, and for furnishing the lamp-posts inid other things nccos- 
sary (a). 

Sub-Sect. 2. — Urider Viihlk IJfaVh Act. 

614. In urban dintiicLs, the borough or district council may 
contract with any person for the supply of gas or other moans of 
lighting the streets, markets, and public buildings in tlicir district, ’n^powere*' 
and may provide such lamps, lamp-posts, and other materials and 
apparatus as they may think necessary for lighting tiie same (?*). 

They may thenis(dves undertake to supply gas ior public and 
private purposes, j^i'^vided thore is not any company or person 
(other than themselves) aiitlioriscd by or in pursuajice of any Act 
of Parliament, or any order confirmed liy Parliament, to ffni)]dy gaa 
for public and jirivato purposes. 11 thorn is any such emnpany or 
person so sujiplying gas, hut the limits of supply of such company 
or jierson include part only of the district, the comicil may tlieni- 
eelvos undfU'take to supply gas throughout any pait of ihe district 
not included within such limits of supply (h). In 11 le aliove- 
meiitioned cases the council may obtain a provisu>nal oidor 
authorising a gas undertaking under and su]>joct to the ]>rovisions 
of the (tas and Water Workj Facilities Act, 1870(c), and any Act 
amending the same Uiban aullioritios may also aciiuuo the 
powers of gas companies by purchase of tlio whole und('rtakmg((/). 

Eural district councils may be invested by ilio Local (Jovc rirnent 
Board with the same powers as rngaids lighting and gas Kup])ly as 
urban authorities, either in respect of the whole of thLir district or 
of any contributory place therein (c)- 

8un-8E(.T. 3. — In the MetrvpolU. 

615. In London the city and borough councils are requiicd io Mi 

cause tho sev(‘ral streets w ithin thoir districts to he well and snili- ^bin^i^Mincnt 
ciently lighted, and for that purpose •they are recpiiicfl to niaiiuaiii 
or set up and maintain a siiilicient number of lamps in every such 
street and to cau^e the same to he lightf*d with gas or herwise, and 
to continue lighted at and during ouch Liincs as the council may 
think necessary and proper {/). 

{a) Lighling :iB(l VViitching Ai't, ^‘5 t V> ill A, c DOj, .i7 

(ft) I'libhc Itoiillh Al' 1, is7a (.IS (S: 3‘) Vu-t. o t-. Ibl. Ah Oj s iiiij; 

outeido area?, erne JUifh(i/ ( \)ai Co. v. Brentford Cor/urroh n f 1S73}, L 11 1 o L \. 

1(57. The 1 imitating does not prevent the local aothonlv MiT>phiii 2 : oloctncitv 
{Barehom Local Boaui and Bareham Electro. Lujht tV* v K.mih (l.Sill), 7 T Jj ii, 

413). Afl to lighting of streets generally, fco IIiioiways, Siuee'IS and 

llKinOER; rUBTJO UeALTU and Jax’AD AdMJNIS'I BATION. 

(c) 33 & 31 Yict. c. 70, and see p. 312, }»o< 

(d) Public Health Act, 1873 (38 & 30 Vict. c. 56), a 102. It has not yet boon 
decided whether they can oxorciso these }»owcrs after purchase, or wbotlcr 
a fui'thor Act or piovisional older in necea&aiy. As to such purchase, see 

р. 320, posf. 

(c) Public Health Act, 1875 (38 & 39 Yict c. 55), p. 27G, The effect of ‘.•uch 
investment is to supersede the lighting and Watc.hiug Act, 1833 (3 & 4 AVilL 4, 

с. 90); peo Public Health Act, 1875 (.‘58 & 39 Vict. c. 55), s. 103. SncIi inve.st- 
ment may bo confined to public lighting only [Lancashii e and Yirlifhi) e ItaiU 
Co, V. Bolton Union Assessment Committee and Crial Lever [Toivnshiii) Overseers 
(1890), App. Caa 323). 

{/) Metropolis jNranagement Act, 1855 (18 & 19 Vict. c. 120), s. 130. As to 
enforcing this dutyi see li, v. *8^ Maryy Islington^ Vestry (1868), E. B. & E. 743 ; 
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Sect, 8. — Grant of Special Statutory Poivcrs* 

Stjb-Sixt. — /r? UcnvraL 

616. Parliamentary authority to carry on a gas iiiiJertaldng, 
and for that purpose to break open the public streets, may be 
obtained in many eases by means of a provisional order subsequently 
confirmed by Parliament (y), but wlicn that procedure is not 
suitable the necessary autliority may be obtained by procuring the 
passing of a local and personal Act (//). This latter p'roccdure will, 
in general, be necessary when the undertakers require to purchase 
land compulsorily (/). 

617. Gas ujidertakors are commonly authorised to manufacture 
and supplygas for Jigliting, lieating, motive, and other purposes within 
certain Jiimts, and also to provide, produce, sell, dispose of and deal 
in gas, coke, tar, and all other residual products resulting from the 
manufaetiu’o of gas, and generally to carry on the business usually 
carried on by a gas company (/). They ha\o also been authorised 
to soil, hit for liiro, fix, repair, and remove, and in some cases to 
manufacture, engines, sto\es, ranges, pipes, and other fittings for 
ligliting, for motive power, for tlio wanning and ventilating of 
houses and binlJings, for the cooking of food, and for all other 
purposes for which gas can or may bo used, and to provide all 
materials and work necessary and proper in that behalf, and wdth 
respect thereto to demand and take such remuneration or rents 
and charges, and make such terms and conditions, as may he agreed 
n})on (A'). Some corj)oralions have been authorised to supply 


/?, V. I ainhiffi (ISCI), 1>J J. p. ;j74. As to olitiiiunig a supply fi om tlio ga*? 

coinpaiiich, and gciicjally as to the gas fupjdy of tlio motiopolis, boo p. 370, j'Obt, 
(f/) Under the Gas and ^"atcr ^Voiks J'^acilitics Act, is70 (33 & 34 Yict. 
c. 70), as Hiuendcd by the Gas and Water Works U.ujIiIicb Act, 1870, Aniend- 
nient Act, 1873 (30 & 37 Vict c SO) ; hee p. 31'^, past. 

[h) For the piocedure for ohtaiiaiig Iho passing of a Incal and personal Act 
and privUe Bill proceduie, t-co title Parliament. i .il authoiitirs may also 
in soniR mstaiK'cs ohtaiii special statutory jiuwcjs by tin ]'iiicliase of the lights' 
and privnn^'os c»f gas uiidcrtakei^ ; si-o ]> 320 jiosf 

(0 The jMwci to take land compuk-only cannot hr ubtaiiipcl under the Gas 
and AVatjf'r Woi ks Faeiiities At t, 1870 (33 & 31 Vict. c. 7(0 , f^oe ihtJ., ss. 7, 10. 
In the case of Ita-al author.tiOb the provisions of the ruhlic JToaltli Act, 187.'') 
(38 & 30 Vit t c -m), h. 1T(), may bo availahlo wheio tlio land is irquiicd fnr 
one of tlio itiiipo-os of that Act. 

( /) Seo ISlodel Gaa Bill, 1910, clause 5. Undci takcis have ak-,o boon expressly 
mithori^i'd, fof tlu* purpose «>f tb.* undertaking, to at tjuiic licences or authniity 
to woik iiiventioMs under IcUtia iiatont granted in lesjicct of gas luanufactuio 
or fttij’j-Iv ni utilLsation of j'ateuts. 

(A) //>?'/., clause 30(1). Ju tho case of Lk'.iI .auUioiitios Parliament has, 
in granting this ])ower, inserted a piovLso to Ihe effect that such authority may 
not expciitl money (exeopt through a contractor) upon tho provision <»! such 
littings, or of labeui und matenals rei{uin>d tor tlio lixing, lej^auing, or 
ioino\al thereof upon or from tho jiroimses of tJieir consurnois oi ])iOK])Ocbve (‘oii- 
suniei's. Tljcy mu *4 aKo adjust tho charges to bo made for any such tiliings, 
or for tho fixing, n pairing, or removal thereof, so as to meet any exptuidi- 
liire by them under tlie^e powers in connection therewith, including intoiest 
uptui moneys borrowed for those purposes, and all sums ajiplied to sinking 
tuuds for repayment of moneys so borrowed. Every sum charged by the local 
authority in respect of thf> provision of such fittings, or the fixing, repairing, or 
lemoval thereof, shall be separately stated on every demand note delivered by 
the local authority to tho consumer. The total sums expended and received by 
the ^ (;al authority in connection with these puTqioBes in each year, including 
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nou-illuminatin" gas at a cheaper rate thati the illuminating gas 
supplied to ordinary consumers (1). Gas companies have at times 
been authorised to apply for provisional orders to obtain electric 
lighting powers (m). 

Sub-Sect. 2. — By Local a/td I’ccjun'd .n f. 
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618 . Any person may petition rarliament for an Act to aathoriso Persona who 
a gas undertaking, but local autliontie.s who desire to acquire the 
necessary ])ow'orH at the ex])euscof the local funds or rates under tho 
iiorougli Funds Acts, 1H7‘2— 1003 (a), must proceed by provisional 
order, if their olijoctcan, for tho time being, be so attained (o). 


619 . Priviiie oi- local Lills wliich seok powers will) ]’cfcreiico to standing 
gasworks belong to of tho two classes into which Jhlis aro 

divided in hollt IFousthS of l^irliamout for tho pm poses of tlio 
standing orders ( p). ]n addition to the orders g<‘neniliv appUcaldo takinga. 
to that class, it is lequired, in thccase of ihlls for constr'icthig gas- 
works or works for the manufacture or conversion of llie r(*si(Iu{il 


products of gas, that tho notices shall set fortli and s])ccify the 
lands in and upon w’hich such wwks are in tended to he* con- 
structed (7). It is roipiired also that on or htdore tlie ir>Lli Docenibtir 
iinmedial(‘!y preceding the application for a Jlill for constructing 
eitliei* of such works, notice shall be served iijioii the owner, lessee, 
and occupier of every dwelling-house situated wntliin HOG \ards oE 
the lands in or upon wdhcli those works may be constrncled (/ ). 

In every Bill for constructing sucli works tlicre must also he 
inserh^d a clause deliiiing tho lauds in or upon \vhich tlie woiks 
may he constructed (-s*)* A printi'd copy of every Jlill relating to gas 
must 1)6 deposited at the oflice of tho Board of Trade on or heibro 
the 18th December, in the ease of Bills before the House of Com- 
mons, and tho 21st D(3ccmher in the ease of those belbre the House 


ot Lords (/). 


interest and Hinting fund, iiniot 1)0 r^Lnwii HepamUdv in tho ])al)lNh(:d accounts 
nf (ho gnn inideifnking of IIjo local autlionty f.»i that year (Alotlel OaK bill, 
mU), clauye oU (d) ). 

[ 1 ] 8co Glasj^ow CoijioratLun Gas Act, 1SS2 (-Id A. dO V'lct c. cxc.), b. 4 , i('j'<'Gk‘'l 
Ity Gliis^oAV Gas Act, lUlO (LO liiuw. 7 1 Oco. d, c. cxxxi.). 'i’lio corpura- 

lion of Glasgow ly also hy the lulci Act alkiwM'd to charge lowtT piioos to laigo 
consuiiior.- of gas than to small consuineiH, thus repealing s. 10 ol the Ait of 
lS8'2(seo Glasgow (Jaa Act, 1010(10 Iklw. 7 tV 1 Geo d, c cxxxi.hf'S 2d, 27) 

( 7 /f) A clause for this i)ur]K)se apjieared at one tiino in the Alodel Gas IhlL 
(see that for 1000), hut is no\^ omitted. Lor electne ligliliiig conij»ani(‘s, hoo 
title EidceTiiic Tjoutinu and Vo'wek, Vol XJf , pp. dll tf ; ami f«)r a form 
of Bill to cxU'iid the powers of a gas comjiany to iindudo electric lighting, seo 
Kiicvclopmdm of Loims and biccedents, Voh IX , p. 201. 

(a) Borough hounds Act, 1872 (dd vV 86 Vict. c, til), and Boiough Lunds Act, 
1903 (3 Edw. 7, c. 14). Tho a])plication of the Act of 1872 was extended t(> 
county councils hy the Local Go\ eminent Act, 1888 (51 & 52 Vict. c. 41), s. 15, 
and to the mctropohlaii hoiough councils by the London Government Act, 1S09 
(62 & 63 Vict. c. 14), s. 6 (6^ 

(0) Borough Funds Act, 1872 (35 & 36 Viet, c, 91), b . 10. 

(p) Standing Older 1 of each Huuso. As to procedure geiiorally, sfc title 
Parliament. 

{q) Staiidmg Order 6 of each House. 

(r) Standing Order 15 of each IfoiiBe. 

(.9) Sfaiidmg Order 139 of tho House of Lordu and 187 (d' the House of 
Commons. 

(t) Standing Older 33 of each Ilouwe. 
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620. It is also provided by the standing orders of the House of 
Commons that, in every Bill by which an existing gas company is 
authorised to raise additional capital, provision shall be made for 
the offer of such capital by public auction or tendei- at the best 
price w^hich can be obtained, unless the committee on the Bill shall 
report that such provision ought not to be required, with the 
reasons on which their opinion is founded («). It is further provided 
that in the case of every such gas Bill it shall be competent to the 
committee so to regulate the price of gas to be charged to consumers 
that aii}^ reduction of an authorised standard price shall entitle the 
company to malio a proportionate increase ol the authorised divi- 
dend, and that any increase above th(3 standard price shall involve a 
proportionate decrease of dividend (Z>). The standing orders of the 
iJouse of Coinioons also provide that the municipal or other local 
authority of any town or district alleging in their petition that 
such town or district may be injuriously affected by the provisions 
of any Bill relating to the lighting thereof, or the raising of capital 
for such purpose, shall be entitled to he heard against such Bill(c). 

Sub-Slct. Ib — By Provisional ihder. 

621. I’rovisioual oidni-H authorising certain gas undertakings 
may ho obtained in any district other than districts within the 
metropolis by any company, companies, or persons, under the 
authority of the Gas and \Vater Works Facilities Act, 1870 (d), as 
amended by the Gas and Water Works Facilities Act, 1870, Amoiid- 
ujoni Act, 1878 (c). Urban authoiifies who may under the Public 
ilealthAct, 1875 (/), themselves nndertako to supply gas for the 
^^holo or any part of their district, and rural authorities upon whom 
these urban powers are conferred, may also obtain a provisional 
order under those Aels in respect of such district or part thereof (q). 
The term ‘‘undertakers” nsod'in the two first-mentioned Acts'is 
deemed to include such company, companies, or i)erson and such 
autliorilies (//). 


622. •i'he gas inidertakings in respect of which provisional 
orders may be obtained are those for which powers are required for 
all or any of the following purposes — (1) to construct or to main- 
tam and continue gasworks and works connected therewith or to 
manufacLuro-anu supply gas in any district within which there is not 


(<i) .standing Order 188 of tlio House of Commons. Tliere is a very similar 
fp) Standing Order UUa. 

. “■ provides that the Act shall not apply to 

1hL^( 18 Metropolis Management Act, 

’ exclusion of the 

(ffss k 3^’Jt c 65 provisional orders, title Parltament. 

(ff) ^ 8. 161 : and see p. 309, ante. 

Viol. i. 70)’ 8 4^^ ’ Water Works Facilities Act, 1870 (33 & 3i 
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an existing company, corporation, body of commissioners, or person Sect. 3. 
empowered by Act of Parliament to construct such works or to Grant of 
manufacture and supply gas ; (2) to raise additional capital neces- Special 
sary for^ any of the purposes aforesaid ; (3) to enable two or more Statutory 
companies or persons, duly authorised to supply gas in any dis- Powers, 
trict or in adjoining districts, to enter into agreements jointly to 
furnish such supply or to amalgamate their iindertiikings ; (4) to 
authorise two or more companies or persons supplying gas in any 
district or in adjoining districts to manufacture and Bup])ly gas and 
to enter into agreements jointly to furnish such supply and to 
amalgamate their undertakings (i). An}^ gas comi)anies 
as aforesaid may apply for and avail themselves of the facilities (^f 
this Act within their own districts respectively (i). 

623. AViiero the undertakers require i)owcrH for the purpose of t^onaent 
consii acting gas\vorks or wwks jsonnecled therewith, v.dvliin any necessary 
district, the consent of the local authority of such district is neces- obtamed^^^*^ 
sary before any provisional order can bo obtained ; and wdioro in 

such district there is a road authority distinct from the local 
authority, the consent of such road autliority is also necessary 
in any case where power is sought to break up any road of such 
road authority, unless the Board of Trade or, in tluj criso of apjdica- 
tions by urban authorities, the Local Government Board, in any caso 
in which the consent of the local authority or road authority is 
refused, are of opinion, after inquiry, that, ha\ing regard to all the 
circumstances of tho case, such consent ought to be disj)on.sed witli. 

When tho Board dispense with such consent they arc requirt^d to 
make a special report stating tho grounds on wdiich they liavo dis- 
pensed with the same (/c). Tho local authority, the consent of which 
is required, is in boroughs tho town council, in urban distri(ds the 
district council, and in rural parislies the parish council, or, whore 
there is no parish council, the parish* meet uig (/). 

624. The undertakers wdio intend to make an application for Pioctidurf lo 
a provisional order must on or before tho 1st November next obtamordei. 
before their application give iiutice in wiiting of their intention to 

make the same to every company, corporation, or person (if any) 
supplying gas within the district to which tlio proposed application 
refers (w). In the months of October and November next before 
their application, or in one of these months, they must publish 
notice of thoir intention to make such apjilication hy advertisement 
according to certain rules and regulations (?z). On or before the 

(?) Gas and Water Works Facilities Act, 1870 (33 A 31 Viet. c. 70), s. 3. 

(/c) Jhid.j B. 4 ; and Public Health Act, 1875 (38 & 39 Yict. c. 55), s. Ifjl, in 
the case of applicatiuns by urban authoiities. 

d) Gas and Water Woiks Facilities Act, 1870 (33 & 34 Viet. c. 70), s, 2, and 
Soiled. A, as varied by the Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 6 ; 

Local Government Act, 1894 (56 & 57 Viet. c. 73), ss. 6, 19, 21. Tho road 
authority in most cases is the town council in boroughs, and the distiict council 
in urban and rural disti’iets. As regards many main roads, the road authority 
is the county council ; see title Highways, Streets, and Bridges. As to local 
authorities in general, see title Local Government. 

(m) Gas and Water Works Facilities Act, 1870 (33 & 34 Viet. c. 70), a. 5 (1). 

(??) Ihd.f 8. 6 (2). The whole notice must be included in one ?i(l\ertisemont, 
which is to be headed with a short title, descriptive of the undertaking. Each 
advertisement is to contain the following particulars :-—(l) The objects of th» 
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Sect. B. sOth of the same month of November certain docamepts (o) must 

Grant of be deposited at the ofi&ce of the Board of Trade in the case 

Special of appUcations by companies or persons (p), and at the office of the 
Statutory Local Government Board in the case of applications by local 

Powers. authorities, made pursuant to the Public Health Act, 1876 ( 7 ). 

These documents must also be deposited for public inspection in 
the office of the clerk of the county council or of the peace for 
every county, riding, or division which will bo affected by the pro- 
posed undertaking or in which any iiew work will be made(/’). On 
or before the 23rd Hecembor in the same year there must be 

in tended lion ; (li) a pj-onoial df“'{’iip<inn the iiiiiurn of the propoc^ed 

new woikrt nf Jiny) ; (.'») the iuiiik's of ilio fowii-l;ind‘^, panOio^, fown<^hiprt, and 
exiia-parochiul plac'fi, in wliieli the pioi)OHe<l now woiks (if any) will ho iniide ; 
(4) the time and plnoo^ at whmh the ‘lo].oMit, whidi has to bo made before the 
oOlh Novorah(*r, will he irindo ; (o) an o^Uoo, either in London or at Iho place 1<; 
Avhieli the intended a]>plication 1 elates, at whuih piinted eojiies of the draft 
jirovisional order when dopo.sitod, and of the piovi-«5ioT .il order when made, will 
l>o obtainable. The adveiti^oirient is also, in (*vcry ca^e, to lie inserted once at 
least in the fAm*ton (Jazrtfc, and once at least in ea'di <d two «^ii('cc“''-ive weedvs in 
soino one and the Baino newspaper ]»uhlished in the district atfocted by tlio 
projiosod undoi taking, whoio the ]*irj»osed works (if any) wdll ho made ; or if 
theio y»c no fmch newspaper, tlien in soino one and the samo newspaiier 
]mbliehod in the county in wliieh every such ilndricd, or some part Ihoi oof, is 
situated ; or if theie h< none, then in some one and the siimc now’H]>a])er published 
in some adjoininp^ or nei/^hhoni iic^ county (b»' 0 Gas and Water Works Facilities 
Act, 1870 (dO S: 84 Vict. c 70), Sclicd B, Part T.). Other notices, and finther 
jiarticulars as totlio notice to he iriven by advertisf‘ments— for example, as to the 
iriiiimer in which ol)]ect ions to thooidcTmay bo sent in arc rcMpiiiod by therulea 
niadt* by the Boaid of ^Id.ide and TiOcal Go\erninc]it Boaid le^jXMd ivoly, under 
powers confened on tin in by tho Qa^ and Water Woiks Facilities Act, LSVO, 
Amendment Act, ls7d (d<) & d7 Viet c. J^O), s. M, For a form of npjdn'ation for 
a provisional order, sec Lncyclopjndiaot 1 ormsand pTocodents, VoJ TX , p. ‘Mf), 
(o) Those documents includo (1) a copy of tho advejtisoinent published by 
them ; ('2) a map bhowing the kind jaopooed to ho med for tln^ inanufactiiro (d 
or of lesidual piodiuts aiismg liri tho inaniifactuio of gas , (d) apiojior plan 
and section of tho pro])osed now woikn (if any}, such ])laii and section to be 
piopared according to buch ro” illations as may J’lom time to time be made by tlio 
Board of ^J’rade in that bihalf, in the case of comj>n?jios, and by the Local 
Goveruraent Boaid in the case of uiban autlionties, and rural authoiities having 
urlian pdwGis (see Gas and AVater AVorks Facilities Act, 1870 (d3 & 34 Vict. 
c. 70), Sched. B, Part IT. (1)), and the rules made pursuant to tho Gas and 
AA^ater AA^orks Facilities Act, 1870, Amondment Act, i.s7d (dO & 37 Vict. o. 89), 
e. 14 ; and the I’libho Jlealth Act, 187o (38 it 39 ATet c do), y. 101. T’licso rules 
and regulatiojis hiue been made and published liy tlie B(’ard of Tra<le and tiio 
Local _ Govemnient Board rosp-'ctnoly, and may Ihi lesciiided and added to at 
an 5 ' time. They require, mfrr compliance with tlio standing ordeis of 
Parliament ; see pp. 311, 312, For fonns of parliamentary dociimtuita, see 
Encyclopsedia of Forms and Piecedonts, A^ol. IX., p]). 138 

(;/') Gas and AAkiter AAT>rks Facilities Act, 1870 (33 & 34 \wi. c. 70), s. 5 (1), 
and Sched. B, Paitll. 

(< 2 j 38 & 39 A’^ict. c. 55, s. 161. 

( / ) Gas and Water AAhnks Facilities Act, 1870 (33 & 34 Vict. o. 70), Sched. B, 
Part IT. (2'j. The clerk of tho pc-aco acts as dork to the county council m 
regard to the depo.sit of plans and documents (see Local Govoinment Act, 1888 
(51 & 52 Vict. c. 41 j, s. 83 {6) ). All maps, plans, and documents required by the 
Gas and Water AVorks Facilities Act, 1870 (33 & 34 Vict. c. 70), as amended, to 
be deposited for the purposes of any provisional order, may be deposited with 
tho persons and in tho manner directed by the Parliamentary Documents 
Deposit Act, 1837 (7 Will. 4 & 1 Vict. c. 83), and nil the provisions of that 
Act apply accordingly (Gas andAVater AVorks Facilities Act, 1870 (33 & 34 Vict. 
c. 70 , B. 5). 
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deposited, according to certain regulations, certain other documents s. 

at the olSce of the Uoavd of Trade or of tho I^ocal Government Grant of 
Board, as the case may be (s), and also a sufficient number of Special 
printed copies of the provisional order as proposed by the under- Statutory 
tabeis, with any schedule referred to theron*i, at the oftico named Powers, 
in that behalf in the advertisement, and such copies are to be there 
furnished to all persons applying for them at the price of not more 
than 1«. each(/). 

626. The Board of Trade or the Bocal Goveriinieiit Board, as the Board to con- 
caso may bo, must consider the application and also anv objection 
that iJiay 1)0 lodged with them on or before Biich day as they fi oia hoM mquTrj^ 
time to time ai)poiiit (a), and must determijio wlK^ther or not the 
undertakers may proceed witli tlie a])plieation (/>). AVlien such 
Board are of opinio]i that it is expedient that an iniiniry held in 
relation to any application for a f)rovisiomil order, tliev way orde.r 
and direct such inquiry to be lield at such time and jdace as they 
think proper, sulqect to certain provisions as to tho holding 
thereoi (c). When such Board consider it expt'dient and ])n)p( 3 r 

1 ^#) Ga^ and Water Wuiks I'acilitics Act, ISTO (ori tt St Vici.. c. 70), 

Sciiod. r>, I'.nt Hi TJig undutakfis aro, ya/tr alia, i^quiied tu doiMisit— - 
(1^ a m(*iinnial bi^nied by tho Tiiidei bikens, hcad(*d with a hhuil. litlo d<"'i lip- 
tivo of tlio undei taking ^^coiTes]>oiKliiig with that at tho head (d‘ tlic advor- 
tisonient), addiGSSid to tlio Ikjuid of Tiado or tlio Local (-llovia'inncnt Ikdiid, 
firtllio case may bo, and iira^iiig for a pioMsmnal ouler, (2) u jiiiidod diaft of 
tho ])ioVJSional order as ])ropos(‘d by tho imdoi takers, with any si hedulo roforrod 
to tlierciii ; (o) an o»tiiiiate of the expense of itio prujioscd new wiaka (if any), 
fjigm'd by tho persons making them ^(ias and Water Works FaciJitus Act, 1870 
(o.’t & ;»1 Viet. c. 70), Sdiod. It, Biit IJI.'t Kiiloamade r<\s])ectivcly bv tho Boaul 
of Trade and the Local Government Pn*ard also loqiiiro tho dopor^it of additional 
documents and contain farther regulations Proof of compliance with pr»>vi‘-aons 
of tlio Act and ol these rules is required. Tho mcmoiial of the umba takers 
n to bo wiilti'ii on foulsj-a]) ^)a])ni book wise, with quarter maigin, and is to be 
111 tb'‘ following form, witli such \ariations*as orcumstancoa r«*quiro; — 

[ »s ’ h o rt 7 7 i le of Un dvrnfkt )nj ] 

To tho Hoard of Tiado (o?’ Lo( al Government Hoaid, as the vase iaa\j he). 

d'he ineiuorial of the undeitakeis of {short iilte of undvrialnoj) sliowoth na 
follows ; — _ • 

1. Your memorialists have iniblLshod in accordance with tho requiremonh: of 
tho Gas and Water Woiks facilities Act, 1870, the following advcilisemoiit 

[T/o'e Ailvertisemeni to he set ( at vcihattm,'] 

2. Yoiu* memorialists have also de]K)sitod, in accoidance with tlie requiio 
meuts of the sanl Act, copies of the said advei tipeniout and {here shite dvfto.-U of 
eervjal matters lointred). 

Your inemoiialists, therefore, pray that a provisional older may be made in 
the terms of the draft j>roposcd by your memoiiab sts or iii such otber terms as 
may seem meet. 

C D I kTndertakers. 

{t) Gas and Water Works Facilities Act, 1870 (38 & 34Vict. c. 70), Sched P, 

Part III. (2). 

(a) The day before which objections must be sent in and the nit'liiod of 
Bending tliem are contained in tho rules referred to in note («), suftra. 

(h) Gas and Water Works Facilities Act, 1870 (33 & 3i Vict. c. 70), b G. 

(c) Ga» and Water Works Facilities Act, 1870, Amendment Act, 1873 
(3G & 37 Viet. c. 89), s. 13. Tho provisions to which the inquiry is subject are 
eontaineJd in the same section, and are~(l) the inquiry is to be bold in public 
before an officer or officers to bo appointed in that belialf by the Board, and 
hereinafter called the commissioner or commissioners ; (2) ten days’ notice at 
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that the application should be granted with or without addition or 
tnodificilion, or subjcet or not to any rostrictiou or condiciuii, and 
it has been proved to their satisfaction that all the requisitions as 
to notices and deposit of fhjcumeuts and like matters have been in 
all respects complied with, the Board may settle and make a 
provisional order accordingly (J)* 

626. The costa of and connected with tlie preparation and 
making of each provisional oidor must be paid by the undertakers, 
and the Board may require the undortakers to give security for 
such costs before they jirocood with the provisional order (c). 

627. When Die jirovisional order baa been so made and 
debvd'cd to the undci (uLers, they are required toitliwith to de‘.posit 
and publish the same by ad vevii cement according to certain regu- 
lations (/). AVbon it is proved^to the satisfaction of the Board 
of Trade or the Local (lovernment Board, as the case may be, 
tliat Biich publication has been completed tp), such Board must, 
as soon as Dioy conveniently can after Ibe expiration of seven 
clays from the comjilction of such publication in relation to any 

llu^ least must bo given by the commission or or oommissioiicisof thetime and jdaco 
at whmli the inquiry is to be comniouced , (JJ) the iiujuiry must be coinmtmced 
at llio time and place so apjM>iiited, and the commissioner or conimissionois may 
adjourn the imj^iury from time to lime as may bo necossary to such tune and 
])luce as he or ilioy may Hunk ht, (1) tlie eotnmissionor or commissioners 
must, on the apidicaliun of any party interest od iti the inquiry, hy sunmioiiB 
roquiio the attondaneo bef(>re him them, at a place or time to b*' mentioned 
in tJio summons, r»i any iierson to bo exatmned as a witness before him or them, 
and ovory jierson summoned must attoiid and answer nil questions touching the 
rnatlor to bo inquired into, and any p- rson who wiltullv di^obous any such 
summons or refuses to smswei any quc^'tion pnt to him by tho comniLsmoner 
or commi=5SionerH fur tho pinpu‘-os of tho irupiiry becomes liable on suininary 
ronvietioii b^doio two justices to a penalty not exceeding £o, but no peisou 
fc’liall be icfjuired to attend in obedience to any such summons unless the reason- 
able charges of Ids atlondanco shall have bocai jiaid or tendered to him, and no 
person fclrall bore(JUirod in any case in a]>odieni u to any such emninons to tiavel 
inoio than ten iiiiIch f/'om liis jdaco of abode , (u) tlio commiHs>K)iior or commis- 
sioners aio roqniicd to make a report to tho Huaid in writing, and to dolivor 
copies of tlie report upon request to all or any of the parties to tho inquiry. 

(c/) Gas and AValei Woiks 3'\uilities Act, 1S70 (.‘J.'j i ;U Yict. c. 70), s. 7. As 
to tho contents ol tho oidei, see pp. 1117, 1522, o2)5, puf,/. 

(c) (las and 'NValor Works J''arilities Act, 1S70 (.‘iu & III Yict c. 70), s. 7. 
Provision as to security for costs is contained in tlie iiiles issued liy tlio Hoard 
of Trade. As tho c</ntirmation of tho oidei is by public Act, the jiiuvisions 
of tho J5orongh Funds Act, 1872 (uj & ,'3G Vied, c.* 01), do md apply to costs uf 
orders obtained by local authorities. 

{ r ) Oas and Y at;:r Winks Facilities Act, 1870 (;53 A .34 Yict. c. 70), s. 8. Tho 
regnbitioiis aro contained in Fait IV. of 8chcd. 15 to that Act, and by them it 
is lequircd that the iindcrtakcis shall deposit printed co]>ies of the provisional 
older »vlicn sot tied and made, for public inspection in the offices of tho cloiks 
of the peace or county council where the documents required to be deposited by 
th(*m on or before tho GOth November, were deposited (see note (r), p. 1514, ante). 
They must also de])OMt a sufliciont number of such printed copies at tho office 
Tinined in that lielialf in the aAlvertisement, such copies to be then furuislied to 
all persons np}d\ing lor them at a price which the Board of Trade have suggested 
should not be more tli.m Ia. each. They aie also to publish the provisional 
Older as an advei tiscmeut once in the local newspaper in which the original 
advertisement of the intended application was published. * 

('/) 'I'ho rules issued b\ the board of Trade and the Local Government Board 
piert'iih© the form of uf compli'ince with tho above yegiilatbuis. 
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provisional order which shail have been puhliBhed as aforesaid, not 
later than the 25lh April in any year, procure a Bill to be intro- 
duced into either House of Parliament for an Act to confirm the 
provisional order, which must be set out at lenglli in the schedule 
to the Bill. Until such confirmation by Act of Parliament the 
provisional order has no operation (//). If ^vhile any such Bill is 
pending in either House of Parliament a petition is presented 
against any such provisional order comprised Ihei'cin, the Bill, so 
far as it relates to the order petitioned against, may bo referred lo 
a select committee, and the petitioner is allowed to ajipoar and 
oppose as in the case of a Bill for a special Act(/fV The Act 
confirming the provisional order is deemed a imldic eener.il 
Act 0). 

628 . When tlifi Board oE Trade or the Tiocal UovLirnnuii'o Jioard, 
as the case may Le, have made Any suLdi provisional oidtr, they 
may from time to time rcivoko, amend, oxtcMid, or vary such order 
by a farther provisional order. Every application for siicli fiirtluu’ 
provisional order must he made in like manner and snbji‘ct to the 
like conditions as the ap])lication for the former order, and the 
further order must he made and confirmed in like manner in every 
respect as the former order (A*). 

Sect. 4 . — Tcnm ripo?i irhich Powers arc Granted. 

629 . rarlianient in granting statutory iiowers to jiromoters of 

gas undertakings at the same time imposes duties and roslriction'^ 
upon them for the benefit of tlie public. Provisions usually con- 
tained in Acts authorising gas undertakings are those of the 
Gasworks Clauses Act, 1847 (/), as amended and extended by the 
Gasworks Clauses Act, 1871(«0’ former Act ^Ya3 jiassed in 

order to consolidate such provision^ (n). Since those Acta were 
passed it has become the practice of Parliament lo insert in gas 
Acts further, and in some cases dilFeieiit, provisions, and those 
commonly inserted are to ho found in the model Pills and clauses 
which are published under the authority of the Chairman of Com- 
mittees of the House of Lords and are varied from year to year. 

630 . The Gasworks Clauses Act, 1817 (1), must he iucor])orato(l 
in every provisional order authorising a gas undertaking made 
under the Gas and Water Works Facilities Act, 1870 (u); and tlie 
Gasworks Clauses Act, 1871 (/;/), applies to every such order, save 

[h) Giiw and Water Works Facilities Act, 1870 (o3 & 34 Yict. c. 70), s. 0. 

(h Ibid. They are printed and published among tlie local and personal 
Acts. 

(A*) Gas and Water Works Facilities Act, 1870, Amendment Act, 1873 
(36 & 37 Vict. c. 89), s. 112 There is also a power conferiedon the Tjocal 
Government 33oard by the Public Health Act, 1875 (38 & 39 Vict. c, 55), s 30. >, 
to alter or amend local Acts by meaus of provisional order, and such powoi bus 
been used to vary and amend special Acts relating to gas. 

(2) 10 & 11 Vict. c. 15. 

(m) 34 & 35 Vict. c. 41. 

(w) See title to that Act and preamble. 

(o) 33 & 34 Vict c. 70, s. 10 ; Gasworks Clauses Act, 1871 (34 3o Vict. c. 41), 
B. 3 ; and see p. 312, ante. 
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where the provisionfl of either Act are thereby expressly varied 
or excepted (p), and the expression the special Act ” used in the 
Gasworks Clauses Acts includes a provisional order ( 7 ). 

As regards local Acts, the provisions of the Gasworks Clauses 
Act, 1847 (r), extend only to such gasworks as are authorised by an 
Act passed after the 23rd April, 1817, mid which declares that the 
same are incorporated therewith (s). When incorporated, all the 
clauses of the Act, save so far as they are expressly varied or 
excej^ted by the local Act, apply to the undertaking authorised 
thereby so far as the same are api^licable thereto, and with other 
incorporated clausos form part of such Act, and arc construed 
therewith as forming one Act(f). The term ‘‘the special Act** is 
used to describe the incori^orating Act (n). 

The Gasworks Clauses Act, 1871 (w), must be construed together 
with the Gasworks Clauses Act, *1847 (.r), as one Act, and the i^ro- 
visions of the later Act repeal and supersede those of the earlier 
Act inconsistent thei’owith (//). It follo^vs, therefore, that the pro- 
visions of the later Act af) 2 jly to undertakings authorised by local 
Acts passed previouslj’ to it and which incorporated the earlier Act, 
except ill so far as these local Acts contain express variations and 
exceptions (^). The provisions of the Gasworks Clauses Act, 1871 (a), 
also apply to every gas iindertaking antliorised liy any special Act 
passed after the 13tli July, 1871, save where the provisions are 
expressly varied or excepted by such special Acl(b), 


lucoiporation 
ot parts oi 
(Jafl works 
Cllausea Act. 


631 . The Gasworks Clauses Act, 1847 (c), is divided into groups of 
clauses relating to particular matters in order to facilitate the 
incorporation of parts thereof. The groups are preceded by 


a In oi(loT8 authuiisijig ui’Lan authorities to carry on gas undertakings it is 
to excoj)! vaiious (,laus**H which are not apphcahlo to these authoiities, 
such as those dealing with profits, re.sei vo fund, annual accounts, and 8Ui»ply 
to public l»in])S, other clauses lieing inserted 

(7) Gaswoiiis (’iausGs Act, 1S47 (JO it 11 Ahct. c. lo), s. ; Gasworks Clauses 
Act, 1S71 (.'U Ho \ let. c. 41), s. 3, Gas and Water Works Facilities Act, 1S70 
(33 & 34 Vict. c. 70), R. 10. 

(r) 10 & 11 Vict c. lo. 

Ibid., 8. 1. In practice they wore invariably incorporated. 

(t) Jbnl. Tho clauses of other Acts usually incorporatt^d are those con- 
tained in tho Comj'aiiinrt Glauses Consolidation Act, 1843 (.s t) \'iLt. c. 10), and 
111 tho LandsAlauses (lonsolidalion Act, 1813 (8 & 0 Vict. c. 18). 

(/^) (J as works ('Jaupos Aft, 1847 (10 & 11 Vict o. 13), s. 2. 

(a ) 34 35 Vict. c. 41. 

(cr) 10 11 Vict. c. 15. 

(y) Gasworks OkuseB Aif;, ]S71 (IH & 35 Vict. c. -41), s. 1 ; and see also 
Gasworks ClauBcs Att, 1847 (10 & 11 Yiot. c. 15), s. 40. 

(*) Oommenial Oaa Vo. v. ticoit (1875). 1,. E. 10 Q. E.400 ; South Metropolitan 
(las l.i!ihtand<Jole Co.\. Koakfa{m9),(>l L.T.nSC; Dudley Gas Oo.\. Warmtoy- 
ton (1881), 50 li J. (m. c.) CO; comi)urc GasloiM and Coke Vo v. Hardy (1886), 17 
U. B. D. 619, U. A. ; Liaiamiiion 1‘rtors Gas Go. v. Davis (1886), 18 Q. B. 1>. 
107. Ike Motroiiohs Gas Act, 1860 (23 & 24 Yiot. c. 125), s. 2, provided that the 
Gasworks Clau!<e.s A,1, I,S47 (10 & 11 Vict. o. 15), should he apj.hcablo to the 
various gas coinpaiues mentioned ui tliat Act. 

(a) 34 & 35 Vict c 41. 

(6) Ibid., 8. 3. E.y.. in the Gommercial Gas Act, 1875 (38 & 39 Vipt. c. cc.), 

•. li, it is expressly provided that the Gasworks Glauses Act, 1871, shall not apply. 
t<M0& 11 Vict. e. 15. 
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headings or words introductory to the enactment with respect to sect. 4 . 
each matter (d). For the purpose of incorporating parts only of Terms upon 
the Act with any other Act, it is enough to describe the clauses of which 
the Gasworks Glauses Act, 1817 (e), respecting any matter, in the Powers are 
words introductory to the enactment respecting such matter. Granted, 
and to_ enact that the clauses so described, or that tlie Act witli the 
exception of the clauses so descril)ed, shall be incorixiratod with 
such other Act, and thereupon all the clauses so incorporated form 
part thereof, save so far as they are expressly varied or excepted 
thereby, lUid it is to be construed as if such clauses were sot forth 
therein with reference to tlie matter to whicli such Act relates (c). 

632. In construing the Gaswoiks Clausos Acts the oxpre SSlOil liiicrprot.'i- 
“tho luidei taking ” incfuis tlio gasworks and tho works connc.'tGd 
therowifcli by tlie siiecial Act authorised to be constructed, and the 
expression “ the undertakers ” Indians the jicrsons by the special 

Act autborised to const met the gaswoijvs (/ ), and unless there lie 
something in the subject or context repugnant to such construction, 
the expression the gasworks ” in the Gasworks Clauses Acts and 
in tlie special Act also inoan.s the gasworks and tlie works connected 
therewith hy the special Act autliorised to bo construclod (f/). 

Sect. 5 . — Access to S 2 >ecial Act, 

633. rarliament commonly re<|uii(‘s the insertion in the special Dopo^t of 
Act of provisions to enable persons interested and other menihers ooi)iod, 

of the ])ublic to have access to the siiecial Acl. I'or this purpose 
tlie undertakers are commonly required (h), at all times after the 
expiration of six months of the passing of the special Act, to keep in 
their principal office of business a copy of the special Act printed 
liy Ilis Majesty’s printers or some of them, and also within tho 
space of such six inonlhs to deposit in tho ollico of the clerk of the 
peace or county council of the county in \Y]»ich the undertaking is 
situated a cojiy of the special Act jirintcd as aforesaid, and the said 
clerk must receive, and ho and the undertakers must respectively 
keep, the said copies of the special Act, and permit all jiorsons 
interested to inspect the same and make extracts and conies there- 
from in the like manner and upon the like terms, and under the 

((/) Theso gr()ii])R, with tho intiodiictory hoiuhngrt with i(‘SpOLt to eiuhiiiiittor, 
aio as follows: — S.s 2, S, tho coiistruotioii of tho A(^i and any Act iiiooipomtod 
therewith ; ps. 4, o, citing the Act or any pait thereof ; ()---i2, Iho breaking up 

of fitroots for tho purpose of laying pipes ; ss. 13 —1 7, tho kupply of gas, and 
ihe recovery of tho rent io bo paid for tho same ; ss. 18—20, waste or inisuso of 
tho gas, or injury to tho jiipes and other works ; ss. 21 — 29, the provision for 
guarding against fouling water and other nuisance from the gas; ss. 30 — 38, 
tho amount of profit to be received by the uiidorfcakers when tho gasworks aro 
carried on for thoir benefit ; ss. 40, ‘12'--44, the recovery of damages not specially 
provided for, and of penalties, and the determination of any other matter 
referred to justices or to tho sheriff; ss. 4d, 46, access to the special Act ; ss. 47, 

49 provide that the undertakers are not to he exempted from the provisions of 
certain Acts; and s. 48 saves the rights of tho Crown; ss. 39, 41, and oO have 
been repealed, 

(e) Gasworks Clauses Act, 1847 (10 & 11 Yict. c. 15), s. 5. 

(/) I bid., 6, 2. 

(o) I67d., H. 3. As to the term “the special Act,” see p. 318, rz/de. 

Gasworks Clauses Act, 1847 (10 & 11 Yict. o. 15), s. 45. 
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like penalty for default, as is provided in the case of certain plans 
and sections by the Parliamentary Documents Deposit Act,^ 1837 (t). 
If the undertakers fail to keep or deposit any of the said copies of the 
.special Act as above mentioned, they are liable to a penalty of £20 
for every such offence, and also £5 for every day afterwards during 
which sucli copy shall not be so ke])t and deposited (k). 

Sect, 6. — Cesser of Powers to Construct Works, 

634. Special Acts may contain a provision limiting the time 
within which the statutory powers for the construction of the works 
may bo exercised. In the case of provisional orders, il the under- 
takers emjiowered by any order to make works do not, within three 
years from tJui date of such order, or within such shorter period as is 
prescribed therein, complete the works ; or if within one year from 
the dale d the order, or within such shorter period as is therein pre- 
scribed, the w’oiks are not substantially commenced ; or if the works 
are commenced, but, whilst the powers to carry them on exist, are 
BUS])ended witliout a reason sufficient, in the 0])inion of the ]3oard 
of Trade or Local Government Loard, as the case may be, to 
wjirrant sucli suspension, tlio powers given by the provisional 
order lo the undertakers for executing such works or otlierwise in 
relation tlierelo cease to be exorcised, except as [to so much of 
the same as is then completed, unless the time be prolonged by the 
special direction of the Board of Trade or Local Government Board, 
as llio case may )»e(0* A Blateuient in wniting by such respective 
Board to the effect that such works liave not been completed, or 
tliat tlio works have not been Biibstaiiiiially commenced, or that 
tiiey liavo been suspended without sufficient reason, is conclusive 
evidence for the purposes of this provision of such nou-completion, 
non-commencement, or Busponsion (/). 

Sect. 7 . — Sole of UndertaLiiiff to Local Authority, 

635. x\ny urban aiithoritv [in) may (with the sanction of 
the Local Government J3oard), for the puipose of supplying gas 
Mithin, their distiict or any part thereof, either for imblic or private 
])iirposes, buy, upon such terms as may be agreed on between such 
authoiity and tlio company, all the riglits, powers, and privileges, 
and all or any of the lauds, premises, ^^orkK, and other property of 
any gas company, but subject to all lialiiliiies attached to the same 
at th(i time of such purchase. The directors of any sucli company 
may likewise sell and transfer the same to such authority in 
pursuance, in tlic case of a company registered Under the provisions 
of ihe Companies (Consolidation) Act, 1908 (ii), of a special resolution 

Oj 7 Will. 4 & 1 Vict c. 83. 

{Vj Gasworks CJau^ea Act, 1817 (10 & 11 Yict. c. l.'>)j b- 48. As to locovery 
of };oimltie8, boo pp. 373 et 8eq.,po6t. 

(/) Gas and VVater Woiks Facilities Act, 1870 (33 & 34 Vict. c. 70), s. 11; 
Tubiic Health Act, 1875 (38 & 39 Yict. c. 55), s. 101. 

(?? 2 ) This would include a rural authority having the ncce.^sary urban 
powers. 

( 7 O 8 Edw. 7, c. 09, which rcjjcals and cons(didates the Companies Acti 
18<r2 (!2.’> & 20 Vict. c, S9). and Acte amending it; see title Co^^PA^UBsr, Vol, V., 

p. 
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of the members passed in the manner provided by that Act, and, in the t. 

case of any other company, of a resolution passed by a majority of Sale of 
three-fourths in number and value of the members present, either Diider- 
pfjrsonally or by proxj', at a meeting specially convened with notice taking to 
of the business to be transacted (<>). Local 

Authority. 

636. In addition to this power of purchase by agreement, local com^luwT 
Acts of Parliament have sanctioned tho compulsory acquisition of purchase. ^ 
gas undertakings by local authorities (p), the price' to be lived by 
arbitration to be carried out either under the ])rovisions of the 
Lands Clanses Acts (7) or tho Arbitration Act, 18H'.) (i ). 

Where the gas underlaking extends beyond tho (li.strict of tho 
council so autJiorised to pinchase, a clause is commonly iiistrh'd 
providing that, if the local authority of the disUicl so beyond that of 
tho pnrcliasing council desire to jmrehaso tho gasworks and jilant 
in their area, tho purchasing council shall not opjiosc any ai>plii'atiou 
to Parliament for that purpose, except in detail, ami jirovision is 
made for lixing the price of such w’orks and plant hy agroomont or 
arhilralion (.s'). Tn assessing tho jirico lo ho p.iid for'siicdi gasworks 


(f>) Public Ileal Ml Act, 187") (iiS & 09 Vi(t c OgJ, h. l()2. It would apprar 
tbtit Mic power coiifoiTcd by tins section is luuittHl to coinpniues wlo»sonina of 
supply is couipiisod willnri the district of tin* urban authority, and luijrlP ii«>t 
extend to coniMunes who have jiowois and privilogos outsido as W('U as insido 
the distiict. It applicti, however, to botli statutory and non-stalutoiy undor- 
takings On tlio puroliaso of these powois and piivilogfos tho nuthoiitv aio 
roliov(-d from the bar ag^aiiist supplyinf^ gms ctmtuinod iii tho Public Ifealth 
Act, liSTo {3f< & t39 Vict. c. oo), s 101, and can th*'u bn]>})Iy g:as under that 
section, suu\ they can piobably oxerc.iso tho niihts, powers, and jirivileges which 
they imichasc. As to tho power of tin* Local (iovoininent l)Oard by piovision.il 
order to amend and altei a local gas Act alter suili i>ui chaM', sco b dO.h 
It would seem that an agieeifomt to piirohaso the rights, jioweis, and privi- 
leges of the company would include the gofidwill of tho uiidortakiug, and its 
value would have to bo considered by an arbitrator in fixing the price ; see /*e 
Huchnidl-undcr-Huthivaitr Urlan Distrut Coum tl a^td South Nortnaufvny liladcireU 
and lluchuxll-iuuhr-JIuthnnfc (las Co. 69 J. P. 329, (\ A. Peferenco 

may be made to tho crises of Kiuqsfon lleat^ and Pouter (\>. v. Kingston 

Corporation (1904), 20 T. L. 448, P. U. As to the payment of costs t)f arbi- 
tration under an agreement for sale, see Malvern Urban Ptstriti Council v. 
Malvern IauIz Gas Co. (1900), 83 L. T. 326, 0. A.; Jlamiltvn Gas 6b., Ltd. v. 
Jlamilton Cor}>oration, [1910] A. C. 300, P. V. 

(jp) This is commonly done bv a Pill promoted by the local iiutbority, and is 
more commonly sanctioned by Parliament in the case of companies having no 
statutory powers than in tho case of those which have. In the case of the 
former, if they apply to Parliament for statutory powers, a clause is not 
uncommonly inserteci, at the instance of tho local authority, providing that, if 
the authority promote a Bill for the purchase of the undertaking, the company 
will not oppose it, except as to the details thereof, and providing that the com- 
pany shall not claim any enhanced value by reason of having obtained statutory 
powers. 

(7) 8 & 9 Viet. c. 18, and Acts amending that Act ; see title Compulsoht 
PUKOHASE OF LaND AND COMPENSATION, VoL YI., pp. 1, 78. 

(r) 62 & 63 Viet. c. 49 ; see title Arbitration, Vol. I., pp. 437 et seg, 

(6) See, for example, Model Bills and Clauses, 1910, Miscellaneous Clause, 9. 
The following is the form of clause: — “If at any time after the passing of this 
Act any local authority whose district is beyond the district of the council, but as 
to the whple or any part thereof within their limits for the supply of gas, shall 
give not less than six months* notice in writing to the council of their desii^ to 
purchase such portion of the gasworks and plant of the council as is contained 
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and plant, tho arbitrator onglit not, iu the abscnco of provision in 
(hr* special ^ct, to allow any coni])enHation in respect oi iliH 
so\^oi‘anco of the mains and works in tlio outside nrea from the 
other nini]is and works, or in ros])Cct o£ tho loss of rovonuo caused 
by the cessation of power to siip]>l\ gas Avithin the oiilsido arca(/\ 
In special Acts authorising the j>urcliMS(' of gas ii:idertakin«.‘S a 
clause is somotimos insert'd ju’oviding tliat ili(3 po^^e^s in regard to 
the manufacture of gas (‘iigiiuis, stou‘S, ranges, pipes, and other 
gas accessories shall not ho iuinslorrod {<(). 


Part !l. — Works and Lands. 

Siar. 1 . — o/' {I*), 

637 . 'J ho sp('ci;!l A(d or order commonly ('mpo^^(*rs Ihe under- 
lakers ii]H)n tJio hind lhci<‘in speHlu'd to (reel, miiinlr.iii, allc'r, 
improve, onhirgi', extend, and r(‘n<‘\v or di. contnnn^ gasworks, 
reloi Is, gasonuders. mains, ])ipes, slojicoeks, machmeiN, and other 
works .‘ind a])]rira,lus and coin^aiimiees, and h) do all oils r nudi 
acts as may he piojaa* for making and storing ga-. and for supply- 
ing gas Avi'.liiii llie specilied limits. It als(^ em]>ow('rs lluiui to 
malo*, hlona and siijiply gas acrordinglv, and to nianiifacturo, sell, 
provide, and deal in coki', iar, and ail other residual products or 
rofus(' of any nialorials em[doyo 1 in or resulting from tlie nianufac- 
hire of gas (('). Tliis }>ower, lumever, do(‘S not autliorise iheiii to 
iiih rfertj with tlie rights of owners of other prop^u’ly, or to cause 


V. It hill tho district of nny such authority, and shall ohtain tho liou^ont of 

the Local ( Mjvcniiiiont Lourd to Mich pincliasc, inul slaill a])])ly to J’.iihaincat 
tlio Local I JoYenimeiit Doaid for ]M)\vcr to puichasr* such poitiou of tlio gas- 
V, oiks and jdant of tho council (excopt tlio mains .ind pipo^, or otlior a]»]>ar.itus 
wliich sli.ill 1.0 Dccos.sarv ior siijiplyiiig uith gas any utl'ov iiart of tho iiiuits of 
tlic combed for tho sujijdy of gas), and to supidy gas within such district, thou it 
shall nut ho lawful for tim council to oppose such aj'phcation U‘xcc])t na to tho 
details thoH'of), and if such ]>o\ycrs ol piirchabc and hU]»})ly ho granted, tho 
council bhall soli and such local aulhoiitv sluill ])in chase tho jioition of tho 
gMsW’^uks and ])lanl of tho coiiikmI (except as atoi('saul) witlun the dislind of 
su(‘h local authunlv, at such price, heing a puni in gloss, and upon Buoli terms 
anil conditions as shall he fixed in default of agreement h}' aihitration under 
tlie jiiovibions cf tho Land^ Clauses Acts, Any sudi ])ui chase shall he deemed 
to ho a puij'ose of tho I’uldn* Health Act, Iy75, excejit so far as the sarao may 
ho otherwise provided for by Pailiament. Tho council shall a]^])ly tho proceeds 
of <iny salo under this section in tho samo manner as they are rc{]uirod to apply 
money leceivcd from sal(‘s of land under this Act. Ihovidcd that after the 
comi^ietion of sudi purchase all ohligations on tlie jiart of tho council to supply 
gas within the district of ilio ]>urchabing authority sli.all cease and determine.” 

Vnittil Urban lUstnct (Jouvcil and Ihire/em Corporation 
(1907), 72 J. P. 2S ; and compare StoiJdon and Middle^haroinjh Water Board v. 
Kirldeatham Local Bonidf [1S‘J3] A. 0,414; Dudley Corporation Dudleif, Sunir^ 
tn'idge and District Elctru Traction Co. (1907), 97 L. T. 556, H. L.; IlamUion 
Gm Co., Ltd. V, Hamihwn Corpvralum, [^1910] A. C. G00,P. 0. 

(a) Model Bills and CLiubos, 1910, Miscellanoous Clauses, IJ, 

(bS As to the rating of gasworks, see title Hates ani> Eatino. 

(c3 Model Gas Bill, 1919, d. iuse 16. 
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any nuisance (d). _ They may, however, in certain oases and on Shot. i. 
certain conditions interfere with telegraph lines and works (e) Construe- 

638. In every special Act and provisional order authorising a Works, 

gas undertaking, unless there is express provision to the contrary, « ~ 

the land which may be used by undertakers for the purpose of 5 worto to 
manufacturing gas or any residual products must be siiocitied, and specified 
the undertakers may not manufacture gas or any residual product ^*“‘**' 
except upon such land, neither may they store gas except upon land 
described in the special Act or order in that behalf without the 
previous consent in writing of the owner, lessee, and occupier of 

every dwelling-house situated within 300 yards of the limits of the 
site where such gas is intended to bo stored (/). 

Skct. 2 . — Purchase and Taking of lAind. 

• ' 

639. If Uie iindortakers desire to acquire land, whctlier volun- Powers to 
tarily or otherwise, for the j)iirpoBes of the undertaking, 2>fovision acquire Und. 
for this 2^uLq)ose must be made in the special Act or i^rovisional 

order (7). 

In RjK'cial Acts the Lands Clauses Acts, wholly or in jmrt, and in special 
witli or without variations, are commonly incoiq)orated (/^), and 
jirovibion may 1)0 made for the acquisition of the land required for 
tho purposes of tlio undertaking either compulsorily or by agree- 
imqit (i). In addition to the land authorised to bo acquired other- 
wisu tliaii by agreement, or in addition to the land which may be 
used for manufactuiing gas or residual iiroducts, umlertakers are 
commonly authorised by the special Act to purchase, take, and hold 
(by ngreement, but not otherwise) any other lands and liorodita- 
iiieiits, not exceeding a limited namher of acres, which they may 
reijiiire for the piirjxises of their w'orks ; but they are piohihited 
from creating or 2^^'riuiUing a nuii^aiice on any such lands, and 


(</) Tlais tlK'V may not intorl'ero wiili ancient li^^lits^, nor nni}' tlicy in 
exfuvatini; foi tlioir works caiiso a suh^idomo of adjoiniii^' laiiJ bv.diainiii;; 
away runniii;j: silt {Jorihson v. Sutfllroiiits aud Dn/jfcol (Jo^ Co , [180J#] 

2 Ch 217, C. A., ajiproved in IkifchlUr v. Tunhmhjti WeUs Uas Co, 0*101),^ SI 
L. T. 7(ioV As to nnissmros, SfO Gasworks Claused Act, 1871 (31 & 3r) Viet, 
c. Ilk s 0 ; and ]»p. 3o0 ti sc(j., 

(r) d\‘lo‘-rii])li Act, 187S (41 & 12 Yict. c. 76k s. 7, amomLne: Tele^irapli Act, 
ISOo (2C) t\. ’27 Vict c. 112)3. 8. This aiiplioc *,' 0111 ^ idly to statutoiy undertakings ; 

SCO iltlo 'fELEGltAVirS A'Sl) TEIJUmoJNES. 

(/ ) Gasworks Claiucs Act, 1871 (34 A 35 Vict. c 41), s. 5, which Act aiqdics 
to ( \oiy gas undei taking aut housed by special Act or i)rovisional ordei passi^l 
attur it, savo whcio the provisions an* cxpro'^sly varied. Tho Gas and Water 
Works Pacilities Act, lS7n (33 & 31 Vict. c. 70),\s. 7, contains like rostrictiona 
in Y(*rv sinular w^ouls, but th(‘sc icstih-tions cannot be varied in the order: bco 
nbo Alodel Gas hill, IWIO, clause 17, and for tho Btaiidnig orders relating 

thereto, foe p. 311, 

((/) Thore aio no pioN in the Gasworks Clauses Acts, 1847 (10 .S: 11 V ict. 
c. 15) '»nd 1871 (31 1 !^ 35 Vict c. 41), authorLing the purchase of land by 
agietiuciit or otlicrwi.so. 

(A) See title CoMruLsoiiY Pukciiapk of Land and CoMt*Eys\'iiuN, Yol. VI., 

p. 12. 

(t) Th*e land authorihod t<* be ac<piiied conqndsorily is cuniinonlv specitied in 
the sdicdulo to tho special Act 



SIKIT.S. 

VoMthase 

and 

Taking of 
Land. 

In provisional 
oulers. 


Power to 
acquire ease- 
ments from 
limited 
owners. 


Power to sell 

supeitluous 

lauds. 


these lands must not be used for manufacturing gas or residual 
products (j). 

640 . In provisional orders under the Gas and Water Works 
Facilities Act, 1870 (k), it is necessary that the Lands Clauses Acts 
be incorporated, save where they are expressly varied or excepted 
by the order, but the provisions with respect to the purchase and 
taking of land otherwise than by agreement (/) and with respect 
to the entry upon lands by the promoters of the andertaking 
are excepted (vi). For the purposes of this incorporation the 
provisional order is deemed the sjiecial Act (n). No such provi- 
sional order may contain any provision elnpo^Yering the undertakers 
or any other person to acipiire any lands otherwise than by agree- 
ment, or to acquire ony lands, even by agreement, except to the 
extent limited in the order (o). 

641 . When the Lands Clansea Acts are incorporated, and the 
Gasworks Clauses Act, 1871 (i^), is applicable, persons empowered by 
the Lands Clauses Acts to sell and convey or release lauds may, 
subject to the provisions of these Acts, grant to the undertakers any 
easement, right, or privilege, not being an easement of water, 
required for the purposes of the special Act in, over, or affecting 
any such lands, and the provisions of these Acts with respect to 
lands and rentcharges, so far as the same are applicable, extend 
and apply to such grants or to such easements, rights, or 
privileges (g). 

642 . Undertakers are commonly empowered, and in some cases 
are required, to sell and dispose of lands which they have ac(iuired 
for the purposes of the undertaking, and 'which are no longer 
required for these purposes. These are commonly referred to as 
superfluous lands, and the Lands Clauses Consolidation Act, 1845 (?■)> 
contains a group of clauses dealing with such lands. If all these 
clauses are incorporated, the Undei takers will be required, at the 
expiration of a prescribed period, to sell all superfluous lands (s). 
The section lequiiing the undertaker to sell such lands is often 
omitted in special Acts and provisional orders. The Gasworks 
Clauses*Acfc, 1871 (t), hoY\ever, authorises the undertakers to sell 


(f) Model Gas Bill, 1910, clause 17. As to dealing with such LiikIh, see title 
COMPULSOKY I'UKClIASi: OF IjANI) ANI) CoMPEXSA'I ION, Vol. YI , pp. !>() — ;n ; 
and see also title Wateh Suppt.y; as to the lialulity of the undertakers to 
proceedings for nuisance, see p. ante, and pp. 3o9 et aeq., nobt, 

f/c) 33 & 34 V.ct c. 70. 

u) Lands Clauses Consolidation Act, 1813 [S & 9 Yict. c. 18). ss. 16—68. 

(m) I hid,, ss. 84—89. 

(n) Gaa and Water AVoiks Facilities Act, 1870 (33 & 34 Yict. c. 70), s. 10. 

(o) I hid., s. 7. A provisional order autliorising the compulsory purchase and 
taking of lands may, huwevor, bo obtained by local authorities under the Public 
Health Act, 1875 (3S ^ 39 V]ct. c. 55), s. 176, for the puiposes of that Act, and 
gas supply msiy be one of such pui poses [ihuL, s. 161); and see p. 3120, mite, 

(p) 34 & 35 Vift. c. 41. 

m I hid., s, 10. 

(r; 8 & 9 Yict. c. l8 , ks. 127—132. 

(s) Ihtd., B, 127; and ^ee Model Gas Bill, 1908, clause 18, and title CoM- 
PULSOKT PUBCUIASE OF LaNJ> AND Coifl’ENSATION, Yol. YL, pp. 26 ft bCq, 

\t) 34 & 35 Yict- c, 41 , s 6. As to the undertakings to which the Act is 
^ppV^mhle see pp. 309, 310, 318, ante. 
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and dispose of any lands which are vested in them, or which they Skct. 2 . 
are authorised to purchase, or which they may thereafter acquire, Purchase 
and which shall not be required for the purposes of the under- TaWng 
taking ; and it makes certain sections of the Lands Clauses o f Lan d. 

Consolidation Act, 1845 (u), applicable to any such sale. It also 
empowers the undertakers from time to time to sell and dispose of 
any works, buildings, or erections on any lands ))elonging to them 
which shall not be required for the pur2>o&es of the undertaking (r). 

643. In all cases where land charged with rentcharge in lieu Redemption 
of tithes is taken for the construction of gasw'orks, tlio undertakers 

must, as soon as they are in possession of the land, and before it *'®“*®*‘“’^** 
is applied to such construction, apply to the Tithe Commissioners 
to order tlie redeinjition of the rentcharge for a sum of money 
equal to twenty-five times the amount thereof («). 

• 

SiirT. 3. — Tjn/inrf nf l\pr3, 

Suii-Si'X*r. 1 . — III (Hiihial. 

644. Tiio p(}wr,r to liiy ])ipoFj in sLr(^(*ljS iiuil mny lio Lajin;; of 

conferred exjnessly l)y special or oilier Act, or it niiiy he mi])lied P'pc*** 
from a general power conferred by statute to light the strecds {li). 

It is usually granted expressly hy incorporating in the special Act 
the clauses of the Ciasworks Cluiscs Act, 1817(c), entitled '‘with 
respect to the breaking u[) of streets for the purpose of laying 
pipes.” In nioderi) Acts the powws therein have been exleiided 
1)V a clause authorising the undertakers in certain events to lay 
pipes in private roiids for the suiiply of gas to houses almttiiig 
thereon {d). When gas undertakers are aiitlionsed to supply gas 
in bulk outside tlieir authorised area, a proviso is commonly 

{u) I.r , I.aTids (llaurtcR Coiiyoh(Lition Act, ISU; (S aV: 0 Vad. (‘. IS), ss. 128-- 
13‘2. lu jirnvisioTial orders s. 127 (^7^a/ ) will he innjqKn’atf'd niilo^s oxT>iesslv 
excluded; see Gas and Water Work.'^ Facilities t, 1870 (33 Sc 31 Vict c 70), 
s. 10. Tt IB commonly excluded iq the case of pro\isional orders gi anted lo 
local autlioriti('B 

(a) 8co 1 ). 321, ante. 

(a) Tithe Act, IS78 (41 42 Vict. c. 42), s. 1. The rodemptiou irionnv, wilh 

the exiieiises incident to the redemption, is to lu" paid lo the C^oimniHsioneis, 
within a time to Im fixed hy them, and is applu'd hy them {ihid.)\ boo also title 
Ecolesiastical Law, Vol XI., p. 730. 

(h) Thus, by the Public Health Act, ^877 (38 & 30 A^ict. c, 53\ b. 101, urban 
authorities are authorised to contract for the HU])]>ly of gas for lii^hting Htieets 
and to provide lamps and lamp-posts and other apparatus iiece-saiy for lighting 
tho BJimo, but no oxiiross power to bn’ak up the stioots to lav the pipes is 
conferred. See also Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. 00), 
s. 57, and p. 309, ante. 

(c) 10 & 11 Vict. c. 15, ss. 6— 12 ; see pp 318, 319, aide. For forms of licence 
to break up roads, see Fncyclopiedia of Forms and Precedents, Vol. VI., 
pp, 421, 420. 

[d) See note (n), p. 327, post. A clause has also been inserted in some special 
Acts authorising tho undertakers to lay down pipes for tho purpose of proenung, 
conducting, or disposing of any oil or other materials used by them in or * 
resulting from any manufactuio of gas or ain^ residual products, and for this 
purpose the above-moniioned sections of tho Gasworks Glauses Act, 1847 (10 & 

11 Vict- c. 15), are made applicable; sue, for example, Pontefract Corporation 
Act, 1906 (6 Edw. 7, c. cic.). 



S«OT. S. inserted preventing them from laying pipes or interfering with 
Laying of streets beyond such area («). 

I^Idgs 

^ ’ Sub-Seot. 2 . — Under Gaaworka Clauses Acts. 

In Btreets and 645. When the Gasworks Clauses Act, 1847 (/), is incorporated 
public places, jn special Act or order, the undertakers, by vii tue of its 
provisions, may, subject to certain superintendence, open and break 
up the soil and pavement of the several streets and bridges (r/) 
within the limits of such special Act or order (//). The term 

street ” includes any sfpiaro, court or alley, liiglmay, lane, road, 
thoroughfare or public passage, or place within these ;imits (0* 
They may also open and break up any sewers, drains, or tunnels 
within or under such streets and bridges, and lay down and place 
within the same limits idpes, conduits, service pipes, and other 
works, and from time to time lepair, alter, or remove the same, 
and also make any scAvers that may bo necessary for carrying off 
th(^ ^^a'^hingB find waste liquids which may arise in the making of 
thi^ gas, ami for tlicse purposes they may remove and use all earth 
and mafenals in and under such streets and bridges (//). Tiny may 
also in such streets erect tiny pillars, lamiis, and other w'orks, and 
do all other acts winch they shall from tiuie to time deem necessaiy 
for supplying gas to the inhabitants of the district within the same 
limits [h). 

Compensation 646. In the execution of these po\vers and of tlie powers 
fur damage, granted to the undertakers by the special Act, lliey must do as 
little damage as may be, and make compensation for any damage 
wliich may 1)0 done in the execution of such j^owers (/»), 

(e) M(t(lol Gas bill, lUlO, clause oj. 

(/) 10 & 11 Yivi. c. 15. 

((/) This mcliidos an iron lni<l ‘!0 of a luihvay company c.nrying a piiMic 
ovoi tlio railway, Imt the undoiUikfiH may not cut into tla' giidoirf {T((ff 
Vale Rail, (h. v. Cardiff Uas Lvjlti aiid Coke <'o (l‘)07), 7l J. P. 1150; 
and compare Olasyoin Corjxnaiiou v. (Uasfjoiv and IVeUtm Jlail. Co., 

[lNf)5] A. C. 37(3). Afl to the validitv of an agreemout entered into hotwcon a 
gas and radway company, in connection Avitli liiying a gas main over a Inidgo 
and iuad< in ignoiuncc of the law, «eo <hi^ J.i(/ht and (^oke Co. v. jM(troj>o!iian 
llnil. ikK (WJ2), 0 T. ]i, E. OS 

(h) Gasworks Glaiif^f*s Act, 1817 (10 A 11 Yict. c. 15),?,. fl. As to .‘•iiporin- 
tendenco, boo J) 327, As to tlio liability of coin])aTUcs foi broiikmg up 

Ptrocts without tli(\se ])ow'erft, sec p. 307, ante. In some ga^i Acts t]i“ cfnibent 
of the road authority IS inquired before breaking up the sticols, but if once 
giyijii the gas company may by the terms of the Act have ])ower to break up 
the streets fur tho purjiose of laying down otht'r jiijies or doing other works 
rc((uired by the Act {/kurr Gas Lw/d Co v. Jkjrcr (^orjuoation (1855), 7 Do 
U. M. & Cl. 515, 0. A.). 

('/) Gesworks Clauses Act, 1817 (10 & 11 Yict. c. 15), s. 3. An uuinelo.sod 
tract of land by tho seashore abovo mean high-water mark, and used ly 
the inhabitants of adjoining villages for walking, but by no defined track, 
is not a btroct within tiio lueauiiig of this definition [Maddodc v. WaUaBey Local 
Board (1880), 55 L J. (q. b,) 207). As to definition of “stiect ” in other con- 
nections, see title ITiutiways, Stjieets Jiimxms. 

(A) Such damage includes the breakage of a window by stones flying up 
during tho breaj'ing up of the etrec't {llornh/ v. Liverjtool United Gas Lvjld 
Go. (18S3), 47 J. P. 231). In that caso an action was brought to lecover the 
compensation.^ The compensation will usually be recovm*ublo under the Lands 
Clauses Acts if inoorporuted. The uncleitakers may also be liable ‘fur the 
negligent acts of their servants in laying the pipes [Ibid. ; Scott v. Manchester 
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647. The undertakers are neither authorised nor empowered by Skot. 8, 
the Gasworks Clauses Act, 1847 (1), to lay down or place any pipe Laying of 
or other works into, through, or against any building (wi), or in any Pipes, 
land not dedicated to public use, without the consent of the owners pipe8"^to 
and occupiers thereof (??). They may, however, at any time enter be laid in 
upon and lay or place any new pipe in the plaeci of an existing private land, 
pipe in any land wherein any pipe has been already la>\ fully laid 

down or i)laced in ]uirsuance of any statutory powers, and may 
repair or alter any pipe so laid down (o). 

648. Before the undertakers proceed under those po\^erH to open Notk-e before 
or break np any street, bridge, sewer, drain, or tunnel, they openini^^ 
must give to tlio })Grson8 under whose control or management tlie 

same may be, or to their clerk, surveyor, or otlier ofhcer, notice 
in wTithig of their intention to open or break up tho same, not less 
than three clear days ))cfore beginning such work, excei^t in case of 
einergency arising from defects in any of the pipes or other work's, 
and thou as soon as possible after the boginiiing of tho work or the 
necessity for tlie same shrill havo arisen (p). 

649. No street, bridge, sewer, drain, or tunnel may, except Snperin- 
in such ease of emergeiK'.y, be o])one(l or liroken up except under tcndonccof 
the sui)oriniendence of the poisons having the control or manage- 

mont thereof, or of their oflicer, and according to such plan as shall 
be approved of by these persons or their oflicer, or in tho case of 

(ISt’O), 1 JI. & N. 50 ; aOiriiiod (1857) 2 IT & N 2(M, fix. Oil.). 
iTuing as littlo dainago us may bo does not moan doiTig tlie work without aiiy 
daiiiago, lait moans (liat in doing tbo work they must take care to do as little 
damage as possible ; (‘omparo /i' v and West India Docks and Uirnumjham 
thuiciivn rUiiL Do (1S5S), 2 E. (Jt Jk dOO, 174 , Fciuunh v. East London Had, C’o, 

(1875), L. K. 20 fi(i 54 1, per Jessel, M B , at p. 549. 

(/) 10 & 11 Yict. c. 15. s. 7. 

p/?) Arches under a siicot used as 'cellars in connection with adjoining 
proiiiiso.s are such buildings {Thompson y, Eunde>l(ni,l (/aa (V). (1877), 2 fix. 1). 

429, 0. A.), and so would bo the structure of a railway bi klgo as distinct 
from its surface ( 7h//’ l"aZ^' JiaiL i\) v. (^ardiff Gas Liqht and Coke ^'o. (1907), 

71 J. P. .850; Glasgow (\>7'poi ation v. Glasgow and Houth Weafern RaiL 0(>., 

[1895] A. 0. 870) ; see alto Merk v. Laugdon (1802), 87 Tj. T Jo. 181 (a c.aso 
under llio Lighting and Watching Act, 188.1 (8 & 4 Will. 4, c. 90)), and p. 329, 
post. 

{n) As, for example, a private pas'^age belonging to tho owners of adjoining 
houses {licllamy v. Liverpool Unitai Gas Light, Co. (1901), 08 J. 1*. 51(i). Wheio 
thn occu])iei'B of houses along a piivato road wero to have tho full use of tho 
road as if it were a public road, it was held that the undcrtakuis might lay gas 
pipes along such road to snpjdy gas to some of the occupieis who dt’sired them 
to do so {ISelln/ v. (^ri/stal Palace District Gas Co. (1862), 31 fi. J. (oir.) 595, C. A.J. 

In modem Acts a clause is commonly inserted jiroviding that tlie undertakers 
may, on the application of tho owner or occupier of any premises within the 
limits of the Act abutting on or being erected iii any street laid out but not 
dedicated to pul die use, supply such promises with gas, and may lay down, 
take up, alter, relay, or renew in, across, or along sudi street, such pipes and 
apparatus as may be requisite or proper for furnishing such supply. Eumiiaio 
Model Water Bill, 1910, clause 23). As to restraining the laying or continuance 
of pipes in private streets, see Goodson v. iiJicAarc?5o;i (1874), 9 Ch. App. 221 ; and 
see title Easements and BiioiaTS a PiiENmiiE, Yol. XI., p. 283 , andun- a form 
of agreement authorising the laying of pipes, seo Encycloppodia of Eorms and 
Precedents, Yol. XY., p. 2G0. Compare also p. 308, anU. 

(o) Gasworks Clauses Act, 1847 (10 & 11 Yict. c, 15), s. 7. 

(p) Ihd., 8. 8. For definition of street,” see p. 320, ant$. 
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Sjfccrtp;! any difference respecting such plan, then according to a plan to bo 
Laiintfof gefctlod by two justices (gr). The plan should show the intended 
Ifpes. position of the pipes in the road both as regards depth and lateral 
position (r). The justices may, on the application of the persons 
having the control or management of any such sewer or drain, or 
of their officer, require the undc.J'iahGrs to make such temporary 
or other works as they may think necessary for guarding against 
any interruption of the drainage during the execution of any works 
which interfere with the seAver or drain. If the persons haying 
such control or management as aforebaid and their oilicer fail to 
attend at the time fixed for the opening of any such street, server, 
drain, or tunnel, after having had notice of the unclertalo ’s’ inten- 
tion as aforesaid, or shall nofe i)ropose any plan for breaking iii^ or 
opening the same, or shall refuse or neglect to su))erinfccnd the opera- 
tion, tiio undertakers may perhirm the work specified in the notice 
without the BuperintendoncG of sucli persons or their officer (r). 

Reinstate- 650 . "WliCJj tlie underljikors open or break up the road or pave- 

stTOti eta i^^cnt of any street or bridge, or any sewer, drain, or tunnel, they 
must with all convenient speed comi>lete the w’ork for wdiich the same 
shall he l)roken up and fill in tbe ground, and reinstate and make 
good the road or pavement, or the sewTr, drain, or tunnel so opened 
or broken up, and carry aw^av the rubbish thereby occasioned. 
They niusi. at all times, wdiilst the road or pavement shall he so 
opened or broken up, cause tlio same to be fenced or guarded, and 
cause a light sufficient for the warning of passengers to bo set up 
and maintained against or near such road or pavement w’bere tbe 
B«ame shall be open or broken up every night during wiiich the same 
shall be continued or broken up. They must also keep the road or 
pavement which has been so broken up in good repair for three 
months after replacing and making good the same, and for such 
further time, if any, not being^moro than twxdve months in the 
wdiolc, as the soil so broken up shall continue to siiljside (.v). 

Penalties 651 . If the undertakers open or l)reak up any street or bridge, or 
any sewxis, drain, or tunnel, wdtliout giving the prescribed notice, 
or in a manner different from that wdiicli sliall have been approved 
of or determined as afoicsaid, or without making such temporary or 
other works as aforesaid when so required, excoi)t in the cases in 
which the undertakers are authorised to perform these works 
without any superintondoucc or notice, or if the undertakers make 
any delayin completing any such wxrk, or in filling in the ground, or 


(7) Oasworks Clauses Act, 1847 (10 & 11 Yict. c. 15), s. 9. Por definition of 
** stieet,” see p. 3‘J6, antr. 

(r) Eati Mofetivi/ Local Board v. Lambeth Waftrwcn'ks Co y [1892] 3 Ch. 289, 
C, A. ; Edgwarf Highaag Board v. Colne Valley Water Co. (1877), 46 L. J. (cn.) 
889. These riocisioiis were given upon the meaning the Waterworks Glauses 
Act, 1847 (10 & 11 Vict. c. 17}, s. 31, which is in the same terms as the Gas- 
works Clauses Act, 1847 (10 & 11 Vict. c. 15), b. 9. In these cases it was 
also decided that a diff«'rcnc0 does not arise until the road authority has 
itself proposed a modification of tho plan. If it merely disapproves the under- 
takers may proceed. As to orders of justices generally, see title Magistrates. 

(a) Gasworks Clauses Act, 1847 (10 & 11 Vict, c. 15), s. 10; compare Towns 
Iinprovf*mont Clauses Act. 1847 (10 & 11 Vict. c. 31), is. 79—83. 
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in reinstating and making good the road or pavement, or the sewer, 
drain, or tunnel so opened or broken up, or in carrying away the 
rubbish occasioned tliereby, or if they neglect to cause the place 
where the road or pavement has been broken up to be fenced, 
guarded, and lighted, or neglect to keep the road, or pavement in 
repair for the space of three months next after the same is made 
good, or such further time as aforesaid, they are liable to forfeit 
to the persons having the control or management of the street, 
bridge, sewer, drain, or tunnel in res})ect of whicli such default 
is made a sum not exceeding i*5 for every offence, and an 
additional sum of <£6 for each day during which any such 
delay as aforesaid shall continue after they shall have received 
notice thereof (0- In addition to this penalty, they are liable Common kw 
at common law in respect of special damage occasioned to any liability, 
person by reason of their failurd properly to replace and make good 
the road wliere such failure causes a public nuisance on the 
highway (//). Further, if any such delay or omission takes place, 
the persons having tlie control or management of the street, bridge, 
sewor, drain, or tunnel in respect of which the delay or omission 
talies place may cause the work so dedayod or omitted to be executed, 
and the iiiidertakerfl must repay tliem the expenses of executing the 
same (a). These expenses are recoverable in the same manner as 
damages are recoverable before two justices under the Gasworks 
Clauses Act, 18 f 7, or the special Act (b), 

Suij-Sect. 3, — Under Ltfjhtinfj and Watchinu Act. 

652 . The Liglitiiig and Watching Act, 1833 (c), docs not in Powers as to 
express terms empower the autlioritles having tlie execution of tho i:i> mg pipes. 
Act to break up the roads and streets in order to lay gas pipes and 
mains, but the power to do bo ^is cloarly implied (d). Those 
authorities or persons who supjdygas under this Act for lighting 
any higliway, street or place, or any house, manufactory, building 
or other premises within the limits of any parish adopting tho pro- 
visions of the Act, are expressly empowered to lay iron pqios, 
of such breadth, depth and dimensions, and in such manner • 
as they shall think expedient under the roads, streets, and otlier 
public places within the said limits for the purpose of carrying off To carry off 
tho washings or w^aste liquids wdiich may arise in the prosecution of washing*, 
the said works, and these authorities or persons must do as little 

[t) Gasworks Claiisos Act, 1817 (10 & 11 Viot. c. 1.5), s. 11. As to cases whoro 
tho local aiithorily undertake to reinstate, see Cominerciaf (tas Co. v Voplar 
liorouijU Council (1900), 70 J. P. 178; Cressy v. South Metropolitan Gas 
(190G), 70 J. P. 40o; Hartley v. Rochdale Gorporatiou, [1908J 2 K. D. ,591. As 
to recovery of penalties, see pp. 337 et seq., post. 

(u) Ooodson V. Sunhury Gas (hnaumf’rs* Co. (1896), 7o L. T. 2ol ; and soe 
Gasworks Clauses Act, 1817 (10 & 11 Viet. c. lo), s. 29. 

(«) Ibid., 8. 12. 

h) Ibid., 88. 12 , 40 ; and see pp. 373 et seq.^po&t. 

(c) 8 & 4 Will. 4. c. 90. 

fd) As to these authorities and their powers generally, see pp. 307, 308, ante, 
and compare p. 313, ante. They have power to put up lamps and cause tho 
eame tabe lighted with gas, and there are also restrictions and legulationa as 
to laying pipes (see Lighting and Watching Act, 1833 (3 & 4 Will. 4, o. 90), 

S8. 46, 47, and 51). 
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damage as may be in laying such pipes and immediately repair, 
at their own expense, all such damage (c). ^ 

Nothing in the Act empowers tbo authorities having the execution 
of the Act, or persons contracting with them for ligliting with gas 
such roads, streets, and public places, to carry or lay any pipes, cocks, 
or branches from any mains or pipes, against, into, or through any 
dwelling-house, manufactoiy, ])ul)hc or private building, or to con- 
tinue the same, without the consent in writing of the respective 
owner or occupier thereof for the time being, and nothing enables 
these authorities or persons to enter into or upon any pri /ate lands 
or grounds without the consent in WTiting of the owner or occui)ier 
of such lands or grounds for that jiurpose lirst had and obtained (./). 
It is also provided that in case tlie soil, pitching, or pavoment of any 
road or way, for the purpose of laying any gas main or pipe along, 
under or across the Bainc, he broken n]>, with tlie consent of tho 
owner of tho soil for tho time being, and aftei tlie same shall have 
been so laid and jilat'od siicli owner desires to have the same 
removed, he may at any time or times, at his own cost, alter and 
vary the position of tlio main or pipe and relay the same, so that 
no damage be done therohy to authorities or ]K*rsons contracting 
wdth them, and they ho not tliereby prevented from or obstructed 
in ligliting any ])ublic or private lamp, imless such damage or 
olistruction bo unavoidalde {jj). 

653 . Pipes or other conduits usi'd or laid for tho conveyance of 
gas in any road, street, or other place niust l^e laid at tho greatest 
liractical distance, and vheii the vidth of tho Cciriiagoway will allow 
thereof, at the distance of at least four fec^t from the nearest part of 
any water pijie laid dow^n for the coiive.yanco of water in any such 
road, street, or place, except in cases where it shall 1)0 unavoidably 
necessary to lay tho gas pipes lAjross any of tho said water pipes, in 
which cases the gas pijies must 1)0 laid over the said w^ater pipes 
at the greatest practical distance therefrom and must form thore- 
with a right angle, and in such cases the gas pipe must be at 
least nine feet in length, so that no joint of any of tlie gas pipes 
shall bo nearer to any ^lart of the said w^atcr pipes than four feet at 
least (h). In laying down gas pipes, tlie contractors or oLhor persons 
supplying gas may in no case join tw^o or more gas 2 »lpes together 
previous to their being laid in tho trench, but must lay each 
l)il)0 as near as may be in its place in tho trench, and in the 
trench proj)crly form tho jointing with the otlier pipes to bo added 
thereto with j)rop0r and sufficient materials, and make and 
keep ev^ery such pipe and all pipes connected or communicating 
therewith and all screws, joints, inlets, apertures or openings therein 
airtight, and in every respect jirevent tlie gas from escaping there- 
from, upon jiain of forfeiting for every offence the sum of £5 {h). 

(f) Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. 90), s. 49. Such pipes 
must not be laid so as 1.^ atToct wells, sowers, or drains, or without the consent 
of the authority adniiniHt onug the Act and see pp. 3.59 et aeg., poat), 

’/) Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. 90), s. 40. 

Ihtd,f s. 47. ■ 

\}i) Tbid.f B. i51. Ab to the lecovery of other penalties under this Act, see 
pp. 573 et aeq,, poat. 
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Sect. 4. — Support to Worhs and Pipes, 

654. There are do general provisions in tlio Gasworks Clauses 
Acts, 1847 (i) and 1871 (k), relating to sn])port from mines and 
minerals. In the absence of special provisions, tlieriglitof support 
to the authorised works is deemed to be coiifcn'o<l on tljo undertakers 
as a necessary consequence of the right to make and luaintLihi tliese 
works, at least in cases where the owner of tlie land is, by virtue 
of the special Act, entitled to corapensalion for the burden so 
imposed upon him (/.). 

655. Where a local authority within tJie meaning of tlie rublic 
Health Act., ] 87o (m), constructs woiks for lighting under tlie jiowers 
of that Act or of any general or local Act or provisional order, tlu'y 
will be entitled to lat eral and. vertical HU])port from inines and 
minerals, in respect of sucdi works and all livtures, pipes, fittings, 
or apparatus connected tberewith, but subject to payment of coiii- 
pensation and to the oIIkt restrictions contained in the Public 
JloaUli Act, 1875 (Kupport of Semers), Amendment Act, 1883(?0> 
the provisions of vliicli apply wli ether the laml on, in, over, or 
under wliicli sucli works, fixtures, pipes etc. are situated, is or is not 
vested in or occupied hy the local aiithmity, and is or is not wliolly 
or pailially dedicated to the public as a street, higliway, or public 
place (o). 


(}) 10 & 11 Vicl 0 1j 
(A) a-l & ‘So Vict c. 41. 

(/) Normani<m das Co. y. Po])e and Pfarson^ ltd flHSC), 52 Tj. J. ((s b) G29, 
C. A.; and coinjtaro AV Dndluf (hrpoiafion (1SS1\ 8 (i 1». J). 80, (’ A ; 
Aftd nud Past <\iJdvr Ckis-Lipit Co. v (kMank Oil Co, Ltd. (1801), 18 R. {Ct 
oi ) 78S , ujkI hoo IRlo (VjAirussoiiY Ditikmiase of Lam> and (’ompknsa- 
'j’jox, \'ol. YJ , ])p. 00 , 50. As to tho^Liw i elating to mines and miner.ila 
gencially. m-o 1iile Mines, Minerals, and (iuAiuaEs. 

[in) oS cV SOYnt c no. As to loeal authoi it les, compare p]) iiOO, SIS, n/?/'’. 
(lO 40 A 47 c. 37. Tins Aet incorpoiatcs, with adaptations, the AVator- 
works Ac t, 1847 (10 & 11 A ict. c. 17), ss. 18 — 27, lioiiig the cIuhpoh 

which relate to iiuiU'S, but there is a saving in lespcct of rights actpAiod bcd’nro 
the passing of tlio Act (see daiy v. liarnslvi/ (Wporahon, | lth)7'l 2 (2h. GOO); 
and coiiinion law liglits acquiiod bvlcmal authoiities are not alTected {New Mona 
i'olheni. lid y. .ya/<(7<cs/cr [1008] A (\ 117). 8co, gcncrtilly, titles 

(’OMJ'TTESOUY rUllClTASE OF LaND AND ( A)M PENS \'J’lON, Ah)l. Y1 , pp. 1 Ct ; 
PasK]SIENTH and TuOFITS a I’llKNDBE, Yol. XI , ]»p 310 et seq. ; 8E\yERS AND 
Drains; AVater Supply. 

(fO Public Health Act, 1875 (Support of Sewer>) Ainendmont Act, 1S83 (‘1C 
47 Viet. c. 37), s. 3. The ellcct of tins is that in case (d gas mains and pipes 
laid in highways, the Jocal authority inaj^ if willing to pa^- compensation, 
prevent the owner of the minerals fnnn workuig them so as to injure such 
mains and pipes, hut tho prcqiaration of a map or plan as provided by the Act 
is a condition piecedunt to the light of tlie. undei lakers to recover damages for 
injuries to such mams and pi])efc {South Stap\yrdshire Water works Co. v. Mason 
& Sons (ISSG), 66 L. J. (a. u.) 255). As to dedication of streets and highways, 
see title liiaiiWAYS, Streets and Bridges. 
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Part III. — The Supply of Gas. 


Sect. 1 . — General Poivers and Duties. 

656. The special Act or order defines tlie area witliin wliich 

sucli Act or order shall be in force and have effect, and !]lie area is 
commonly referred to as the limits of the Act or the limits of supply. 
Jjeforo the passing of the Gasworks Clauses Act, 1871 (p), under- 
takers were not in general compelled to supply gas to persons 
within that area (q), but by the provisions'of that Act a duty to do 
so, subject to coiiain conditions, is imposed upon those undertakers 
to whom that Act ajjplies (r). They may bo relieved from this obli- 
gation in cci'liiin events. In cases' wdiere a supply of electricity is 
authorised in any area by any licence, order, or special Act, and 
witliin such arfia or part thereof gas undertakers by their Act or 
order arc under any general or limited obligation to supply gas on 
demand, tlie Hoard of Trade may, upon the application of the gas 
uiulerialiors, iiujuiie into the circumslauces of the case, and, if they 
are satisfied that any sp(^cified part of that area is sufficiently 
supplied with electric light, and that the supjffy of gas in such 
BiHHuiied pnr* has ceased to bo reinunerativo to the gas undertakers, 
and (hat it is just that they should b(‘ relieved from tlie obligation 
to sujiply gas uj)on demand as aforesaid, may, in (heir discretion, 
make an oj’dri ndioving the gas iindei takers from their oldigation 
within the sjiecilied part of such area, either wholly or in part, 
and upon such terms and conditions as th(\y may think proper, and 
from and after the date of such order the gas undertakers will be 
so relieved accordingly (s). ^ 

657 . Undertakers are also frcipiently authorised by their special 
Act or order to contract w’ith any local authority, company, or 
person beyond the limits of supply for a supply to them of gas in 
bulk ; but only with the consent in writing of any local authority, 
company, or person supplying gas under parliamentary powers in 
that district, and such coiitiacts are lunited to a period of seven 
years ( 0 - 

{p) ATct. c. 41. The Art passed on the 18th July, 1871. As to 

thn term “ Special Act,” see pp. 318, 319, (ude 

((/) Tlioro was no compulsory supply requu’od under the provisions of the 
Gasworks (Jiauses Act, 1817 (10 Sc 11 Vict. c. 15). 

(r) Gasworks Clauses Act, 1871 (34 & 35 Vict. c. 41), ss. 11, 24. As to when 
it IS applicaLlo, see p. 317, ante. 

( 5 } Electric lighting Art, 1882(45 &46 Vict. c. 66), s. 29, which also provides 
that the expenses of the Hoard of Trade in connection with any such inquiry or 
order are to bo borne mid paid by the gas undertakers upon whose application 
the inquiry or order wa^' niado ; and see title Eleotrio LiaitTiNG and Power, 
Vol. XIL, ipp. 567, 581, 845. 

(f) See M^el Gas Hill, 1910, clause 35 . Ab to the supply of apparatus, 
»9e p. 810, aw^s 
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Sect. 2. — Supply for Private Purposes. 


Sub-Sect, 1. — Bights of Owners and (kcujners, 

658. Under the Gasworks Clauses Act, 1817(70. undertakers are 
empowered from time to time to enter into any contract with any 
person for lighting or supplying with gas any private building, and 
for providing any person with pipes, Imrners, meters, and lamps, 
and for the repair thereof (a). Where the Gasworks Clauses Act* 
1871, is also applicable (fc) the undertakers must, ujicn being 
required so to do by the owner or occupier of any ])remib(i 3 situated 
within twenty-five yards from any main of the undertakers or wuthin 
such other distance as may bo prescribed by the special Act or order, 
give and continue to give a snjiply of gas for these premises, under 
such pressure in the main as may be so proscribed, and they must 
furnish and lay any pipe that may he necessary for that purpose, 
subject, however, to tho following conditions — namely, the cost of so 
much of any pipe for the supply of gas to any owmer or occupier 
as may be laid upon the projiorlyof such owner or in tlie possession 
of such occupier, and of so much of any such pipe as may be laid 
for a greater distance than thirty feet from any pipe of the under- 
takers, although not on such property, shall be defrayed by such 
owner or occupier. 

Every owner or occupier of promises so rcMjuirmga supply of gaa 
must serve a notice upon the undertakerH, at their office, specifying 
the premises in respect of which it is required and the day upon 
which it is required to comnnuice, wdiich must not be an earlier 
day than a reasonable time after the date of tlie service of the 
notice, lie must also enter into a written contract with the under- 
takers (if so required by tlicm), to continue to ]*eceive and pay 
for a supply of gas, for a period of at least two years, of such an 
amount that tho rent imyahle for tlie same sliall not be less tlian 
20 per cent, per annum on the outlay incurred by the undertakers 
in jiroviding anyjnpe to be provided by tliem for tlie puiqiose of the 
supply. He must also give to the undertakers (if so required) 
security for the payment to ihem of all moneys wdiich may become 
due to \hem from him in respect of any i)ii)e to be furnished by the 
undertalmrs and in respect of gas to be supplied by tliem u*)- 

659. Whenever the undertakers neglect or refuse to give a 
supply of gas to any owner or oecuinei’ of premises wdthin the 
limits of the special Act entitled to the same, either at all or under 
such pressure as is prescribed, they become liable to a penalty 
not exceeding 40^. for each day during which such default 


10 & 11 Viet, c 10. 

Ibid.f 8. 13. In recent special Acts this section has hecn amended by the 
insertion of the words “ or any promises after the words “ private building/' 
and also by the insertion of a proviso that every such contract entered into by 
the undertakers shall be alike in terms and amount under like circumstances to 
all consumers ; see Model Gas Bill, 1910, clauses 1, 21. Eor forms of agreement, 
see Encyclopedia of Forms and Precedents, Yol. XV., pp. 256--2.)9. 

(b) As to the applicability of the Gasworks Clauses Act, 1871 (31 & 35 Yict. 

0 . 41), see p. 317, ante, . . a ^ 

(c) Gasworks Clauses Act, 1871 (34 & 35 Viot. c. 41), B. 11. As to pressuio, 
see p. 351, post. 
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continues {d)y but breach of their statutory duty to supply gas does 
not give the owner or occuiuer of promises any right to recover 
damages in respect of any loss he may thereby suffer (r). In mod^^n 
special Acts a clause is commonly inserted empowering the under- 
takers to refuse to furnish a su])ply of gas to a person at new 
premises if he has previously quitted premises at wliich gas was 
siiiqffied to him by the undertakers until lie has i>aid all gas 
charges and meter rents due to tliom from liim(/). 

660 . The quality of the gas supplied must, wdth respect to its 
illuminating ])ower, be such as to produce, at the testing place 
proscribed in the special Act or order (//'), a light equal in intensity 
to that produced by the 2)roscri])ed number of sperm candles of six 
to tl)e pound (//), and as to its purity, sucli gas must not exhibit 
any trace of sulphuretted hydrogen when tested according to the 
prescribed rules (?). A standard oi heating powder has been inserted 
in some of the latest Acts (/.). 

Suii-i^ECT. 2 . — Consumption hy MtUr^ 

661 . Every consumer of gas supplied by the undertakers must, 
if required to do so by them, consume tlio gas by a meter duly 
stamped (/), being a legal meter as dolined ])y statute (m). The under- 
takers must su])i)ly to any owner or occu])ier of promises within the 
limits of the Bp(‘-cial Act rocpiiring the same a meter for registering 
gas supplied hy them; hut such owmor or occu])ior is required, 
previous to receiving the meter, to give i.ho umh'.rtakors security 
for payment to tliem of the price of tlio meter if he desiren to pur- 
chase the same, or of the rent of the nu^ier if ho desires to hire the 
same (//). The undertakers are emi)ow'ered to let on hire any meter 

(('/) Gasworks Act, l<s71 (ai & ijo Vjcl. c. 41), s. liU. Thus tlio com- 

pany are liable to a penalty for iinproppvly cutting off llio siip]>ly (Coynmnnal 
Cas Go. V. (ISTo), L. ll. 10 (i. Ji. 400). As to the rcooyjuy of poiialtiea, 

SCO pj) 373 rf srq.f post. 

(r.’) C/e<j(j, PaCcnison tt (\). v. luu'hi/ (ids Co., [ISOO] 1 (i Ik 692, (lc(‘i<lc(l on 
the piiiU'ii)lo that where n general obligation is crealcil by sfatnlo and a specific 
remedy is pioyided, that statutory remedy is the only one ; and .s( e Jolihslon aud 
Toronto Ttjpe Fo\ituh y (U>. y. Co)isuiio'rs Cos Co. of Toronto [1&9S] A. (J. 417, P. C. 

(/) Soo Model Gas Ihll, 1910, clause .'52. 

((/) Gasworks Cluu.-os Act, ISTl (34 & 36 Viet. c. 41), s. 12. As to tc^^ting 
generally, see p. Wbl, pot^t. As to tho term “ S 2 '>ecinl Act,’’ seo pp. 318, 319, 
ante. 

\h) The number of candles j)rGsoiibod usually \arios from fourteen to sixtoon. 

(i) Gasworks Glau.ses Act, 1871 (31 & 36 yict, c. 41), a. 12; for tho rules 
ns to testing, e ibid , Sebed. A, Part Jl. In the case of the metropolitan and 
othei gas companies there were also imposed restrictions as tobu]i)hur and other 
Bulphur com2)ouiids. The^o restrictions have in most inr^tances been removed ; 
poe, for example, the Gas Comjiaiues (Pemoval of Suliiliur Kestrictions) Act, 
1907 ^7 Edw. 7, c. V.). Tho special Act usually jirescribes a minimum pressure 
at which the gas must bo eiipxdied ; see Model Gas Bill, 1910, clause 20. 

{IS) Gas Light and (\>ke Company's Act, 1909 (9 Edw. 7, c. Ixxxi ii.), s. 39. 

(Z) After the 13th Oc1i>bor, 1870, all meters used for sale of gas are required 
to be stamped (Sale of Gas Act, 1859 (22 & 23 Viet. c. GO), s. 17), as amended 
hy the Sale of Gas Act, i8G0 (23 & 24 Viet. c. 14G), s. 1) 

(m) Gasworks Clauses Act, 1871 (34 & 35 Viet. c. 41), s 13. 

GO Thul, s. 14. Eor a form, of agreement, see Encyclopit dia of Forms and 
Prcoe.lontB, Vol. XV., p. 255. 
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for ascertaining the quantity of gas consumed or supplied, and any Sect. 2 . 
fittings thereto, for such remuneration in money, and on such terms Supply for 
with respect to the repair of such meter and fittings, and for securing Private 
the safety and return of the meter, as may l)e agreed upon between Purposes, 

the hirer and the undertalvers (o). Such remuneration isrecovcralde 
in the same manner as the rents and sums due to the undertakers 
for gas (p). 

These meters and fittings are not sulqcct to distress, nor to the Not liable to 
landlord’s remedy for rent of the premises where tlio same may )>o 
used, nor to bo taken in execution under any process of a court of 
law or equity or any proceedings in bankruptcy against the peisoiis 
ill ^\hoso por SLSSion the same may be (^0* 

662. The uiidcndakers must at all times, at their own expense, Repair of 
keep all meters let for hire by them to any consumer in proper laired meicrB. 
order for correctly regist(U'iiig gtys, and in default oi tlu'ir so doing 

the consumer is not liable to pay rent for the same during such 
time as such defa.ult continues. The undertakers, for this puiq)oH 0 , 
are entitled to liave access to, and are at liberty to remove', test, 
inspect, and replace any such meter at all reasonable times (q). 

663. A consumer renders himself liable to a jxmalty not exceeding Consumer’a 
40.S*. for each ollence if he connects any meter with any pipe through dutn^saato 
which gas is supplied by the undertakers to the meter, or dis- 
connects any meter from aii}’^ such pipe, without giving to the 
undertakers not less than twenty-four hours* notice in WTiting of 

his intention so todo(/) Every consumer must at all times, at 
his own exjicjisc, keep every meter wdiich belongs to liim, wdieroby 

(o) ( Jilriw Ol’ka ClauHos Act, 1S71 (31 A' 3f> Vict c. 41), a. 18. Tho Guswoika 

CluusOH Act, 1SJ7 (10 11 Yict. c. lob a 14, cuiifiuna tho following similar 

juoMsioii • — “ Tlio unJcitukora may let lor biio any motor foi ascoituining 
t!u* (piaiitity of gas conauinod or aii])]»lu‘(l and any llttin-^s for tho gas, for 
Biich rcmunoiMlion in money as sliali b*‘ agioed u})ou between tho uinlor- 
tak('ro and any poison to whom tho Rame may he so lot, and such rcmunoia- 
tion shall bo recovcrahlo in tho same manner as the rents or sums dno 
to tho uinlortakoia f<n’ ga^, and such motors and fittings shall nut ho aul>jt:ct 
to (listiosB, or to tho landlord’s livjiothoc for rout of tho promispa whoio 
tlio samo may bo used, nor to ho takon in execution under any process of a 
court of law or equity or anv Jiat or acquest latioii in bankruptoy against tho 
poia«>n iu whoso ])os^o-.-ioii tho samo may lie.” This in'o\Lsion is repealed by 
tho Statute Law lievision Act, 1875 (38 & 3e Vict. c. G()), oxcopt so far as iu'-or- 
poiatod in special A( ts to whuh tho Claswoiks OlauBOs Act, ISTI (34 & 35 Vict. 
c. 41), docs not appl3^ As to such ai»pln’ation, see j). 317, Tho words 

*‘anv fittings lor tho gas’’ aro wider than those used in tho later Act, and 
would include a gas stove, wliich would, therefoio, bo protected from distio*<s 
((/as Lajht and Coke Co. v. llardii (18.S()), 17 (h JJ. J>. 619, (J. A. ; Gas Lhjlit 
and (\>ke Co. v. Smith d- Co. (1886), 3 T. Jj. R. 15J. In cases whore the Gas- 
works Clauses Act, 1871 (34 & 35 Vict. c. 41), is incorporated, it would sec la 
that tho Gasworks Clauses Act, 1817 (10 & 11 Vict. c. 16), s. 14, is n.jt 
o])plical)le. When that is so, special powder is required to enaldo the under 
takers to supply gas sto\cs, engines, and bucli like apparatus ; see p. 310, aide. 

The clause giving that power usually exempts the apparatus from distress. A 
piovision has also been iiiserted in some cases that gas engines shall not become 
fixtures, but shall remain tho propeity of the company (compare Crossleif Broihtrs^ 

Lid. V. Lee, [1908] 1 K. 13. 86). Hoe also title LUstrebs, Vol .XI., pp. 132 et seq» 

( p) As to such recovery, seo p. 339, post, 

(u) Gftsworks Clauses Act, 1871 (34 & 35 Yict. c. 41), s. 19 ; and see Gasworks 
Clauses Act, 1847 (10 & 11 Vict. c. 15), s. 15, pp. 336, 337, podi; and oompai® 
pp. 347 ei 

(r) Gasworks Clauses Act, 1871 (34 & 36 Viot. c« 41), s. 16, 
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any gas of the undertakers is registered, in proper order for correctly 
registering such gas, and in default of his so doing the undertakers 
may cease to supply gas through that meter. The undertakers are 
entitled to have access to, and to be at liberty to take off, remove, 
test, inspect, and replace any such meter at all reasonable times, 
the same to be done at the expense of the undertakers if the meter 
be found in proper order, but otherwise at the expense of the 
consumer (s). 

664. Undertakers have also been authorised to supply gas by 
means of a prepayment meter, at a charge not greater than for gas 
supplied through any other kind of meter or by any other method 
of supply. The charge for the liiro of any prepayment meter and 
fittings to he used therewith is based on the quantity of gas supplied 
through the meter, and a maximum rate per 1,000 cubic feet is 
proscribed, such charge to include the providing, letting, fixing, and 
maintenance of the meter and fittings, cost of collection, and all 
other costs (/). If the meter is hired without fittings a maximum 
charge is also i^rescribod (a). 

665. The register of the meter is priind facie evidence of the 
quantity of gas consumed, and in respect of ^^hich any rent is 
charged and sought to be recovered by the undertakers ; hut if the 
undertakers and 'the consumer differ as to the quantity consumed, 
such difference may be determined, on the application of either 
party, l)y two justices, who may also order by which of tlio parties 
the costs of the proceedings before them shall be paid : the 
docdsioii of the justices is final and binding on all parties (/;). Pro- 
vision has been made in modern special Acts lixiiiix a peiaod within 
which the erroneous registration shall be deemed to have first 
arisen (c). 

666. Any ofiicer appointed by the undertakers may at all 
reasonable times enter any building or land lighted with gas 
siij^plied l)y the undertakers in order to inspect the meters, fittings, 


GiitTwoj'kri (^lauvses Act, 1S71 & SJ Yict c 41 \ s. 17. 

(/) Model Gas Bill, 1010, clau^o 22 , compaie Mctiopolijs Gas (Propayment 
Motor) Act, 1000 04 Virt, c. oclxxii ), and p. oSG, Aprepavmout 

meter means any inolor or apx>liance Gy which the quant ity ol suiiplied is 
regulated according to the amount of money x^iepaid. Por a form of hiring 
agroemenf, see JCncyclopiodia of Poims and Precodeiits, \'ol. XV., p. 2o7. 

(a) In the Model Gas Bill this is 10 2 )Oi cent, jier annum on the cost of the 
meter, 

{b) Gasworks Clauses Act, 1871 (34 & 35 Viet o. 41), s. 20 ; for an example 
of such proceed iiigp, see Cre^swell v. Qas Lajlif and (^oke Cv. (1807), 61 J. P. 699. 
Ak to penalties for altering or injuring meteis, see ihuL^ e. 38, and p. 356, post; 
and cc»mj)are j). 350, p(>6t. As to recovery of penalties, see iqc 373 et scq.^ post. 
As to orders of justices, generally, see title Magistrates. 

(t) The Mod(*l Gas Bill, 1910, clause 34, provides that in the event of any 
motor used by a consumer of gas being tested in manner provided by the Sale 
of Gas Act, 185J» (22 & 23 Viet. c. 66), and being proved to register erroneously 
T^ithin the meaning of the said Act, such erroneous registration shall be deemed 
to have first ausen during the then last preceding quarter of the year, unless it 
he found to have first arisen during the then current quarter. The amount of 
tlio allowance to be ma«lo to or of the surcharge to be made upon the consumer 
In' the company shall bo paid by or to the company to or by the consumer as 
the ct.so may be, and shall he recoverable in the hke manner as gas charges ara- 
recovoiahif by the company. 
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and works for the supply of gas, and for tlie purpose of ascertaining 
the quantity of gas consumed or supplied; and any person who 
hinders such officer from entering and making such inspection at any 
reasonable time becomes liable for every such offence to forfeit to 
the undertakers a sum not exceeding £5 (d). 

Sub-Sect. 3. — PtjJes hetwem Mahm and Mthrs. 

667. Modern special Acts contain additional provisions in regard 
to the laying of pipes between iho gas mains and meters for the 
purpose of enabling the undertakers to ensure a satisfactory supply 
of gas to their consumers. These ju'ovisions enable the under- 
takers to specify the size and material of the inpes, with the fittings 
thereof, which are to be laid by the consumer between the mains of 
the undertakers and the meter and (so far as the same are intended 
to bo covered over) on the consumer’s premises. DiliVrnit chissoa 
of specification may bo made, and a method for the puhlicaiion of 
these specifications is ])rovidod. The position of the nutter in now 
promises, or hi connection ^\iih a new ])ipe, is roquirod by sucli pro- 
visions to be as near as reasonably pi acticablo to tlie main, hut 
within tlie outside wall of tlie building, and ptjv.or is given to the 
Oilicer of the iiiidei takers to inspect IIk', pipes and lueU'r, and if the 
pipes are not according to the speci heat ion, or the meter not placed 
in manner above nieiitiuiied, the undei takers may refuse to supjily 
gas to the promises. In the event of a dispute on these matters, 
the person who is refused a snpidy has a right of appeal to a petty 
sessional court against the refusal, and the court is empoAvered to 
make such order as seems to them jiroper in the circumstances, and 
also to order which party is to pay the costs of the appeal (c). 

Sub-Sect. 4 — /Vice of Qas snpjdird, 

668. The price to be charged for the gas supplied is regulated 
by the special Act or provisional order (/’). In some cases the 
special Act merely prescribes a price per 1,000 cubic leet of gas 
sup 2 )lied, wffiich jirice the undertakers may not exceed (//). In 
the case of companies, as an alternative, a sliding scale may be 


((i) Gasworks Clauses Act, 1871 (34. & 35 Yict. c. 41), s 21. By the Gas- 
works Clauses Act, 1847 (10 & 11 Viot. c. 15), 8. 15, the dork, eiigiiioei, or 
other oflicor duly a})i)ointod for the pur])nse oy the undertakers inav at all 
reasonahlo times outer any building or piaco lighted wdth gas supplied by the 
undertakois, in order to inspect the meters, fittings, and w^orks foi regulating 
the supply of gas, and fnr tho purpose of ascertaining tho quantity of gas 
consumed or supplied ; and if any person hinders such officer from entering or 
making such inspec tion at any reasonable time, ho is Kable, for every such 
offence, to forfeit to the undertakers a sum not exceeding £d. This provision 
has been repealed by tho Statute Law Eevision Act, 1875 (38 & 39 Viet. c. <i6), 
except so far as incorporated in special Acts to which the Gas’works Clanses Act, 
1871 (34 & 35 Vict. c. 41), does not apply. 

(e) Model Gas Bill, 1010, clause 28. As to petty sessional courts, see title 
Magistrates. 

(/■) In the case of provisional orders, the Gas and Water Works Faculties 
Act, 1870 (33 & 34 Vict. c. 70), s. 12, provides that the rents and rates shall not 
exceed the sums specified in the order and shall be subject to the regnlationa 
therein specified. 

to) Model Gas Bill, 1910, clause 19. 
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2U'0scril>Gcl. In such a case the Act fixes a standard price, which the 
comj^any may increase or reduce according as the dividend 2)ayable 
by the company on the ordinary share capital or stock is reduced 
or increased above a fixed standard dividend (h). In the case of 
prej)ayment meters, it is coiniiionly provided that the indco charged 
for the gas must not be greater than for gas sujiplied to other jirivate 
consumers (i). 


ScB-J^LCT. 5. — ^ttnril)j for Oa^ CJianjcs. 

669 . In addition to the riglit oE the undertakers to require 
security for the payment of gas chaiges as a condition of giving a 
com2)uisory supply they have 2^ower, after they have given a 
su2q)]yof gas for any 2n*ciiiisos, by notice in writing, to require the 
owner or occupier of those iiromises, within seven days after tlio 
date of the service of siicli notice^ to giv(j to them security for the 
j^aymeiit of all nioneys wliicli may Ironi iiino to time become 
duo to tlieni in resj^oct of such sup})ly, if ihe owner or occiqfier 
has not alieady given security, or if any security givoji lias liecoine 
invalid or insuflicioiit. in case any such owner or occuiiier f iils to 
com 2 )ly with the terms of the notice, tli(‘ undiod ikiu’s niav, if limy 
please, discontinue the suiqily of gas to such premises so long as 
the failure continues ( 0 * 

670 . "When any owner or occupier is required by the special Act 
to give security to the undoitakers, the security mav bo by ^^ay of 
deposit or olherwiso, and of siicli amount as lie and the undertakers 
agr(‘e on, or ns, in default of agrouinent, may 1)0 determined, on the 
a2)]'lication of cither 2>arty, by two justices, who may also order by 
which of the parties the costs of the iiroceedings before them sliall 
be jiaid, and such decision is final and binding on all 2^ai’lies (i//). 

671 . Jn modern sj»ecial Atils a clause is commonly inserted 
requiring the uiidei takers to 2 ^i^y interest on sccuriiies made by 
way of deposit {n). 


(/< 1 Alyib'l Gas iJill, Uno, cliiuwt’ liO ; iiiul BCe ]> .STl, ^>0^1 ; and y, ay to 

liiiiitatiori of jirolits, iip. oG5 et scq.^ post. A coiiiiiinn cLiiiyo oimbloy the i uiii 2 )aiiy 
to allow diacouiitb or rebates fui in ()ui 2 >t payment ur to lai;.^o conyiimcry, provided 
all diHoounts or robatos yball be ol ojin.il umounU in like eiiciimylaiK c's to 
all consutners, and notice of the etfeot of the provisioua ia iiidoited on ©very 
demand note for gas charges. 

(/) JSeo p. ante. 

(/r) As to wlihdi, see p. 333, aule. 

CJasworkh ClausPH Act, 1S71 (34 & 3o Vict. c. 41), h. 11. As to when this 
A- 1 applies, see p. 317, As to foim of beenrity, see infra, 

[ t> Gartworks (qaiibOr* Act, 1871 (31 & 35 Yicl. c. 11), s. IG. ISGCurity may 
albo be oapiired for tin* hire or purchase 2>rico of a motor {ihid., s M ; and seo 
2). 334, an tv), and )>ro]>al»ly also for the pi ice or hiio of gas littinga such aa 
HtovciS, langps, and orgines, which such companies and coi 2 )orations are autho- 
rised to soli, hir(‘, or olheiwise deal in (see p 310, anit). As to orders of justices 
ill general, seo title Mauistuatks. 

(«) The Model Gu:- Ihll, 1010, clause 29, provides that if any person is 
ro<|uired by the coiri])ajiy to give to them security for any su2)j)ly of gas or for 
the; pajunent of the pin c or reut of a meter, and such security is made by way 
of deposit, the coinj^any shall pay interest after the rate of £l per ^eiit. per 
annum on every sum of lo*. deposited by way of security for eyory six months 
during which the same ictiunny m their hands. 
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Sub-Seot. 6 . — Iterovery of Gas Jicuts and Charges. 

672. The nnderialvers have various po'Wtrs confe> red upon them 
for the recovery of niiifs and charges. Those are— (1) cutting 
off the supply; (2) proceedings before a justice for a warrant to 
recover the sum duo by distress; or (3) proceedings before a court 
of summary jurisdiction to recover the sum due as a ])cualtv ; and 
(4) proceedings before any court of competent jurisdiction. 

673. By the Gasworks Clauses Act, 1847, it is provided ihat if 
any person supplied with gas neglects to pay the rent due lor the 
same to the undertakers, tlie inidertalaTS may stop tlni gas fi-om 
entering the premises of sucli person by cutting oil the service pipe, 
or by such means as they shall think iit(o). 

674. By the Gasworks Clauses Act, IHTJ, it is piovided ilia.t in 
case any person vho sliall have been supiiliod vith gas noglccts or 
refuses to pay tlie amount due in respect ol the supply, any justice 
may issue his summons to such person reijuiring liim to ajipuar at 
a time and jdnee named thecein to show cause wliy the sum so 
demanded should not lie jiaid; and if, on tlie appearance of such 
person, or in default of apjiearanco, after proof of the service of the 
summons, (dlher jiersoiially or at the lust known ])lace of aliode or 
of business of such person, no sufficient cause can he shown to tlio 
coiitrarj^, any justice may issue his w\arrant of distress for the 
seizure and sale of the g(>ods and cliatlels of such piu'sou for tiio 
recovery of the amount wliich may ho ])roved before tlio justice to 
1)0 duo fiom such ])orson, together with such costs, including tlie 
costs of cutting off the gns if the same shall have been cut off by tlio 
undertakers, as to tlio justice sliall s'^'cnn just and reasonable {}>}• 

(o) Oaswoiks Act, 1SJ7 (10 tV 11 t. c. ir>), s 10. It wuiiM ajiju-iir 

thiit tli (5 nglit, to cut oil' the bMpph' iiot lnniUMl to tho ]»articuliir jri 

rospoot nf which the defaiilt arises, Init thaf tho uii(h*it.ik(*rs may ship tln' gut? 
from entering any pn'imsc.s of a consniner who is in d<*f;nilt in respect of ono 
set of premisefl (compare Muitrenl (hts Co v. (/adieu [ISUU] A. (.^ oSS, V ('* , 
a case decided under a similar clause in a Canudiim (his Act; and see ]). ‘iod, 

Undf^rlakors will bo liahlo foi damages caused by nogligenco m cutting oil 
tho RU])ply {Cah raon v. lUiuKhuni (^orpotafwu (1.S92), U T. Jj. E. 6o, C. A }. 

( p) Gaswoilis l^lauses Act, ISTl (IJl & Viet c. *il), s, 23. Thi.s .section 
comes under the lu'adme “8up])lyuf (las to Ownersand n<r' ^ i-rsof Ihemisc.-.” 
The right (d distress under tins section o\erndes the e«pii'ablo rivh^^ of del ton - 
liu'o-holdcrs ; a company on obtaining a justice’s wanant iii.'y 'ilitain leave to 
distrain iietwitlistnnding that a rcceh er has been appointed (/iV Cmsloe {Adt)lph)y 
Ltd,fJ()lnis<m and Jlmjhf ti v. Croshie [Adolph)^ Ltd. (10011), 74 J. i\ 2r>, apjtlying 
the xirincijilo laid do^^n ns rogaids poor rates in Jtc Marriaye, Kiavc ct f/c , JStn-ih 
of Eiojlaud Trustee, Uehmtarc and Assets ( 'orporation v. Marriaqe, Neare ib 
Co,, [ISOG] 2 (,'h. (3G3, C. A. ; and coinjiaro (ioshmjv. Qashell, [ 1807] A. C. 073). 
The (jasworks (lauscs Act, 1817 (U) it 11 Vict. c. 15), r. 10, also piovidea tliat 
the undertakers may recover tho lent duo, if loss than i'20. together with 
the expense of cutting oif the gas, and the costs of recovering the rent, in the 
same manner as any diiiiiages, for tho iccovery of which no special provision 
is made, are recoverable under this or the special Act, or, if the rent so due 
amount to £20 oi upwards, the undertakers may recover the same, together 
with tho expenses of cutting off the gas, by action in any court of competent 
jurisdiction. This provision has been repealed by the Statute Law Kevision 
Act, 1875 (38 & 39 Viet. o. 66), except so far as incorporated in special Acts 
to which tho Gasw'orks Clauses Act, 1871 (34 & 35 Yict. c. 41), does not apply. 
Damages are recoverable summarily before two justices ; see p]). 373 ct seq^,, post). 
As to proceedings before justices generally, see title MAaiSTiiAJ'ES. 
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675. By the Gasworks Clauses Act, 1871 , it is also provided that 
if any person supplied with qas, or with any gas meter or fittings, 
by the undertakers neglects to pay to tho ujidertakers the rent due 
for the gas, or the rent due to the iinderfcakers for the hire or fixing 
of the meter, or any expenses lav. fully incurred by the undertakers 
in cutting off the gas from the premises of such person, the under- 
takers may recover the sum duo as a pojjalfy under the Act — that 
is, by summary proce(‘dmgs before two justices (q). 

676. It is further provided by the same Act, that whenever any 
person neglects to pay any rent or sum duo and payable by him 
to the undertakers, the undertakers may recover tho same, with 
full costs of suit, in any court of comi^etent jurisdiction, and this 
remedy is in addition to their other remedies for the recovery of 
such rent or sum (r). 

677. The power to recover gas rents by vli stress does not give 
tlio undertakers tho rights of a landlord in the event of tho con- 
sumer’s bankruiHcy, hut certain sjiccial Acis allow the undertakers 
to recover sums due for gas by the same means as landlords may 
recover rent in arrear, and such a provision jilaces them, as regards 
distress, in the same position as a landlord (s). 

678. In tho case of prepayment meters, the under takers commonly 
contract to supply a certain quantity of gas when a certain sum is 
idaced in a leceplaclo attached thereto, of which they retain the 
key. If the money so 2)hi(*ed in siicli ]*ecoi>tacle is stolen, without 
nogh'gen(*e on the [lait of the consumer, tlie undertakers cannot 
recover from suc]j coiisimjor any sum for the gas so siiiqdied to 
him ( 0 - 

679. If any consumer of g'<is su})])lied liy the undertakers leaves 
the premises wliere tho gas has been su])2>li(Hl to him without 2>ay- 
ing the gas rent or meter rent due from him, tlie undertakers are 
not t'nlitlcd to re(2uirt} from tho next tenant of tho same j^rcmiscs 
tlio 2){»yment of the arrears left iin2)aid l)y the former tenant, unless 
tlie incoming tenant has undertaken vith the former tenant to 
pay or exojierato him from the 2>ayinenL of such arrears (a). A 

{([) (iaswoika riuuscs Act, 1S71 So Viet c*. 41), s. 40. This Hoction 

c’uuies uudor llio b.eiidiiig iii that Act, “ iiocovery of (Jae IlentK.” As to recover- 
ing jicnal ties, sec p2'> ct srq.f post. As to siiuimary proceedings generally, 

see title Magistkates. 

(r) Gasworks Claiisos Act, 1871 (a4 & 85 Vict. c 41), s. 41. This section also 
comes niidor tho heading “ llecoveiy of (las Rents.” 

(s) Ite fioherts, Ex parte Hill (1S77), 0 Gh. J>. 63, C. A.; lie Eansliaw and 
Torsion^ Ex parte Birmingham and Btajfordshire (la^ lAght Co. (1871), L. B,. 11 
Eq. 615; Re Adams, Ex ^rarie Birmingham UasUght and Coke Co. (1870), L. B. 
2 1 Eq. 204 : Re Beake, Ex paric Harrison (1884), 13 Q. B. D. 753, 0. A. ; and see 
title Bankkuptcy and iNsoLArENcy, Vol. II., p. 294. 

H) Edmundson v. Langton Corporation (1902), 19 T. L. B. 15. 

(a) Gasworks Clauses Act, 1871 (34 & 35 Vict. c. 41), s. 39. As to payment 
of such arrears before supplying the new premises of the defaulting consumer, 
see p. 334, ante. In certain metropolitan Acts there is a further proviso, 
namely, ** or unless the incoming tenant shall continue the trade or busiuoss of 
tho outgoing tenant, and shall have paid to the owner, lessee or mortgagee in 

S oflseesion or to the outgoing tenant of such premises a consideration for so 
oing,” It has been held that the section so extended does not enable the 
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receivor appointed in the case of a debtor, or limited company, is 
not such an incoming tenant ( 6 ). 

Sul-Sect. 7 . — Disrontinuation of Snpph/ and Bemoval of Fdtings, 

680 . In most modern special Acts provision is made requiring 
consumers to give notice to the undertakers before quitting 
premises supidied wntli gas by meter by the undertakers, such 
notice to bo in writing and signed by or on behalf of the con- 
sumer, and to be left or sent by post to the office of the company (r). 
In default of such notice the consumer is, by this j;rovision, made 
liable to pay the undertakers the money accruing due in respect 
of such supply up to the next usual 2)eriod for ascertaining the 
register of tho meter on the premises sujqfiied, or the date from 
which any subsequent occupier of such premises shall require the 
undertakers to Bii2i2)ly gas to these* jiremisos, whichever shall first 
occur (d). 

681 . In all cases in which a consumer of gas snpj)lied hy the 
undertakers ceases to require a sujqdy of such gas, and in all cases 
in which the undertakers are authorised to take away and cut off 
the supply of gas from any iireiuises, the undertakers, their agents 
or workmen, may, after giving certain notice, enter such premises, 
between the hours of nine in the morning and four in the evening, 
for the purpose of removing and to remove the pipes, meters, 
fittings, or apparatus, repairing all damage caused hy such entry 
or removal {c). The notice required is a twenty-four hours* 
notice in writing under the hand of the secretary or other i^roperly 
authorised officer of the undertakers to the occupier, or, if the 
]iromises are unoccupied, then to the owner or lessee, or to the 
agent of the owner or lessee, of any promises in which any jiipes, 
meters, fittings, or apparatus belonging to the undertakers are laid 
or fixed, and through or in which tho sui^ply of gas is from any 
such cause discontinued (e), 

company to recover the arroarn from tho now tenant who carrica on tho bnsi- 
noHH, but only tluit. they may make tho ])ayijjcnt of tlin arrears a comfitzon of 
Fupplying tho new tenant with gas [Cainion ISreurrif Co. v. Uas Light and Coke 
Co.f [1901] A. 0. 331, approving Oas Light and Coke Co. v. Mead (1S70), 45 
L J. (m. o.)71). 

(fc) Ee Eiviitht Expaite Mason, [1893] 1 Q. B. 323 (a case in which a receiving 
order was made against tho debtor, and the undertakers wore held entitled to 
icfuse to continue the supply unless tho airears were paid); Eaterson y, Gaa 
Light and (hJee Co , [ISOG] 2 Ch. 476, C. A. ; Iluseg v. Gas Light and Coke Co. 
(1902b 18 T. L. 11. 299 peases where a receiver-manager for debenture-holders 
was appo’nted), A trustee in bankruptcy who takes possession of tho premises 
is an incoiv.’ng tenant (see Ee Flack, Ex parte Ikrry, [1900] 2 Q. B. 32, a case 
decided under a similar provision in a water Act). 

(c) hlodel Gas Bill, 1910, clauses 31, 33. 

\d) Ibid., olause 31. The clause also requires that notice of this provision 
shall be indareod upon every demand note for gas charges payable to the 
company. 

(c) Gasworks dauses Act, 1871 (34 & 35 Viet. c. 41), s. 22. In tho Gasworks 
Clauses Act, 1847 (10 & 11 Vict. c. 15), s. 17, it is provided that in all cases in 
which, the undertakers are authorised to cut off and take away the supply of 
gas from toy house or building or premises under the provisions of this or the 
special Act, the undertakers, their agents or workmen, after giving twenty-four 
hours’ previous notice to the occupier, may enter into any such house, building, 
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Sect. 8 . — to Puhlic Lamps. 

682. Undertakers must l)y the Gasworks Clauses Act, 1871, 
Buiiply gas to any public lamps within ilio distance of lifty yards 
from any of the mains of the undertakers, in such quantities as 
any road authorit}’’ within the limits of the special Act may require 
to be supplied (/). The price to be charged l)y the undertakers 
and to be paid to them for all gas so supplied is to bo settled by 
agreement ])otvvoeu the local authorities and the undertakers, and 
in case of dilhii’C'ucc by arl)itration, regard being had to the circum- 
stances of the case and the prices charged to private consumers in 
the district (</). If the undertakers neglect or refuse to supply gas to 
all or any of the jmlilic lamps in accordance w'ith these provisions^ 
they become lialde to a pcmalty not exceeding 40>.‘. for each default (//). 


Consumption 683. Tho gUb su].])lie(l to th*o i)uhlic liiinps vilhin the limits of 
by meter. si)ecial Act is to 1)0 consumed hy mei^‘r at tlio option either 

ot the local authority of tho district or of tho undertakt'rs. If it 
is so consumed, tlio metiT must bo provided and fixed by the 
iindertakt'rs and ]>aid for hy the partjM'equinng it(/). If tho gas 


or promi^e^, Lotwt'Cnlbe liours uf nine in tliefoionoon and fouriii the afP‘rnoon, 
and iCTiidvo aijd cairy away any pipe, meter, htlini;s. or other voikB tho 
ju'opertv of tho nndei inkers This piovision was repoah'd 1)3” the Slaiiito Law 
JtovisioLL Aet, 1S7 j (d8 A' Viet c. 60), except so far as ineorpfu’atcd iii special 
Acts to w'hu'li the Ga^woihs Clauses Act, 1871 (iM & 35 Vnd. c. 41), docs not 
B])j)ly. As to sTirdi a])plica1i()ii, s»*o p. 317, anir. 

( i\ Oasuorks Cdausc^ Aet, 1871 (31 iV 35 A'ief o. 41), p 21. Tho wmrds of 
tl'O A(‘l are “as tlic local aatlaTitv of each distiict or the truster ‘s of an}'* 
tiirnpiko road or 0113 he^liw'ay br)a7d,’* etc. As to tho hodios oxorci4ng the 
poueis of loarl <aitlM)i ii see title llimrw.ws, SrurKTs, vxi) lUnDOEs; soe 
also p :>13, a/dr SS- 21—27 of the Gasuorks Clauses A(‘1, 1871 (34 it 35 Tied, 
c. 41\ are pliieed in tho statute under a hoariing entitled “ Siip])lv of Ga*^ to Local 
Authorities,” hut, with tin* possible oxc’f'jrtioii of s. 27, tiny relate solel}” to tho 
BU])])ly to ])uhlic lamps. Similar ])rovisions exist in tho epeeial Acts of the 
met lopolitan corij])ani«*s. h3)r foims of agrconieiifc for .sn])]ly to a publio 
authoiil y, .seo Encyclojja'dia ol P'oinis and I'lcs-odeiits, Yol. XV , ])p. 262, 2C,9. 

(7) Gaswoiks ( Causes Aet, 1871 (31 A 35 A'lct. e, 41), 6.21. Jn the latlor 
part of Tl 1C soitinu the r*xpio^Mun “local autlioritics ” alone is used, and no 
rcbuenco is luiuh' to turn])ikr* tiuslces or hijihwa}'' hoards. Tho aihitration 
would appear tc^ hr* m inaniK*!* pioMd<*d hy the Coin])anios Clauses Consolidation 
Act, 1845 (S A 9 Viit. c. Ih} , s(*e Gasw”Oiks CTausi*s Act, 1871 (31 A 35 Vict. 
c. JJj, H. 27. If !h lomnioii m special Acts to proMdo tliat tho lU'ico shall not 
exceed the low’r.^t ju ici* iharged to ]»ji\atc consumers. In a case W”hcro a clause 
ill a sjiecial Act iixed tho pneo at a ccTtaiii suiu per lanq), it was held that tho 
gas company w”<.to entitled to recover thr^ full buin although during certain 
months of a 3X'ar somo of tho lainjis had not boon supplied with gas m 
consoqucnco ot exceptional fiost (/)V 7i /1 7/ moiaf (/as Co. a/<d Htchmond (^Sunr//) 
[1893] 1 (i. L. 56). /The Tov/ns InqTovomGnt Clauses Act, 1847 
(10 A 11 Vict. c. 31), SR. 119, 120, authorises tlio commissioners to contract 
for t)je presenhed period, or an}” pci lod not exceeding three 3Xars if none is 
]>io&ciihed, fur tho Rupp]3” of gas to pul/hc lamps, and disputes us to jirico are to 
ho settled by {uhitiatiun in maimer ]»iovided in tho Lands Clauses Acts; see 
tide CoMruLSoiiY I'rKcuASE of Land and Compensation, Vol. VI., pp. 73 
d seq. As to contracts for gas siqiply under the Lighting and 'Watching Act, 
1833 (3 & 4 Will. 4, c. 90j, see p. 308, ante; and undor tho Public Health 
Act, 1875 (38 & 39 Yict. c. 55), Bee p. 309, ante. 

(;i) Gasworks Clauses Act, 1871 (34 & 35 Vict. c. 41), s. 36. As to recovery 
of penalties, see pp. 373 H sr.f , 

(*y Gasworks Clause.s Act, 1871 (34 & 36 Vict. 0. 41), g. 25. 
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is supplied to the public lamps in any district l)y avorage meter Sect 3. 

indication, the undertakers are required, in order to secure Supply to 

uniformity of consumption between metered and unmetered lamps. Public 
from time to time to provide tlie public lamps in siicli district with Lamps, 
proper self-acting lu'cssure regulators and buniers to the satisfaction 
of the local authority of sucli district ; and the awragc amount of 
the indications of all the meters attached to the ])ublic lam])s 
witliin such district under the control of the local authority shall, 
except as lioroinafter mentioned, be deemed to ha the amount 
consumed by each such lamp in such district (j). 

684. Either the undertakers or the local authority of the district Governors 
may, at tlioir own expense, cause to bo allixed to each public lamp loratreet 
supplied with gas the instrument known as a street lamp governor, 

and the undertakers or such local, authority (as the case roauiros) 
arc entitled to have access thereto for tlio imrpose c/f examining 
the samo (/r). 

685. Any difference which may arise between ilio undertakers Settlement of 
and any local authority in relation to the supply or coiisum])ti()n 

of gas to or l)y tlie local autliority is required from time to time 
to be soilled ly arlatration in manner provided by statuio (1) ^Ylth 
respect to the settlement of disputes by arbitration (//t). 

Sect. 4,—S2)ccial J^oicers of Sujqfli/, 

686. Tn addition to the powers and restiictioiis as to supply Supply for 
contained in special Acts, gas companies and othcu* corporations, special pur- 
bodi('.s, and persons having the management of any gasworks may, 

in their discretion, grant and furnisli supplies of gas for certain 
})iihlic Ijaths and wasliliousos and open bathing places, niul also 
for certain lodgiug-housea for the Viorking classes, either viiliout 
charge or on such favouralde terms as they sliall think lit {n). 

Sect. 5 . — Pleasures in ^alv of G<ts, 

SuiJ'jSECr. 1 . — liuaid of Tiadv and Local Standards, • ^ 

687. The measures used for the sale ol gas are regulated l)y the Sale of Oaa 
Sale of Gas Act, 18r)tl(o), as amended ly subse(iuent statutes (p). Act, 1859. 


(y) Gasworks Clauses Act, 1S7J (31 & 35 Viet. c. 11), s. 
h) J hid., 8. 2C). 

(!) Companios Clauses Coiisulidatinu Act, IS'lS (SAP Viol, c 13), es. 128— 
134; ami soe title (V)MrANms, Vol. V , pi». 723, 727. 

(7/1) Gasworks Clauses Act, 1871 (31 A 35 Vict. e. 41), s. 27. 

(??) As to baths ami washhouses, see the baths and 'VVtish-houses Act, 1810 
(9 & 10 Viet. c. 74), s 28; as to lodf»iug-houses, see Uoasing of the AV'orkiiig 
Classes Act, 1890 (53 A 51 Yict. c. 70), s. 09 ; and as to both, see title ruuuo 
Ueaxtii Aim Local Adminlstration. In some special A(jts the imdertakers 
have been required to supply gas gratuitously to^ hospitals and biiiidiugs 
maintained at the expense of the rates; see Oldham Union Quardtansy. Oldham 
CoT'poTuUon (1854), 2 W. It. 590. 

( 0 ) 22 & 23 Vict. 0 . 60. 

p) These amending statutes so far as England and Wales are concerned are the 
Sale of Gas Act, 1800 (23 & 24 Vict. c. 146) ; Metropolis Gas Act, 1801 (24 & 26 
Vict. c. 79) ; Standai ds of Weights, Aleasures and Coinage Act, 1 8(i0 (29 A 30 Vict. 
0. 82), B. 14 (now repealed) ; vVeights and Meaaures Act, 1878 (41 & 42 Vict. 
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That Act was partially adoptive, and did not come into ^.^peratlon 
in any county until it was so resolved by the authority to administer 
it in the county, and if there is any county where it is not yet 
in operation a resolution of the county council to that effect 
will be required to bring such county under the operation of the 
Act (q). 

688 . The central authority to administer the Act is the Board 
of Trade (r). The local authority to adminiater the Act in counties 
is the county council (s), who also administer it in boroughs with 
or without a separate court of quarter sessions, which contained 
according to the census of 1881 a population of leas ,lian 10,000, 
as if such boroughs were part of the county (i)- In London the 
London County Council is the administrative local authority (a). 
In county boroughs and in boroughs other than those above 
referred to, the Act Is adiuinisUered by the borougdi council where 
tlnjy have adophul it, unless the council is a maiiiifacLurer or seller 
of gas, in which case the borough justices carry it into effect (/>). 

689. The only legal standard or unit of measure for the sale 
of gas hy meter is doliiicd as the cubic foot containing 02*o21 lbs. 
avoirdupois weight of distilled or rain water weighed in air at a 
temperature of 02° Falir., the barometer being at 80 inches (c). 
The Sale of Gas Act, 1859, provided that, ^^itll^l three months 
of its passing, models of gasholders measuring the said cubic foot, 
and such multiples and decimal jiarts of the said cubic foot as the 

c. 40); Local Government Act. 1888 (61 & 6‘2 Vict. c. 41); Weights and 
Measures Act, 1S89 (62 & 68 Vict. c. 21) ; aud certain of the Statute Law 
IvoviBioii Acts. Some of these latter Acts also iop(‘iile(l provisions of the 
amending Acts, which hud repealed provibions of the Sale of Gas Act, 1869 
(22 & 28 Vict, c. 0()) ; but the lopeal in such later Acts does not revive the 
onuctni exits previously repealed ijutcrprotatioii Act, ISSt) (52 & 68 Yict. c. 88), 
F. 88 (2)); and as to etlect of such lepeals generally, soo tiilo Statutes. 
Tlie Sale of Gas Act, 1869 (22 & 23 Yict. c. 6(3), applies to Great Britain and 
IreLiiid 

((/) Sale of Gas Act, 1860 (28 & 24 Yict. c. 146), s. 1, proviso. This proviso 
was repealed a.', regards the metiupolis by the Metropolis Gas Act, 1861 (24 & 25 
Abet, c 79), H. 2, \shich section was repealed liy the Statute Law IJevision Act, 
1876 (88 & 89 Yict. c. 66). Boroughs could also within a limited time adopt the 
Act by resolution of the council, whoie the couiioil was not a manufactaror or 
seller of gas, and wh<‘re the council was such manufactuier or seller the 
juFtices of the boTougli iitid the like power to adojit and carr;^ the Act into effect 
(Sale of Gas Act, 1869 (22 28 A'lct. c. 66), p 4 ). As to county councils being 

the authorities to admiiii'^ter tho Act, see suj/ra. 

(r) The powers of the Treasury and of the ( Comptroller- General of the Exchequer 
have been transferred to the Board of Trade (AVeights and Measures Act, 1878 
(41 & 42 Yict. c. 49), s. 88) ; and see, geueially, title Weights and Measures. 

(a) Sale of Gas Act, 1859 (22 & 23 Yict. c. 66), s. 4 ; Local Government Act, 
1888 (51 & 52 Vict. c. 41), s. 3 (xiii.). As to local authorities for other purposes, 
compare p. 313, aritt, and lor local authoiities generally, see title Local 
aOVERNMENT. 

U) Local Government Act, 1888 (61 & 52 Vict. c. 41), s. 39 (1). 

(a) Metropolis Gas Act, 1861 (24 & 26 Vict. c. 79), s. 1 ; Local Government 
A.ct, 1888 (51 & 52 A'ict. c. 41), a. 40 (8). 

(5) Sale of Gas Act, 1869 (22 & 23 Vict. c. 66); and as to county boroughs 
being excepted from the provisions of the Local Government Act, 1888 (61 & 
62 Yict. 0 . 41), in respect of gas meters, see iHd., s. 34 (3). 

[c] Sale ot Gas Act, 1859 (22 & 23 Yict. c. 66), s. 2. The term “ meter in 
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Treasury should judge expedient, and, from time to time thereafter, s«ot. 6. 
models of such multiples and decimal parts of the said cubic foot Measures 
as the Treasury should from time to time think exiiedient, should ^ 

be carefully made, ^Yith proper balances, indices, and apparatus for Sale of Gas, 
testing the moasureinciit and registration of meters, and that such 
models should ])0 vorihi^d under the direction of tlu‘ Tn^asurv, and 
when so made a]id verified should be deposited in the oUico of the 
Comptroller-General of the Exchequer at Westminster (d). These 
models were made and deposited, and subsequently transferred to 
the Board of Trade, wdio were given charge tliereof, and all the 
powers and dutic's in connection with the standards were trans- 
ferred to them, and the validity of the models so deposited remained 
unaffected (c). Copies of models so from time to time deposited of 
and verified under the direction of the Board of Trado must lie models, 
sent to tlio Lord ]\ra5^or of London and the chief magistrates of 
Edinbnrgli and Dublin, and to tlie chief magistrates of such otlujr 
cities and lioroiiglis, and to such other idaces and persons in Jiis 
Majesty’s dominions as the Board of Trade may from time to 
time direct. The Board of Trade must also appoint a competent 
person or persons to design and make, subject to the Board’s 
approval and direction, stamps of a uniform design to ])o used for 
stamping meters tliroughout the United Kingdom, with only such 
variations of numbers ami marks thereon as shall be sufficient to 
distinguish each inspector’s district 

690 . The authorities to administer the Act locall3^ (.7) are to 
determine the number of copies of the said models of gasholders, moUeis, 
wdth proper balances, indices, and apparatus as aforesaid requisite for 
the testing of meters within their respective jurisdictions (/O, and 
must direct that such copies, verified and stamped by the central 
authorit^^ (/), logeUior with such numj»er of stamps for stamping 

the Act mouii^ gas meter, and include"^ every kind of machino for measuring 

gHR. 

(r/) 8ale of Oas Act, ISoi) (22 <Sr 2IJ Yiot. c. 60), s. 3. This provision as to tho 
making of models witliin three months was repealed by tho Statute La,w Hgvision 
Act, 1892 (oo & 56 Abet c. 19). As to transfci of pow'Cis to Board of Tiadc, see 
note (7)» p- 0 - 11 , anir 

(e) Standards of Weights, Measures, and Coinage Act, 1866 (‘20 & 30 Vict. 

0 . 82), whi(h was repealed and, so far as necessary, re-eirictod by the AVeights 
and Measures Act, 1S78 (41 & 42 ATct. c, 49), s. 33. By s. 66 (tbid.) it was 
provided that nothing thei’ein shall affect the validit}'^ of the models of gas- 
holders verified and deposited in the Standards JJepai’tment of the Board of Trade 
in pursuance of tlie Sale of Gas Act, 1859(22 & 23 Yict. c. 66), as amended, and 
the provisions of the AVeights and Measures Act, 1878 (41 & 42 Abet. e. 49), with 
respect to Board of Trade standards shall apply to such models, and the pro- 
visions of that Act with respect to defining the amount of eiTor to be tolerated 
in local standaids when verified or ro-vontied shall apply to defining the 
amount of error to bo loleiatod in such copios of the said models of gasholders 
as are provided by justices or councils in pursuance of the said Acts. 

(/) Sale of Gas Act, 1859 (22 & 23 ATct. c. 60). 

(g) See p. 344, ante. 

(A) Sale of Gas Act, 1859 (22 & 23 Vict. c. 66), s. 4. 

They were required formerly to be stamped at the Exchequer; now 
at the Board of Trade. The time for first requiring the models was extended 
by tho Salt? of Gas Act, 1860 (23 & 24 Yict. o. 146), s. 1, but tho time has long 
expired. 
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iticters as they deem requisite, shall be provided for the use of the 
Fiiinf), and must fix the places at which such copies and stamps shall 
be dcq)osited (;/). They must also appoint a sufficient number of 
inspectors of meters for the safe custodj^ of such copies and for the 
discluirge of tlie other duties mentioned in tlio Act, and allot to 
each insjiector a separate district; and from time to time, wlitm 
necessary, the 3 ’’ must subdivide and ro-allot sucli districts, and all 
tlio districts are to lie distin^uisbed by the numlior or mark 
applied thereto on sucli stamps (j). T’lie authorities must also 
direct what reasonable romuiicraiiou is to bo paid to lha insjioctors 
in respect of their duties under the Act, and tlioy may suspend 
or dismiss an.y inspectors so appointed, or appoint additional 
ins2'>ectors as occasion may ret|uiro(/). 

691. Tlie copies of the models directed to 1 )g stamped and 
verified by the lioard of Trade.mnst be compared with the models 
tliere dejiosiicd, and if correct must bo stamjied b}" tlie Hoard of 
'J’radc, and no stamp duty is payable thereon (/t). The expense 
of jirovulin^ and transmitting the copies of models of prsholders, 
wiili the prosier halancos. indices, and njqiaratus, and of the stamp 
to be used l),v llio ins])»jctnrri and the i einiineration to ilic inspectors, 
is paid in counties out of the county timd, and in Iwouglis out of 
any funds applicable to lighting purposes, and if the, re are no such 
funds, then out of the borough fund (/), in lh(‘ (bounty of Jjondon 
out of the rates ievialde by the Jj(mdon Counly (Council within their 
jurisdiction, exclusive of the (hty of London (/a), and in the City 
out of the general rate (//)• The venilcation and reverificatiou 
of tlieso standards used l\y local authorities in tesling meters are 
regulated liy the jirovisioiis in the Weights and ^Measures Acts, 
1878 — loot (e), including those as to the amount of error to bo 
tolcialed in sucli c<q)i(\s (}>), 

692. No })crson can be an inspector of meters who is a maker, 
rqiaircr, or seller ci meters or g.is, or emjiloyed in the making, 
roiiairing, or sellii'g of niehu's or gas {q), Kvery insjiectur on 
Ins ajqiointment must forthwitli enter into a liond of recogni- 
sance to tlie King, to lie sued for in any court of record, in 

(y) Sale of GiiH Act, l.s.V,! (C2 A ‘J.'i Yiol. c. 00), s. ‘i 

{k) I bid., 8, 6. Fees it jr htaiii ping mid \ erifynig one tiiiio payublo, 

but tlio provision was roptalod by the Staiiflards of Weights, Atoiisuvo"? and 
Manage Act, ISiJG (29 A ;.() Vat. c 82), s. M. 

{l\ Sale of Gas Act, 1809 (22 iS: 23 \'ict c. GO), p. 7 ; Local Goveniniont Act, 
1888 [b\ & 52 Viet, c 41), p. 3. 

(971) Motrup(»ljs etas Act, JSOl (21 & 25 Yict c. 79), s 1 , Local Government 
Aft, 1.S8.S (51 & 52 Yict. c. 41), s. 40 (8). A.s to the jurisdiction of the London 
Countv Council, Poe title Afi/rRoroLis. As to lates in geuoial, poo titlo Eaies 
AM) Hating. 

(a 1 Sale of Gas Act, 1859 (22 23 Yiet. c. 00), s. 7 ; City of London Sowers 

Act, IS 07 (()0 & 01 Yiet. c. cxxxiii.) ; City of London (Union of lushes) Act, 
1907 (7 Ldw. 7, e. rxl ). 

( 0 ) Weights and MeasurcR Act, 1889 (52 & 53 Yict. c. 21), p. 15. As to such 
verification, soo luoit j.mticuUily tlio Weights and Measures Act, 1878 (41 & 42 
Yict, 0, 49), 8.41, which enactment is also dealt with in title Weights and 

MeA.S17RES. 

( p ) Weights and Meapuros Act, 1878 (41 & 42 Yict. c. 49), s. 66. . 

(q) Sale of Gas Act, 1859 (22 & 23 Yict, c. 66), s. 8. As to foes, see p. 349, poet 
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such sum, and either with or without a surety or sureties, as Sect. 5. 
the authority or persons appointing shall fix, for the duo and Measures 
punctual performance of the duties of his ollice, and for the due used In 
and punctual payment at such time or times as he may be directed Sale of Gas. 
by the local authority or person api)ointing him of all fees received 
by him under the authority of the Sale of Gas Act, 1859, and 
amending Acts, and for the safety of the cojnes and models 
committed to his charge, and for their duo restoration and 
surrender to such person or persons as may be appointed to 
receive them by the local authority or other jierson on his 
removal from office (r). 

8ub-Sf.ct. 2. — Tesfutg and Stamping Mders. 

693. All m(3tors iis'id for buying or rolling gag, or for the Motoratol)© 
colk'i Viug of any rates or dutiei^, or for making any (diargi'S stamiied. 
on the ])assage, tumsmisMon, or conveyance of gas, must be 
examined and lestinl, and, if found coirect, stamped, and every 
person who knowingly uses miy mdc'r which lias not been 
so stamped is iiablo on conviction to forfeit a sum not exceeding 
.i'T), and any contract, bargain, or sale 1)V any such unsfcamptwl meter 
is xoid. Any unstaiujied meter so used, on being discovered by 
any inspoedor, must lie seized, and, on the conviction of tlie person 
know’ingly using or possessing the sam(‘, must be forfeited and 
destroy eii (.s*). 

No meter for the puri)ose of ascertaining the quantity of gas Fixing 
sold may bo fixed for use unless the same sliali have its mofisur- uTistanqiod 
iiig capacity at one revolution or comiilcle action of the meter, 
and also the quiiiitiiy ])Gr hour it is intended to measure in culiic 
feet or multiples, or decimal parts of a culuc foot, denomiiuiti‘d 
or nuirked on the outside tlioroof in legible letters or ligures. It 
niu^t also lie stamped by an inspector of metcis, and every 
person x\h() hxes for use any such meter before it has boon so 
stamped is liable to a jicjially of for every such unstamped 
meter, and all meters reipiircd to be tested and stamped are 
re(piired to bo delivered to tlu^ inspector at the ])laco ulieiFe his 
testing gasholder and apparatus are kept(/). 

Any inspector authorised in writing umler the hand of any justice Power of 
of the peace a,t tho request and exiiense of any buyer or seller of 
gas, who shall have given twont\ -four hours’ notice («) in ^^^iting 
to the otlier parly to the contract, nmy, at all reasonable times, 


(?•) S.ilft of Oils Act, iSOi) (22 & 2S Viet c. GO}, b. 8. 

(i) Jhi(L, B. 17. A period uf tun years from tho pas'.ing of tho Act was 
allowed for tlic stumping of mutois then in use. 

(^) Ibid.f 0. 18. A Bliort i)uriod was limited for this proyiHiun to come into 
opoMition, and purchasers and Bcllurs of gna wore empowoied to have the no is 
in use tested and stamped or tn Huhstitutu stamped moteis for them {thtd.. >‘nJ 
J^alo of Gas Act, 18G() (2G & 21 Yiet. c. 14G), e. 1). Coiisumers of n tv 
purchase and use for tho m^asurumont of gap supplied to thorn any meter duly 
stamped, provided that tho gas to ho consumed per hour does not exc ced the 
quantity per hour the meter is intended to measure, as marked on the outside 
thereof (Sale of Gas Act, 18o9 (22 dt 23 Vict, c. G6), s. IG). 

(a) If the head oflice of the ]iorvm or company to whom such m»tico is tq bo 
given ie more than hvonty miles distant from the meter refeiTod tom tho notice, 
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enter any house or shop, store, warehouse, still, yard, or place 
whatsoever within his jurisdiction where any meter, whether 
stamped or unstamped, shall be fixed or used, and may examine 
and test the same, and, if necessary for such purpose, may 
remove the meter, doing as little damage thereby as may be. 
If upon such examination and testing it appears that the meter 
is incorrect or fraudulent, it must not be refixed or used 
again unless and until altered and repaired, so as to measure and 
register correctly, and stamped. The fees on such removal, 
examination, and testing of a meter, whetlier stamped and 
replaced or not, are to be double the usual fees for testing and 
stamping, and are to be payable by the buyer or seller of gas as 
the justice of the peace shall determine, and shall bo recoverahlo 
accordingly (a). 

694. The authority or persons appointing the insjie-ctors are 
required to deleruiine and appoint the da} s, hours, and places at 
which each inH])ector shall attend, \Yiih the copies of models and 
stamps in his custody, at each of the several towns and districts 
within their resiiectivo jurisdictions, as they shall deem expedient. 
Every inspector so attending must examine, test, and, if found 
correct, stamp all meters which are required to be so (ixaniined, 
tested, and stamped, and ho must didaco or destroy tlie stamp on 
any meter tested and found incorrect, lie must also k(‘op a 
book wlierein he must enter minutes of all such examinations 
and testings, with the iimnheis of identity and caj)acit.y marked by 
the manufacturer on such meters, and gi\e, if required, a certificate 
under his liand of every such stamping and defacing. IJe must 
also once in every quarter of a year account to the treasurer of tlio 
county, riding, division, city, or borough, or to such other person 
as shall be duly authorised by those who may have ap])ointod 
him, for all fees received, by liim under the Act, and ]my 
the amount thereof to such treasurer, wdio must account for the 
same (h). A meter once stumped is a legal meter throughout the 
United Kingdom, and is not liable to be restamped unless found 
to be jncoriect (c). 

695. The rules to be observed by the inspector in testing meters 
are as follow’s : — The meter must be tested for soundness or 
leakage only, and not for percentage of error, when fixed on a 
horizontal base and with gas under a pressure equal to a column of 
water three inches high, with a light or lights consuming not more 
than one twentieth part of its measuring capacity per hour marked 
thereon, nor less than one half of a cubic foot per hour for all 


then a three days' notice m writing is leqiiired to be given instead of a twenty- 
four houis’ notice (Sale of Gas Act, (22 & 2,3 Viet. c. (iO), e. 20). 

(а) Sale of Gas Act, lSo9 (22 & 23 Viet. c. 66), s. 20. There is a proviso to 
that section that any person duly authorised by any company or persons selliiig 
gas by meter may Piipjdy water to any meter so as to keep the water at the 
correct level. As to or(!ers of justices generally, see title Magistrates. 

(б) Sale of Gas Act, 1859 (22 & 23 Viet. c. 66), s. 9. 

(c) Ibid., B. 10. 
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meters of a measuring capacity not exceeding 100 cubic feet per 
hour, and not more than one fortieth part of its said measuring 
capacity per hour for all meters of any greater measuring capacity 
per hour than 100 cubic feet ; and all meters found to 
work under such test shall be deemed sound meters, and any meter 
found not to work thereunder shall not be stamped. 

696. The meter to be tested for percentage of error must bo 
fixed on a horizontal base, and be tested at a press lii'o equal to 
a column of water five-tenths of an inch high, and passing the 
quantity of gas or atmospheric air per hour which shall be marked 
thereon as its measuring capacity per hour ; and the water used in 
this testing and the air of the room in which such testing is made 
must be as nearly as practicable of the same temperature as tlio 
gas or air passed through the meter {d). 

697. No meter may be stamped which is found by the in3]>cctor 
to register, or to bo capable of being made by any contrivance for that 
purpose, or by increase or by decrease of the water in such meter, 
or by any other means ])ractically prevented in good meters, to 
register, quantities varying from the true standard measure of 
gas more than 2 per cent, in favour of the seller or 3 per cent, in 
favour of the consumer. Every meter, whether stamped or 
unstamped, found by the inspector to register, or to be capable of 
being made to register, quantities varying beyond these limits, is to 
be deemed incorrect, and every meter found to measure and 
register quantities accurately, or not varying beyond these limits, 
and also found incapable by any such moans of being made to 
register quantities varying beyond these limits, is to be considered 
to bo correct and stamped in such manner and on siicli part of tlie 
meter as shall be specially directed by tlie authority appointing tlui 
inspector, or in default of direction^ as sliall in his opinion best 
prevent fraud {c). 

698. The fees for examination, comparison, and testing meters, 
with or without stamping, are iUL for each meter delivering a 
cubic foot of gas in four or more revolutions or complete repetitions 
of the action of the meter, and Is. for each meter delivering 
a cubic foot of gas by any less number of revolutions or complete 
actions, or by one revolution or complete action, and tor each motor 
delivering more than one cubic foot of gas by one revolution or com- 
plete action the further sum of Is. for every cubic foot of 
gas beyond the first delivei'ed at one revolution or complete 
action (/). 

{d) Sale of Gas Act, 1859 (22 & 23 Vict. c. 66), s. 13. 

(e) Hid., s. 12. There is a proviso to this section that every meter ha vino: a 
measuring capacity at one revolution or complete action of the meter of nut 
than five cubic feet, and having permanently maiked upon it in some L*on- 
epicuous place the words “ without float,” shall be stamped by tho insj^ectors 
if found correct in all other respects except that it is capable of being in rule bv 
abstraction of water to register incorrectly against the seller of gas : lint it .shall 
not bo law^il to use in the sale of gas any such meter, when so stnuiped by the 
inspector, except by written agreement between the buyer and sellei specifying 
that thiardesenption of meter shall be used. 

(/) Ihd., 8. 19. 
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699 . An inspector is liable on conviction to a penalty not 
exceeding M5 for each olleuce if he stamp any moter with- 
out duly testing and finding tho same to be correct, or if he refuse 
or for throe days after being so required neglect without lawful 
excuse to test any motor, or to stanip any moter found to be correct 
on being so tested, or if be bo guilty of any breach of duty imposed 
upon him (g). 

Every person is liable on conviction to penalties, not exceeding 
i;50 nor less than £10 for each offence, ^Ybo unlawfully makes, or 
forges or counterfeits, or causes or procures to be uni a^Yf ally made, 
or forged or counterfeited, or knowungly acts or assists in the 
unlawful making, or forging or counterfeiting, any stai ip or mark 
which may be us('d for tho stamjung or inarldng of any moter (//). 
If any person l\no\Yiugly sells, utters, or disposes of, lets, lends, 
or exposes to sale any motor with such foiged stamp or mark 
thereon, he is liable on convictidu to a penalty not exceeding dClO 
nor le^s tlian lO'f. for each olfeiico ; and all Jiieiors with such forged 
or coiiTilerfeited stamj^s must be forbiited and dostroyed (//). 

700 . Any ])erson who know'ingly repairs or alters, or kiiov.'ingly 
causes to be repaired or alit'rt-d, or knowiiigdy tampers waili or does 
any other act in relation to any stamped meter, so as to cause such 
meter to registca* unjustly or fraudulently, or w^ho i)revonts or 
refuses to allow' lawful access to any meder in bis possession or 
control, or the supply of waiter thereto, so as to keel) water at tho 
correct loved, or obstructs or binders any authorised oxamiiiation or 
testing, is liable on conviction to a ])enalty not exceeding i)5, and 
to ])av the foes for removing and testing and tlie expense of pur- 
(liasing and fixing a new' meter. Tho payment of any sue-h penalty 
doc'S not exempt the person paying from liability to iudieLmeut or 
oLber proceeding at law' to wdiich Ikj would otlierw'ise be liable, nor 
de])ri\o any person of the ripht to recover damages against the 
offender fur any lo.ss or injury sustained by such act or default (i). 

701 . All fees and i^enalties received and recovered are to be 
ajiplieiJ in aid of tho fund out of which the expenses are to be 
defrayed {h). 

702 . In case of any dispute liotw’een the ])uyf!r and seller of gas 
by meter, or lictw'ocu any owner of a meter and any inspector of 
meters I'ospeeting the correctness of any imder, tlie inspector must, 
if required by any such person dissatisfied wdth his decision, give 
that per.M.)ii in writing his reasons forsucli decision, and such party 
may require the meter to be examined and re-tested by tw'O 
inspeclors of adjoining or rieighbouung districts to be named by 
any justice of the peace having jurisdiction in the district wdiero 
the meter shall have been tested. The unanimous decision of 


(g) Sale of Gas A'-t, IS./J (22 & 2'.i Viet. c. (>G), s. 11. 
r/0 IhnJ., B. ] 1. 

(!) Ihid.t 8. lo As to. supplying water io meters, roc //>/,/., r. 20, and note fu)* 
p. Si8, ante. *• 

[fc] I lid , s. 25. As to Ijijvv the expenses are dcfniyeil, roc p. o ffi, antt'. 
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any such last-mentioned inspectors is fiiRd as to the correctness or 
incorrectness of tlio meter except in case of api^eol to general or 
quarter session^, but if the t\vo inspectors do not agree, the decision 
of the inspector of tlie distri(*.t to which such moh'r belongs is to be 
considered final except in case of such appeal. Tlio expenses of 
these proceedings are to ])0 dotormined by tlie justice, who is also 
to determine by and to whom they are to k) paid, and llieyma^" be 
recovered in any court of competent jiirisdiclion r/i. 

703. All persons who may think themselves aggrieved by any act 
or decision of any iiispecioror inspectors of metcTs, or by any ol der, 
judgment, or determinatum of any juslico of the peace relaling to 
any matter or thing mentioned or contained in the Sale of (las 
Act, lyrJI), may a})poal to the then noxtjmieticable gmeral or quarter 
sessions, and that court may, if it sees cause, n verse or tiller such 
decision and mitigate any penalty* or forfeiture (/a)- 

Sect. 0. — 7’c.s7n/// the Quahtu and I*reti.sure of (his. 

704. In order that ilui gas supplied may bo maintained a, I the 
standard of quality and jiiiiily jiresciibed by the special Actia ), 
the iind(U'talv(’is must provuli^ at the place ])niscrib(‘d in the h])eci:il 
Act, and within ih'‘ time in siudi Act prescrilied, a testing place whUi 
apparatus tlioreiii, for tluj purptise.s of testing (i) the illuminating 
powxr of tho gas supplied, and ci) the -jiresenco of sulphiiniled 
hydrogon in llie gas su])plird, oi such of llu'Se purposes as ma\ bo 
proscribed by the spocuil Act (o). The a])paratus must eitlier ho in 
accords, nc(. witli the rei;ulations jeescrihed by statute (p) or a(‘^'ord»ng 


(/) Siiln of (jas A(‘t, IR.V,) (l!2 2I> (• 2l. 1o j ion of 

jiistifos gi'iioially, t?oe titlo \oisru \Trs 

(r/i) Salo of (-TMS A<‘1,, IS, ‘<0(22 A 2,‘> Ul), s. 22 Tlio jKirtH of this 

Boction ri'liiting to jn on wimo n'|M‘:ilfd ftc- i I'giods Mii^l:ind liy 

tho Siomiuiry Jmisiliction Act, ISSl (‘J7 A 4S \ n ( c. IS). As to iipecjils to 
(jiiaiier sus-iiouH geiUTally, stic’ litlu JdAersTliA'ihs 
{u^ As to Ihc'.'^c slunil.iid-^, m.‘C Sai, aidv. 

((») (iaswoiks ( 'I.ei'^os Ac‘t, 1S71 (.Ji A on Ynt c -H'l, s. 2.S Tim fo.sting 
])l:ic‘e IS usually rc'juii’cd fn li(' dll the l.nids of Ihf' undcrf.iLcis us dobciiked m 
llio schoduk^, audio lid])iM\idcd ln'fum oi v.illiin tliivc uumllis of Uio coiiiuioirM- 
iiiOTit of !'Ui']’lN of ails lAhid*'! Cliis Ihll, lUlO, cliiuso 21). lu tho inotropohs Iheio 
arc spci iul piDvi^ious icLiUng to llio testing of gas ; boo pp. l)S7 (t 

(p) (uiMvoiliB (Tinses Act" 1S71 (31 A ob Viet. c. 41), Si lied. A, Tait I. Tlio 
logiilafiouH QTO as follows : — The apjiaratus toi testing tho iUminnMniL> powoi of 
tho gas shall consist of tho inipiovod form of Hunsoii’s photoinotor, known aa 
Lcthchy’s open (30-iiich iihotoimdor, or Evans* inclosed 100-inch photoiiii t« r, 
togoihor wnth a proper meter, ininiite clock, govi'riior, iircsauie-gaiigo, and 
hahinco. The hmner to ho used for testing tho gas shall he buch as shall bo pro- 
scribed in tho bpHcial Act. Tho candles used for testing tho gas shall bo sperm 
candles of bix to the pound, and two candles shall bo used together. Tho apparatus 
for testing the presence in tho gas of sulphuretted hydrogen shall consist of a 
glass vessol containing a strip of bibulous paper moistened with a solution of 
acetate of lead containing GO giains of crystallised acetate of lead dissolved in 
one fluid ounce of water. In tlie Model Qas Bill tho burner proscribed is that 
known as the Metropolitan Argand No. 2, the photometer is the bar photo- 
meter or tho table photometer, the standard light thait supplied by llarcourt’a 
10-candle pentane lamp, and }) 0 wcr is reserved to the Board of 'i'lade on the 
applieatnm of certain persons to appiuvo the use of any olhor burner, 
pliotomotor, or stanrlard light which may appear to the Board to be equally or 
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Sect. 6. to such rules as may from time to time be substituted in lieu thereof 
Teflting the by any special Act. It must be so situated and arranged as to be 
Quality and used for the purpose of testing the illuminating power and purity 
Pressure of q| supj)lied by the undertakers, and they are required at all 

times thereafter to keep and maintain such testing place and 
apparatus in good repair and wwking order (r/). 


Appointment 705. A gas examiner to tost the gas at the testing jdace may be 
examiner. appointed from time to time after the passing of the special Act, 
or may be appointed and kept appointed by the local authority of 
any district within the limits of the special Act, where the gas is 
not suj^pliod by the local authority (r). Where no such gas 
examiner is a2i]K)jnted, or where the testing of the gas is imperfectly 
attended to by the local authority, tw^o justices, on the a])plication 
of not less than live consumers of the gas of the undertakers, may 
by order in writing appoint a gas examiner (s). In either case he 
must be a competent and impartial person (t). 


Time of 7 06. Tlie examiner aj)poinied ))y the local authorily may, 

tcstmf;. i-jjQ testing place provided, test the illuminating pow(r and 

purity of the gas supplied liy ilie undortiilvers on any or ev^ery 
day between the hours of 5 p.ni. and 10 p.m. from the 
1st October to the 31st March, both inclusive, and on any and 
every day between the hours of 8 p.m. and 11 p.m. fioni the 
1st April to the 30ih September, both inclusive (/O* 1'he examiner 
appointed by justices may at any time within those hours, on pro- 
ducing tho order ap])ointing him, enter the premises of the under- 
takers and tliore tost the illuminating po\ver and purity of the gas 
supplied by them (a). 

Access to 707. The und(U‘takers are required to give to the gas examiner 

Vesting place, assistants, and to every local authority witliiii the limits 

of the special Act and their agents, access to the testing place, and 
to afford all facilities for the proper execution of the Act. b'or 
every defauU in so doing they become liable to a penalty not 


inuro suitable for the testin/i: (see clauso 20 in Model G.as Bill, 1910). AVhoio 
the special Act pi escribes a g^nioral form of burner, tho company are entitled 
lo have the gas tested by tho most iinpioved fonn of burner that complies with 
the description in the Act [Breniford Uas Co. v. Chiswick Urhan District Council 
(190S). 72 J. P. 37s), 

{q\ 8oo noto (;;), p. 351, ante. 

(r) Gasworks ClauseB Act, US 71 (34 & 35 Viet, c 41U s. 29. 

(s) [hid., 8 . 30. As to the costs of the examiner nnd of the proceedings, see 
ihid., B. 37, and p. 354, post. As to orders of justices generally, see title 
Magistrates. 

U) Gasworks Cbmses Act, 1871 (34 &36 Viet. c. 41), ss. 29, 30. 

( 14 ) 1 hid.y s. 29. In a case whei;o the examiner was authorised by the special 
Act to test tho gas “ daily,” it was held that he was entitled to test it on 
Sundays, although such had not been the practice for years (London County 
Council V. bouth Metropolitan Gas Co., [1904] I Ch. 76, 0. A., in which case it 
was also held that the local authority had under the special Act sufficient 
interest to bring an action to resti'ain the undertakers from interfering with 
thoir examiners without making the Attorney-General a party* to the 
I'locoodmgs). As to tho meaning of such terms as ** daily,” see title TIME, 

(g; Gasworks Clauses Act, 1871 (34 & 35 Viet. c. 41), ss. 29, 30, 



Part III. — The Supply of Gas, 

oxcooding £5 to the local authority or to the persons making thn 
application (b). 

708. Tlie tests are to be taken in accordance with certain 
prescribed rules (c), and the undertakers may, if tboy tliink fit, on 
each occasion of the testing of the gas by the examiner, bo repre- 
sented by some ofiiuer, but such officer must not interfere with the 
testing (d), 

709. The examiner is required, on the day immediately follow- 
ing that on which the testing of the illuminating power or purity 
of the gas has been conducted, to make and deliver a report of the 
results of his testing to the local authority or justices by whom he 
was appointed and to the undertakers, and such report shall be 
receivalde in evidence (c). 

710. There are no provisions *in the Gasworks Clauses Acts 
prcscriliing the pressure at which the gas is to be supplied, but 
such provision is commonly found in special Acts, the pressure being 
described as that which will balance a column of water of a certain 
heiglit at the main, or as near as may bo to the junction therewith 
of the service ]dpe supplying the consumer. There is also a provi- 
sion authorising any gas examiner at the testing place or at any 
public lamp, as and when he thinks fit, to test the pressure at which 
the gas is supplied, and the undertakers are required to olTcr him 
reasonable facilities for so doing (/). 


(h) (Tii'«<work8 Clauses Act, 1871 (3-1 & 3.7 Viet. c. ‘11}, s 31. As to recovery 
of ]iC‘nMl1ios, SCO pp 373 soy , jnisf. 

((} (l.oAvorks CL.u-cs Act, 1871 (-M & 3.7 Virt e. 41), Schod A, Vnrt 11. The 
rules as to tlio moth' of tf'sting g.in for ilhuuin.»tiiig power aro as follows : — TLo 
gas in tliG ])liot(»incl'er is to bo lighted at least iiitooii minulort btd'oK^ Iho testings 
begin, and it is to bo k«*])t ountuiuously burning from tbo beginning to the end 
of lh(‘ tods. Each le.-tiiig is to include ton c^.jser\ation3 of the photometer made 
at inlei v ils of a iniuuto. The consumption of tlio gas is to bo carefully adjusted 
to live cubic fed ].ei liour. TLo candles are to bo lighted at least ten minutes 
before b('ginning caoh testing, so as to arrive at thoir normal rate of linrniiii;, 
wliieli IS shown \’ihen Iho wick is slightly bout and the tip glowing. Tho 
slaii'hnd rate of consiimiitioii for tho candles shall bo 120 grains each j)«r hour. 
Pol ore and after making each sot of ton observations of the ])hotnmetor, tho 
gas examiner is rc'quiied to weigh tho candles, and if tho comhuslion shall have 
boon more or less per candle Sian 120 giains per hour, ho must make and 
record the calculations refpiisilo to ncnilraliso llie effects of this difference. The 
average of eacli sot of ton observations is to bo taken as lopiescutiug tho 
illuminating i)OWGr of that testing. 

The rule as to testing gas for eulphurotted hydrogen is as folhjws : — Tho gas 
shall bo pasBC^l tliroiigh the glass vessel containing a stiip of bibulous pap(T 
moistened with the S()lutioii of acetate of lead for a period of three minutes or 
such longer period as may be prescribed ,* and if any discoloration of the test 
paper is found to have "taken place, this is to he held conclusive as to tho 
presence of siilphurottod hydrogen in the gas. 

In testing for illuminating power, corrections ought to be made for variations 
in temperature and barometrical pressure in order to get accurate results. 
Such corrections are not prescribed in the Gasworks Clauses Act, 1871 (34 & 3a 
Viet. 0. 41), hut provisions in respect thereof are to be found in the special Acta 
of the Metropolitan gas companies. 

(d) Gasworks Clauses Act, 1871 (34 & 35 Viet. c. 41), s. 31. 

(6) 8. 33. 

(/) Model Gas Bill, 1910, clause 26. The height of the column of watet 
therein mentioned is ^ of 1 inch. 

H.L.— XV. 
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711. If it shall be proved to the satisfaction of any two justices not 
being shareholders in the undertaking {g), after hearing the parties, 
that on any day the gas supplied by the undertakers is under less 
pressure, of less illummatiiig power, or of less purity than it ought to 
be, the undertakers shall in every such case forfeit and pay to the 
local authority or other persons making application for testing the 
gas such sum, not exceeding £20, as the justices shall determine (/i). 
Where the examiner is appointed by the justices, the costs of and 
attending such experiment, including the remunoralion to be paid 
to the persons making the same, and the costs of the proceedings 
before the justices, are to be ascertained by the justices, and in the 
event of a pcnaJty being im^iosed on the undertakers, these costs, 
together with the penalty, are to be paid by the under takers, but if 
no penalty is imposed the costs are in the discretion of the 
justices (/). It is also provided that whenever the undertakers 
neglect or refuse to give a supply of gas to any owner or occupii^r 
of iircmises under such pressure as is prescribed they shall be liable 
to a claiiy penalty not exceeding 405. during the continuance of 
such default (/c). 

712. Special Acts commonly contain a clause which provides 
that the undertakers shall not incur these penalties when the 
insufficiency of pressure, defect of illuminating power, or excess 
of impurity in the gas supplied, is proved to have been ])roduced 
by any circumstance beyond the control of the undertakers, hut 
insufficiency of funds is not to be clceinoJ such a circumstance (/). 


Part IV. — Protection of the Property 

of Undertakers. 

Skct. 1. — Waste of Gas and Injury to Pijics. 

713: There are certain statutory provisions affording spcenal 
protection to the property of undertakers in addition to that con- 
ferred by the geiioral law (/«)• These provisions do not oust tlie 
remedies which the uudortakers would, apart from thorn, have had 
at common law (?i). 

(^) A justice IS not disqualified from acting by reason of his being liable to 
pay gas rent or other charge under tlio Act‘ (Gasworks Clauses Act, 1871 
{^4. & 35 Viet. c. 41), 8. 46). 

tA) I hid., 8. 36. 

(i) Tlid.,B. 37. As to costs and procedure to recover penalties, seo Hid., 
BS. 42—46, and pp. 373 ct scq., post. 

(k) Gasworks Olauwes Act, 1871 (34 & 35 Viet. c. 41), s. 36 ; and see, as to the 
effect of this, p. 333, ante, 

(l) See Model Gas Ihll, 1910, clause 27. 

(m) Thus gas is the subject of larcenj^ at common law, and a person may 
ue indicted for fraudulently appropriating it before it has passed through the 
meter {R. v. White (1853). 22 L. J. (m. o.) 123, 0. 0. E. ; R. v. Firth (1869), 
L. 11. 1 0. 0. E. 1 72) ; boo title Criminal Law and Procedure, Yol. IX., p. 643. 
_ (n) Thus, the common law remedy of recovering damages fur injury to property 
TB lit t ousted by reason of a summary remedy being provided by the special Act 
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714. Every person who does any of the following acts commits 
an offence (o) — namel3’, (1) who laj^s or causes to bo laid any pipe 
to communicate with any pipe belonging to the undertakers without 
their consent, and it is no defence to prove that this was done 
without fraud, waste, or misuse of the gas(_p); (2)wlio fraudulently 
injures any meter for the supply of gas (7); (C) who, in case the 
amount of gas supplied by the undertakers is not ascertained by 
meter, uses any burner other than such as has been provided or 
approved by the undertakers, or of larger dimensions than tho 
person has contracted to pay for, or keeps the lights burning for a 
longer time than he has contracted to pay for; (4) who otherwise 
improperly uses or burns such gas, or (5) wdio supplies any other 
person W’ith any j^rt of the gas supplied to liim l>y tho undertakers. 
The ]''onalty is that tlio person convicted shall forfeit to the under- 
takers the sum of £5 for each offence, and also the sum of 4.0s, 
for ever}^ day such pipe shall so remain, or such works or burner 
shall be so used, or such excess be so committed or continued, or 
such supply furnished, and the undertakers may take off the gas 
from the house and premises of tho person so offending, notwith- 
standing any contract which may havo been previously entered 
into (r). 

715. Every person who wilfully romovos, destro^^s, or damages 
any pipe, pillar, post, plug, lamp, or other Avork of the undertakers 
for supplying gas, or who wilfully extinguishes any of the public 
lamps or lights, or w’astes or improperly uses any of the gas 
supplied by the undertiikers, is liable for each such offence to 
forfeit to the undertakers any sum not exceeding £5 in addition 
to the amount of damage done (s). 

716. Every person who carelessly or accidentally breaks, thro^YS 
down, or damages any pipe, pillar, or lamp belonging to tho under- 
takers, or under their control, is required to j^ay such sum of money 
by way of satisfaction to tho undertakers for the damage done, not 
exceeding £5, as a court of sunmiaiy jurisdiction shall think 


[Crystal Palace Cos Co, y, Lins (fc Co. (1900), 82 L. T. 200). As to lociweT- 
111 K tho prico of jL>:as allogod I 0 ho fruudulontly iakoii, see Birmhiffham utid 
Hiaffordshtre Gas Co. v. Jlatrhff (1871), L. H. 0 15xoh. 22'1. As to the liability 
of owners of stoain rollers for injury to gas pipes laid in roads, see Gas Light 
and CVrc Co. v. Bt. Mary Ahhdfsy Kensimfton^ Vestry (1885), 15 Q. B. D, 1, 0. A. ; 
Priscoll V. Poplar Board of Works (1897), 14 T. L. H. 99. An injunction niav 
ho obtained to restrain the using of steam rollers m such a way as to injure 
gas pipes (Alhaiue and Dublin Consumers Gas Co. v. Dublin County Council^ 
[1901] ILK. 492, C. A.). ^ 

(o) Gasworks Clauses Act, 1847 (10 & 11 Yict. o. 15), s. 18. This section and 
ss. 19 and 20 camo mulor ilio heading “ with rospoct to waste or misuse of the 
gas, or injury to the pipes or other works.” These clauses should bo read 
with the Gasworks Clauses Act, 1871 (34 & 35 Yict. c. 41), s. 38 (see p. 350, 
pos<), when both are incorporated in the special Act. 

(jP) Morrison JVood (f: Co. v. Ham Gas Co. (1885), 62 L. T. 817. 

(o) Por other offences as regards meters, see Sale of Gas Act, 1859 
(22 &23 Yict. c. 66), ss. 14, 15, and pp. 347—350, ante. As to the recovery of 
penalties, see pp. 373 et seq.^ post, 

(r) Gasworks Clauses Act, 1847 (10 & 11 Yict. c. 16), s. 18. 

(fi) Ibid., B. 19. 
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reasonable (<)• A.n employer is not liable under this provision for 
the acts of his servant (a); but if the servant has by reason of 
negligence caused the injury, damages for the injury caused may 
be recovered at common law from liis employer (b). 

717. An offence is committed by every person who wilfully, 
fraudulently, or by culpable negligence injures, or suffers to be 
injured, any pipes, meter, or fittings belonging to the undertakers, 
or who alters the index to any meter or prov(3nts any meter from 
duly registering the quantity of gas supplied, or fraudulently 
abstracts, consumes, or uses gas of the undertakers. Such person 
is liable for every such offence to forfeit and ]»ay to the undertakers 
a sura not exceeding £ 5 , and the undertakers may, in addition 
thereto, recover the amount of any damage sustained by them. 
This liability is without prejudice, to any other right or remedy for 
the protection of the undertakers or the punishment of ilu» offender. 
]^hirtlier, wbeie any person has wilfully or fraudulently injured, or 
suffered lo be injured, any pij^os, n)eiers, or littings belonging to 
the underlakers, or has altered the index to any moter, nr ])revented 
any meter from duly registering the quantity of gas supplied, tlie 
undertakers may also, until the mailer coinidained ot has been 
remedied, but no longer, discontinue the BU])ply of gas to the })ers()n 
so offending, notwithstanding any contract previously existing. 
The existence of artificial means for causing such alteration or 
prevention, or for abstracting, consuming, or using gas of under- 
takers when such meter is under the Custody or control ot tlie 
consumer, is /am evidence that such alhjration, prevention, 
abrttraclioii, or consumption, ns the ease may be, has been fraudu- 
hmtly, k]K»wingly, and wilfully caus(‘d by the consumer using such 
meter (<;). 

718. In modern Acts it hasbeem provided that every consumer of 
gas supplied by tlie undertakers who uses a gas engine must, if 
inquired to do so by the undoriakers, use an anli-lluctuater, and at 
all times, at liis own expense, keep such anti-fluctuater in proper 
order, and if any consumer makes default in complying with this 
provision, the undertakers are to have access to and be at liberty to 
take off, remove, inspect, and replace any sucli ant.i-lliictaater at all 
reasonable times, which taking ofT, removal, testing, inspecting, and 

(#) Gasworks CJaiises Act, 1847 (10 & 1 1 Yict. c. lo), s. CO. Tho tciin “ care- 
sly ” 38 meant to imply a dogioo of want of car(» less than would 1)0 iiecossary 
to found an action for uegligerice (. 16 /^ 0 /# v. Ecc/ca (Jorporatwn (1900), 71 J. R 
55, approving Burgess v. Morris (1897), 01 J. P. 553), doeiJod under an almost 
idenheal provision in the Metropolis Managoment Act, 1855 (18 & 19 Viet. c. 120), 
8. 207, relating to public lumps, in which case it was held that the owners of tho 
lamps could rooovor altliough there had boon no evidence of negligence or 
want of care, There aie like provisions as legards public lamps in tho Lighting 
and Watching Act, 1833 (3 & 4 Will. 4, c. 90), bs. 55, 60. 

(a) Harding v. Barker (1888), 53 J. P. 308, also decided under the Metropolis 
Management Act, 1855 (18 & fo Viet. c. 120), s. 207 ; and see next note. 

(5) Crystal Palace Cat, Co, v. Tdrk <fc Co. ^900), 82 L. T. 200. 

[c) Gasworks Glauses Act, 1871 (34 & 35 Viet. c. 41), s. 38. In cases where 
that Act and the Giis\vorks Clauses Act, 1847 (10 & 11 Viet. c. 15), ss! 18—20, 
are br^th incorporated in tho epecial Act, these sections must be construed 
togethor. 
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replacing is to be done at the expense of the undertakers if the anti- Sect. i. 
fluctuater be found in proper order, but otherwise at the expense of the Waste of 
consumer. Gas and 

Sect. 2. — Breaches 01 Contract of Service. Injury to 

719. In order to ])revent the inhabitants of a town or district 


from being deprived of their supply of gas, certain breaches of Maliciousj 
contract are made criminal offences (d). An offence is committed ^ontrac”^ 
when a person employed by a municipal authority (c), or by any ’ 
company or contractor upon whom is imposed by Act of rarliamerit 
the duty (/), or who have otherwise assumed the duty, of supplying 
any city, borougli, town, or place, or any part thereof, with 
wilfully and maliciously (//) breaks a contract of service with that 
authority or company or contractor, knowing, or having reasonal)!© 
cause to l)elieve, that the probable consequence of bis so doing, 
either alone or in combination wdtti others, will be to deprive the 
inhabitants of that city, borough, town, place, or part wholly, or to 
a great extent, of their supply of gas. Such 2 ‘orson may be con- 
victed by a court of summary jurisdiction or on indictment <//), 
and on conviction is liable eitlier to jiay a pcaialty not exceeding 
£20 or to be imprisoned for a term not ex(H‘eding three months, 
with or without hard labour (i). 

720. Every such municipal authority, company, or contractor Notice, 
is required to cause to be posted up, at the gasworks belonging to 
them, a printed copy of s. 4 of the Conspiracy and Proiection of 
Piojiorty Act, 1875 (y), in some consiDicuous place whore the same 
may be conyonieiitly lead by the persons employed, and as often 

{(1) Cniispiiacy and Protection of Proj^eity Act, 1875 (38 & 39 Viet. c. 8G) ; 

SCO title ('JIJMIXAL IjAW and PllOCEDUllE, Vol. IX., pp. 5(>1, 565. 

(t) MuniciiJiil autliority ” means the Ijondon County Council, the Coinniou 
Council of tho City of London, the town cotincil of any borough for the time 
being subject to tile Municipal Oorpoiations Act, 1882 (45 & 46 Vict. c. 50), 
any persons invested by any local Act of Parliament with powers of im[)roving, 
cleansing, lighting, or paving any town, and urban distnet councils (Conspiiiicy 
and Piotection of Pioiierty Act, 1875 (38 & 39 Vict. c. 86), s. l^i) ; and seo titlo 
J.OCAL GoVEllNMENT. 

(/) Any municipal authority or company or contractor who has obtained 
authoiity b^ or in pursuance of any goneial or local Act of Parliament to supply 
the streets of any city, borough, town, or place, or of any part thereof, with gas, 

IS to he deemed a municipal authority or company or contractor upon whom 
is imposed by Act of Parliament the duty of supjilying such city, borough, 
town, or place, or part thereof, with gas (Conspiracy and Protection of Property 
Act, 1875 (38 & 39 Vict. c. 86), s. 14). As to local authorities for other purposes, 
compare p. 313, ante. 

[g) “ Maliciously ” is to be constiued in tho same manner as it is required by 
the Malicious Damage Act, 1861 (24 & 25 Vict. c. 97), s. 58, to bo construed m 
reference to any offence committed under such last-mentioned Act (Conspiracy 
and Protection of Property Act, 1875 (38 & 39 Vict. c. 86), s. 15). 

(h) The accused, on appearing before a cou^ of summary jurisdiction, may 
claim to be prosecuted on indictment (Conspiracy and Protection of Property 
Act, 1875 (38 & 39 Vict. c. 86), s. 9). If convicted by a court of summary 
jurisdiction, he may also appeal to a court of general or quarter sessions {ibid., 

B. 12). As to these courts geuoially, see title Magistratbs. 

* (t) Conspiiacy and Protection of Property Act, 1875 (38 & 39 Vict. c. 86), 
s. 4. Breaches of contract of a like nature, likely to endanger human hfe, or 
cause serious bodily injury, or to expose valuable property to destruction or 
serious injury, are also made offences (ibid., s. 6). 

(y) 38 & 39 Vict, c. 86. 
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8 EOT. 9 . as such copy becomes defaced, obliterated, or destroyed, must 
Breaches of cause it to be renewed with all reasonable despatch. If any of 
Contract of these persons make default in complying with these provisions in 
Service, relation to such notice, they or he incur on summary conviction a 
^ penalty not exceeding £5 for everj^ dtiv during whicli such default 
continues, and every person who unlawfully injures, defaces, or 
covers uj) any notice so posted up is liable on summary conviction 
to a penalty not exceeding 40s. (k). 

Sect. 8 . — AltcralionH of Works by oilier Undrrtakers, 

Alterations by 721. In carrying out street improvements, and i.i the con- 
other under- struction of other works of a i)iiblic nature, it frequently becomes 
takers. necessary to alter the position of ^as mains and pipes and other 

like works. The power to do this is often conferred by Parliament 
both in general and in local Acts. It is conf( 3 rred upon urban 
authorities for the purposes of the Public Ilo.iltli Act, 1875 (7), upon 
metropolitan borough councils on lowering or raising or iTn[)roving 
streets (>/?), and upon the Postmaster-General in connection with 
telegraphs (w). It is inserted in special Acts autljorising raihvays (o), 
tramways ( 7 ;), and electrical nndortakings ( 7 ). In some cases the 
alteration of the pipes is required to ))e done by tlio gas under- 
takers (r), and in others it may be done by the undertakers of the other 
works on giving corlain notices (<<). AMien the power is conferred, 
provisions are also inserted protecting the gas undertakers from 
loss and expense occasioned by the alteration in the position of 
their pipes, mains, and works (/?). 


(]() Conspiracy and Proloclion of Property Act, IBTo (OS SO Yicl. Sfi), p. 4. 
(/) 33 & 30 Yict. c. 65, P. 153 ; Towns improvciiiout Act, 1847 (10 

& 11 Vict. c. 34), PS 61, 62 ; acc title HiciiwAys, STi?R7/rs, aa/i* I’lnnciKs 
(m) Metropolis Maiiugenient A(?t, 1855 (18 & 19 A’ict. v iLiO), a OS; Metro- 
politan Pavinp; Act, 1817 (Miclia<*l Angelo Tinlor's Act) (57 Ono. 1), c. xxix.), 
e. 62 ; and aco title JTroirwAYS, Stj.'Ekts, axd IliunnEs. 

(») Telegraph Act, 1S63 (26 27 Yict. c. 112\ ss. 6— S; Trlegraph A(‘t, 1868 

(31 & 32 A"ict. c. 110), a. 2, Telegraph Act, 1878 (41 iVr 4 2 Vict c. 7ey), s. 7 ; and 
eeo title TELEiniArna Axr> Teeeitioxes. 

(o) Hail ways Clauses Consolidation A<’t, 1815 (S & 9 Yi«‘t. c, 20), ss. 18—2:5; 
and aoe title E ail ways and Canals. 

(p) Tramways Act, 1870 (3:5 & 31 Yict c 7S>, ss 30, '52, ;5:5 , 7?-' /7/orr7 (fus 
Co, and Jlford Crhan Ihs{:ict ^ovnal (1003), S8 L. 2:5i5 , and see lidc‘ TRAM- 
WAYS AND LionT Railways. 

(7) Electro Lighting Act, 1882 (46 & 46 Yint. c. 66), ss. 15, 17; Eleciric 
Lighting (Clauses) Act, 1890 (62 & 63 Yict. c. 10), Schedule, chmsos 17, 18. 
In the latter clause provision is also made for the protection of gas pipes from 
ele^'tric lines; see title Electeto LiaiiTiNn and 1'owee, Yol. XII. , p. 08I. 

(r) Public Health Act, 1875 (.‘58 & 39 Vict. c. 55), s. 153. 

(fl) See statutory provisions cited in notes (0), ( p), and {(j), eupta. Persona who 
damage gas pipes in constructing new works may be liablo if an explosion 
results {Ilardahr v. Idle Distmct Council , [1806] 1 Q. 15. 335, 0. A.). As to 
extra expense in laying new service pipes and repairing mains in consequence 
of a tramway, see Re lirhtnJ f/as Co and Jlrufnl Tramwaya and Carriage Co*, Lid,, 
[l9l0] I K. B. il4, A. J f * 
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Part V. — Nuisances from Gas. 

Sect. 1 . — In General. 

722 . "When Parliament authorises an uiiclortalcin" to be carried 
on in a jjarticular manner and in a ijarticular ])laco, the uiidorLakers 
may, in the abs(3nce of special provision, be empowered to cause a 
nuisance in so domg, provided they are not guilty of neidif^enco 
In tlio case of gas undertakings, however, the AcLs usually incor- 
porated contain express ju’ovibion to tlie contrary (r/). 'Tu tlie 
Gasworks Clauses Act, 1871 (/>), it is jnovided that nothing in tiiat 
or the special Act shall exonerate the undoi takers from any indict- 
ment, action, or other proceeding for nuisance in the event of any 
nuisance l)eiug caused by them {h). When that provision is incoi - 
porated it is no defence to proceedings to restrain the undoi takers 
from committing a nuisance to show that the gas cannot be supplied 
of the prescribed ])urity without causing a nuisance (c). Tliey are 
therefore liable in respect of nuisances caused hy them whether 
public (d) or private (c)) and whether caiist‘d by the consLruction of 
tlieir works (/) or in the making and su]»p]ying of gas (g). They 
are also liahlo for injuries caused l)y gas e\])losions owing to liie 
negligence of their servants (//). Absence of reasonable ins])oction 
of their mains and pipes in order to detect escapes of gas is evidence 
of negligence on their part (0. 


(^) Soo, for example, J.omhm ami Brighton Had. (\>. v. T/unnoi (ISSo), 11 
App. ‘h) , and compare M>‘f ropoUian Aaglum Didrut v. Ihll (1S81), 0 Ai> 2 >. 
Cas. 103 ; and sro title Nuisance 

(rt) As to incorporation, bee pp. 317 — 310, aide. The same provibion is contained 
in the flighting and Watching Act, 1833 (3 4 Will *1, c 0()) ; see p. 382, post 

{h) 34 & 33 Vict. c 41, 3. 0, The Gasworks (lausos Act, 1817 (U) & 11 Vict. 
c. 13), 8. iiO, is to the like elTect, except that^it is conrined to legal proceodiugs 
for n\asan('/C3 to which tho uiulortakois may ho liahlo in coiisoqiicnco of making 
or Riipplying gas. This dhtiiiotion is only of inixiortame lu tho few cab 0 .s m 
which tho Act of 1817 is alone iucorpoiatod ; soo j) 318, aide. 

(f) -G. V. (fadudd ami C>>ke (,\> (1877), 7 (3i 1 >. 217. 

(c/) Ihid. ; and bOO H v. Medh'ij (183*1), G G. & P. 202; A.~G. v. Canihi id'/e 
Cousamers Gaa f h. (iSbS), 4 Ch. App. 71, 

(e) Impel lal Gas Light and GvkeUo. {Uirectvrs c/<*.)v. Bi oadheuti^X^u^d), 7 ILL, 
Cas. GOO, and cases cited in notes (/) and (r/), lufra. 

(/) Jarduon v. Sutton. Souiluoalcs and Drgpool Gas Co , [1890] 2 Ch. 217, 
0. A. (a case in which tho defendant company weie robtramed from with- 
drawing support from adjoining land by tho draining of lunning silt during 
the excavation of their own land for tho purpose of erecting a gasoiuetoi). Tlio 
election of gaswoiks w’ill not bo rostiaincd on the ground that it may cause a 
nuisance {^Haines v. Tat/Ior (1847), 2 Ph. 209; JJutt v. Imj^erial Gas Light and 
Cvlce Co. (18G6), 14 W. P. 508). 

(g) A.~G. V. Gaslight and Coke Co., supra; Baithdkr v. Tunbridge Wells Ga$ 
Co. (1901), G3 J. P. G80. 

(h) Blenkirony. Great Central Gas Consumers Co. (I860), 3 L. T. 317 ; Burrows 
y. March Gas and Cole Co. (1872), L. R. 7 Nxch. 9G, Ex. Ch. ; Scott v. Mon- 
Chester Corporation (1837), 2 II. & N. 204, Ex. Ch. As to the duty to take 
precautions, see Dommivn Natural Gas Vo., Lid. y. Collins and Perkins, [1009] 
A. 0. 640, P. 0. Tho undcrtakeis will not be liable in le&poct of cxi)lobion8 of 
gas escaping from defective pipes belonging to and supplied by tho consumer 
(Jlenderscm y. Newcastle and Gateshead Gas Co. (No. 1) (1893), 37 fc^el. Jo. 403, 
C. A ) ; .£fnd see Holden y. Liverpool New Gas Co. (1846), 3 0. B 1 

(t) Mvse y. Hastings and St. Leonards Gas Co. (18G4), 4 E. E. 324 ; Price V. 
South Metropolitan (Jus Co. (1803), G3 L. J. (q. B.) 126, 
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723 . In addition to the general liability of undertakers at 
common law there are certain statutory provisions in public general 
Acts specially prohibiting gas undertakers from doing or allowing 
certain things which may cause certain nuisances to water (k), or 
the evolution of noxious fumes (/). 

724 . Special Acts authorising gasworks also contain express 
provisions against fouling water and other nuisances due to the 
escape of gas {m), and similar clauses in regard to fouling water are 
found in special Acts relating to waterworks (n) and to^ the con- 
servancy of rivers (r>) . Persons supplying gas in rural dist/icts under 
the Lighting and Watching Act, 1833 (p), and in the metropolis 
under tlie Metropolis Gas Act, 18(30 {q), are subject to like provisions. 

725 . Gasw’orks are within the statutory definitions of non-textile 
factories or workshops (r), and accordingly notice of accidents therein 
must ho given in accordance with' the statutory provisions relating 
to accidents in such places (sh 

Tlicy are, however, subject to certain conditions, specially 
exempted from the statutory rerjuiremonts as to limewashing (t). 


Foulinp of 
water ui 
Btieam etc. 


Skct. 2. — Under Gasworks Clauses Acts. 

726 . The Gasworks Clauses Act, 1847 (w), contains a series of 
clauses with respect to the provision for guarding against fouling 
water or other nuisance from the gas Under these clauses the 
undertakers commit an offence if at any time they cause or suffer 
to be lirought or to ilow^ into any stieam, reservoir, or aqueduct, 
pond, or jfface for water (/r), or into any drain communicating 


(/c) Thus the Piibhc Health Act, 1875 (38 & SOVirt c. 55), b. 08, contains 
provision ugainst fouling streams by ])orsons engaged m the raaTiiiiacturo of 
gas; sen title Public IIkvltu a^I) liO(3AL Ann inis ritAXK ; and a similar 
provision is contained in the Puldic Health (London) Act, 1801 (oT & do Viet, 
c. 70) ; see also Kivers Pollution Prevention Act, 187(5 (30 & XO ^hct. c. 75), s. 4, 
which does not, however, R]>ocifically refer to gasworks 

(1) Gas liquor woiks are within tJio provisions of tlio Alkali etc AVoilis 
latioii Act, 1900 (0 Jildw. 7, c. 11), ychod. I. ; poo tulo I'uBiJC IlEAi;rif and 
JjOOAL Administb \tion. 

(7/2) 800 Hi fra. 

(w) 800 AYatorworks Clause? Act, 1817 (10 vt 11 Vict c. 17), ss. 62- 08; and 
title Wateii Suri’LY. 

(o) Por example, Thames (Jonservaiicy Act, 185)1 (57 X 5S Vicl. c. clxxxvii ), as 
amended by the I'oic of fjondon Act, 1908 (8 Edw. 7, c. OS); Lee Coiisorvancy 
Act, 1900 (63 & 64 Vict. c. cxvii.) 

(p) 3 & 4 "Will. 4, c. 90 ; and see p. 362, post. 

(o) 23 & 24 Vict. c. 125; see p. 382, pout. 

{r) See title Factobjes AND Shoi'S, Vol. XIV., pp. 437, 441; and compare 
Oi/'a<T V. Brighton and Hove Qas Co. (1900), Journal of Gas, Lighting and Water 
Supply, 629, 686. 

(«) Notice of Accidents Act, 190G (6 Edw. 7, c. 53), s. 4 ; see title Factories 
AND Suors, Vol. XIY , p. 472 . 

t ihid.., note (d), p 450. . 

10 & 11 Vict c. 15. 

Ihid.^ Bs. 21 — 29. In the Waterworks Clauses Act, 1847 (10 & 11 Vict. 
there are a sories of clauses (?.e., ss. 61 — 07) with respect to the 
provision against; fouling the winter of the undertakers, and of these ss. 62 
—67 are directed against the contamination of water by gas, and are similar to 
those in the Gasworks Clauses Act, 1847 ; see title Water Supply. • 

(^^j) A place for water would appear to include a well , bpo Iliphins v. Binning- 
nam Kad fitaffordshire Q^s light Co. (1860), 6 H, N. 250, Ex. Ch. ; compare 
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therewith (a), Rny washing or other substance produced in making 
or supplying gas, or if they wilfully do any act connected with the 
making or supplying of gas whereby the water in any such stream, 
reservoir, aqueduct, pond, or place for water shall be fouled (6). 
The penalty for every such offence is the sum of i:200 (c), recover- 
able with full costs of suit in any of the superior courts by the 
person into whose water such washing or other substance is 
conveyed or flows, or whose water is fouled by any such act, but 
it is not recoverable unless sued for during the continuance of the 
offence, or within six months after it has ceased (d). In addition 
to the said penalty of .£200, and whether such penalty is recovered 
or not, the undertakers are liable to a penalty of £20, to be 
recovered in like manner, for eacli day during which such \vashing 
or other substance is so brouglit or so flo\vs, or the act by which 
such water is fouled continues, after the expiration of twenty-four 
liours from the time wljen notice of the oilenco is served on the 
undertakers by the per^'On into whose water such washing or other 
sulistance is lu'ought or Hows, or whoso water is fouled thereby, and 
the penalty is payable to such person (c). 

727 . WJieiiever any water within tlui limits of the sixjcial Act is 
fouled by the gas of the undertakers, they aiu liable to forfeit to the 
person whose water is so fouled for every such offence a sum not 
exceeding £20, and a further sum not exceeding £10 for each day 
during which tlie offence continues after the expiration of twenty- 
four hours from ilie service of notice of such oilenco (./'). 

728 . For the puriiose of ascertaining wdiether such water is 
fouled by the gas ot the undertakers, the person to whom the 
W'ater si^qiGSed to be fouled belongs may dig up the ground 
and examine the ])ipeR, conduits, and works of the undertakers. 
But before proceeding so to dig* and examine lie must gdvo 
twTuity-four hours’ notice in writing to the undertakers of the time 
at which such digging and examination is intended to take place, 
and he must give the like notice to the persons having the control 

^tillinqion v. (hiffiths (1874), ao L T. Go, dociilfnl iimlor a f(.no«5]),mduig 
))rt)VJt»iun in tLe and "VN'iitching Act, ISod (3 & *1 'Will, -l, c. 00), see 

p. 1363, post. 

{a) Compare High U^ycoinbe Corpoiaiion v. Thames Consfi vait>rs (1S98), 7S 
L. T. 463 (a case tinder the ])rovisions of a local Act). 

(&) Gasworks Clauses Act, 1847 (10 & 11 Vict. c. 15), s. 21 ; seo also 
s. 25 ; and compare Waterworks Clauses Act, 1847 (10 & 11 Viot. c. 17), s. 62 
(see title Water Suitly), and Public Health Act, 1875 (38 & 30 Yict. c. 55), 
8. 68, both to the like effect. It would seem that an offence is committed if gas 
washings flow into a place for water, although there has been no negligence on 
the part of the company [IJipkins v. Jhnningham and Staffordshire Gas Light 
Co, (1860), 6 H. & N. 250, Ex. Ch., decided under a somewhat similar provision 
in a special Act). 

(c) Gaswoiks Clauses Act, 1817 (10 & 11 Yict. c. 15), s. 21. 

(d) s. 22. 

Je) Ibid., B. 23. The incorporation of these sections in a special Act repeals 
provisions of a like nature in an earlier Act {Parry v, Croydon Commfuial Gas 
and Coke Co. (1863), 16 C, B. (n. s.) 568). 

(/) (Jasworks Clauses Act, 1847 (10 & 11 Vict. c. 16), b. 25. Thcrfe penalties 
will be recoverable before a court of summary jurisdiction {ibid., s. 40 ; and see 
p. 373, post). 
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of the road, pavement, or place where such digging is to take 
place ; and they are subject to the like obligation of reinstating the 
said road and pavement, and the same penalties for delay or any 
nonfeasance or misfeasance therein, as are provided with respect 
to roads and pavements broken up ))y the undertakers for the pur- 
pose of laying their pipes (^). If upon such examination it appears 
that such water has been fouled by gas belonging to the under- 
takers, the expenses of the digging, examination, and repair of the 
street or place disturbed in such examination are to be paid by the 
undertakers; but if it appearsthatthe water has not been so fouled, 
the person causing such examination to be made must pay all such 
expenses, and also make good to the undertakers any injury which 
may be occasioned to their works by such examination (//). These 
expenses and the sum for injury done are ascertained and recovered, 
with costs thereof, before a court of summary jurisdiction (i), 

729. 'Whenever any gas escapes from any pipe laid down or set up 
by or belonging to the undertakers, they must immediately after 
receiving notice thereof in writing prevent such gas from escaping. 
If they do not prevent the gas from escajnng and wliolly remove the 
cause of complaint wuthin twenty-four Ijours after service of such 
notice, they are liable to forfeit for every such offence the sum of £5 
for each day during which the gas shall be suffered to escape after the 
expiration of twenty -four hours from the service of such notice (/i). 

Sect. 3. — Under Lhjhting and IVatching Act 

730. Persons supiffying gas under the Lighting and Watching 
Act, 1883 (0» are liable at common law for any nuisance, public or 
private, caused by them in so doing. The officers, servants, or work- 
men of the persons making, furnishing, or supplying the gas, 
whether for public or private use, may bo proceeded against by 
indictment or otherwise for subh nuisance, and nothing in the Act 
is to prevent actions being brought against the persons supplying 
the gas or against any of their officers, servants, or workmen for 
any injury sustaiiied by reason of any of the works, or the use 
of the gas, or the method of lighting, whether such injury proceeds 
from tlie preparation or the use of the gas or method of lighting, or 
the carelessness or want of skill of any of the persons employed 
therein, or from any other cause whatsoever (wi). 

731. When gas is found to escape from any pipes laid down or 
set up by order of the body or persons administering the Act, the 
persons making or supplying gas for public or private lighting within 

{g) Gasworks Olimsoa Act, 1847 (10 & 11 Viet c. 15), h. 26. For provisions 
in regard to laying pipes, seo ihut, as 8—12, and pp. 325 ct seq., ante, 

(h) Gasworks Glauses Act, 1847 (U) &; 11 Vict. c. 15), s. 27 ; compare 
Waterworks Clauses Act, 1847 (10 & 11 Vict. c. 17), sa. 61--C7: and seo titlo 
Water Suri-LY. 

(0 Gasworks C'-laiisoa Act, 1S47 (10 & 11 Vict. c. 15), ss. 28, 40. As to 
recovering tllo^o suin'-, sf«e pp. 373 et scq., j^ost. 

[k) Gasworks Clauses Act, 1817 (10 & 1 1 Vict. c. lo), s. 21. These penalties 
will also be recoverable before a court of summary jurisdiction (see tlnd, , s. 40; and 

373 et seq^post). As to couits of summarj" juiisdiction, see title Maolstrates. 
(/) 3 & 4 Will. 4, c. 90. ^ 

(m) Thid,, 0 . M ; compare Gasworks Clauses Act, 1871 (34 & 35 Vict. c. 41), 
»• 9 ; and see p. 359, ante. 
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the limits of the parish adopting the Act must, at their own 
expense, iinnicdiately after receiving notice by parol or in v/ritiiig 
from any person, to be given or left at their oihce or usual place of 
business, of any such escape of gaj^^ cause tlie most vspeedy and 
effectual measures to bo taken to stop or prevent sucli gas from 
escaping. In case tliey fail to do so, and to wbolly and satisfactorily 
remove the cause of complaint within twenty-four hours after such 
notice is given, they become liable for every sucli oireiico to a penalty 
not exceeding cl‘5 fur each day after the expiration of twenty-four 
hours from the time of giving such notice during \\hich the gas 
shall be suffered to escape. The penalty is reeovt.rable before a 
court of summary jurisdiction, with all reasonable charges, and is 
enforced by distress (a). 

732. No washings, waste liquids, or other matter or thing made 
or arising in the manufacture of the gas may be conducted or con- 
veyed into any river, brook, canal* or running stream, and no pipe 
for ccuiveying a^Yay such washings or waste liquids may be laid in 
any sucdi situation where it may in any manner inloifeie with, pre- 
judice, or affect any of the present or future jiulilic or private w\dls, 
sewers, or drains ^Yitlliu the parish, or wntliout the consent of the 
authority administering the Act (u). If the persons supplying the 
gas at any time empty, drain, or cause or suffer to be emptied, 
drained, or conveyed, or to run or flow% any such washings, waste 
liquids, substances, or things into any river, brook, stream, canal, 
aqueduct, waterw’ay, feeder, pond, spriiigliead, or well(/>), or into 
any diain, sower, or ditch cummuiiicating witli any of them, or do 
or cause to be done any annoj^ance, act, or thing to the water con- 
tained in any of them, \vhereby such water may be fouled, they 
are lialile to a penalty of for every such offence. Riich penalty 
is recoverable, with full costs of suit, in any of ITis Majesty’s courts 
of law’ by regular or summary actum or information, and is pay- 
able to tiie person or persons who sliall inform or sue for the same, 
but is not recoverable unless sued for within six months from tlie 
time when the nuisance, damage, or act has ceased. In addi- 
tion to tlie said j^cnalty, and whether it shall liave been s^ued for 
and recovered or not, the said persons are liable to a *furtlier 
penalty of rCiiO for each day Buch nuisance, damage, or act bIulII 
continue after twenty-four hours from notice in writing being given 
to them, or to their clerks or pei*i:.ons employed by them, by any 
person or persons to whom the said water, receptacle, drain, sewer, 
or ditch shall belong. This penalty is recoverable in a summary 
manner, and is payable to the informer or to the person or persons 
who, in the judgment of the court before whom the conviction takes 
place, shall have sustained any annoyance, injury, or damage by 
any such act (q). 


(n) Lighting and Watching Act, 1833 (3 & 4 Will. 4, c. 90), s. 48. As W courts 
of summary jurisdiction, see title Magistrates. 

(o) Tuighting and Watching Act, 1833 (3 & 4 Will. 4, c. 90), s. 49. As to the 
power to lay pipes to carry away gas washings, see pp. 326, 329, anfe. 

( p) This includes a well which has been disused for some years in conse- 
quWee fif the water being contaminated {Millmytm v. Qriffitha (1874), 30 L. T. 
65^ 

w) Lighting and Watching Act, 1833 (3 & 4 Will. 4. o. 90), s. 60, The effect 
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733. When the water of any company of proprietors supplying 
water to the parish adopting the Act, or part thereof, is contaminated 
by the gas, the persons supplying the gas are liable to a penalty of 
£20 f to be sued for, recovered, and applied for the benefit of the 
company supplying the water. In case any such water is con- 
taminated or affected by gas, the persons supplying tlie gas must, 
within twenty-four hours of receiving notice, cause the most proper 
and effectual measures to bo taken to prevent gas escaping from 
their mains or works or from contaminating or affecting such water, 
and must wholly remove the cause of complaint. The notice must 
be in writing signed by the treasurer or oilier officer of the water 
company or by any person making use of such water, and must be 
loft at the office or usual place of business of the persons supjdying 
the gas. If the persons supplying the gas fail to act as aforesaid, 
they are liable on every such complaint to forfeit and pay to 
the treasurer or other officer for t)iG time being of such water com- 
pany, for the benefit of the company, in addition to the said penalty 
of iiZO. the sum of iJlO for each day on which the water is con- 
t-aminated or affected by the gas. In default of payment, sucli 
penalties may be recovered hy information on the oath of one 
credible ^\itnews liy and in tho name of such troasui’er or other 
officer, or hy and in the name of one of the directors of the com- 
panj% at the option of the parties prosccjuting such information, 
before a court of summary jurisdiction, together with costs, to be 
levied by warrant of distress granted by such court. The penalty, 
wh^m so levied, is to be paid to the treasurer or otlier officer of the 
water company for the use of the company (r). 

734. In cases where upon such complaint it becoiiK'S a question 
whether water is contaminated or affected by the gas, tlie company 
of proprietors or other owners or proprietors of any waterworks, 
may dig to and about and search and examine the mains, pipes, 
conduits, and apparatus of tho persons supplying tlie gas for the 
purpose of ascertaining wdiether such contamination is caused by 
sucli gas, and if it ajqiears that the water has been so contaminated, 
the costs and expenses of the said digging, search, and examination, 
and of the repair of the pavement of the road or street taken 
up or disturbed, are to be borne and paid by the persons siijiplying 
the gas, such costs and expenses to be determined, if iiecessavy, by 
a court of summary jurisdiction and recovered in tho same 
manner as a penalty. If it appear that such contamination has not 
arisen from any such escape of gas, then these costs are to be borne 
by the owners of the waterworks, wdio must also make good to the 
persons supplying the gas any loss, injury, or damage caused to 
their pipes, mains, or apparatus by such search and examination, 
the amount to be determined by a court of summary jurisdiction (s). 

of this section and subsequent ooctions only has been piven in the text. 
Beference should be made to the statute, the wordmgof which is unnecessarily 
loriff. As to recovering penalties, see Lighting and Watching Act, 1833 T 3 & 4 
Will. 4, 0. 90), s. 63. As to enforcement of orders of coui’ts of summary juris- 
diction generally, see title Maoistbates. 

(r) Lighting and Watching Act, 1833 (3 & 4 WfiL 4, c. 90), s. 62. As to 
laying gas jpipes near watei pipes, see ibid., s. 61 ; and p. 330, ante. • 

(8) l.ighting and Watclimg Act, 1833 (3 & 4 Will, 4, c. 90), s. 63. As to these 
courts generally, see tith* Maqisteates. 
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Part VI.— Profits and Accounts. 

Sect. 1. — In General 

735. In the Gasworks Glauses Act, 1817 (/), tliore is a series of 
sections with respect to the amount of profit to be received by the 
undertakers wlion the gasworks are carried on for their benefit. 
The object of tliese clauses Avas to ol)tain for tlje consumers a 
reduction in the price of tlie gas aft(jr the undertakers had secured 
a fair profit. They were inca>rt)oratod in tlie earlier legislation, 
and a clause w^as also inserted fixing the maximum price that could 
be charged for the gas (//). Experience showed that these clauses did 
not accomiilish their object, and in more modern Acts, empowering 
existing companies to increase their caj)ital, new provisions have 
almost invariably been introduced in substitution for and in 
addition to certain of those in the GaswT)rkB Glauses Act, 1847 (a). 
These provisions have also been introduced in some Acts incor- 
])orating new' comjianies. A sliding scale of charges, by W'hich the 
dividend varies with the price charged, is frequently introduced 
along with these other provisions (/>). 

736. In special Acts and jirovisional orders authorising local 
authorities to carry on gas undertakings these clauses or provisions 
are not applicable; accordingly, provisions of a different nature are 
inserted in these Acts or orders. 

737. It is commonly provided that all sums received by the 
authorily on account of revenue are to bo applied for the following 


(f) 10 & 11 A'lct. e. lo, ss. oO — 37 ; see nolo p/), p 310, ante, 

in) As to priio, .‘-oe p 337, and pp 307, 371, 

(a) In thn in-tre luodcin lo^ialation, ss. 30 — 31 of the Gasworks Clauses Act, 

1M7 (10 11 Vict. o. lo), aio omitted, 4 )r impliedly repealed, but thoy havo 

lu'Cii nic()r 2 )oi’atcd in reeent Acts inooi])oratin^ now companies to carry on new 
undertakings. 

(b) The issue of capital and other maltors connected with the achiiiiiistration 
of staiutoiy gas coni])anioto aio commonlv governed by the Companies Clauses 
Consolidation Act, iSIo (S & 0 Vict. c. lO), with the exccjition of tlio^provisions 
3 elating to the conversion of borrowed money into cajutal, and the Companies 
Clauses Act, 1S()3 (lit) & 27 Vict. c. 118), Parts I. and III., as amended by 
Mibsequent Act.^^, which are incorjiurated in the special Act (see Model Gas Bill, 
1010, clause 1), together with such other special provisions us may be necessary. 
Thus, power to borrow is given to the com}>any, but the amount is uaiialiy 
limited to one-third or one-fourth of tlu^ ])aid-up capital. All moneys raised, 
including premiums, are to bo applied as capital (/ 6/ tf., clauses 6—0). In 
addition to the clauses in the special Act and in the incorporated Companies 
Clauses Acts, it is provided by the Gasworks clauses Act, 1871 (34 & 35 Yict. 
c. 41), 8. 8, that the mortgagees of the undertakers may enforce payment of 
arrears of interest or principal, or principal and interest due on mortgages by the 
appointment of a recoivci, and in ordor to authorise the appointment of a 
receiver in respect of pi mcipal or principal and interest, the amount owing to 
the mortgagees by whom the application* for a receiver is made shall not bo 
loss than, in the whole, £1,000, or such sum as shall be specified in the special 
Act. By 8. 7 (Hid,) it is provided that if any money be payable to a share- 
holder in a gas undertaking, being a minor, idiot, or lunatic, the receipt of 
his or her respective guardian or committee shall be a sufficient discharge to 
the undertakers for the same. As to statutory companies generally, see title 
CoMP/KiES, Vol. V., pp. 674 ei 
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purposes: — (1) in payment of the working and establishment 
exjjenses and cost of maintenance of the undertaking ; (2) in pay- 
ment of the interest on the monoy borrowed for the purposes of 
the undertaking ; (3) in providing for the discharge, by sinking 
fund or otherwise, of money borrowed for the purposes of the 
undertaking ; (4) in extending and improving any ^^orks for the 
pur 2 )osos of the undertaking ; and (5) in providing a reserve fund to 
meet any extraordinary expenditure in connection with the under- 
taking. The amount of annual revenue which may be so transferred 
to such fund, as \vell as the total amount of llie fund, aro often 
limited in the special Act. The balance in any year may be 
authorised to be carried to the district or borough fund or rate, but 
it is also provided that no such sum sliall bo so transferred until 
the jirico of gas to private consumers is reduced below a certain 
amount. In some cases such transfer to the district or borough 
fund has not been allowed ai^d provision has been made for the 
application of any profit balance in the reduction of the price of 
gas to the consumers (c). Jleliciency in the revenue is authorised 
10 be made good out of such fund or rate, but certain expenditure 
ma}" not be so met unless the price of gas to private consumers is 
above a certain sum (d). 

Sect. 2 . — Under Gasivorks Clauses Act, 1847. 

738. The profits of the undei taking to be divided among the 
undertakers in any year must not exceed the rate prescribed in 
the Hiiecial Act, or, if no rate is prescribed, they must not exceed 
.-£10 per cent, per annum on the paid-up capital, and this is to 
be dcGined the prescribed rate. If, liowever, any yearly dividend 
shall have fallen short of that yearly rate, a larger dividend 
tlian that prescribed may bo paid to make up that deficiency {e). 
The company may not pay the proscribed rate free of income 

tclX(/). 

739. If the clear profits in any year amount to a larger sum 
than is suflicient, after making up the deficiency in the dividends 
of any pfevious 3 ^ear, to make a dividend at the prescribed rate, the 
excess lieyond the sum necessary for that purpose must be invested 
from time to time in Government or other securities. The dividends 
and interest arising from such securities must also be invested in 


(c) See Qla'S^ow Gas Act, lUlO (10 Edw. 7 & 1 Goo. 6, c. cxxxi.), ss. 25, 50. 

(d) Reforence t^Iiould he made to recent special Acts and to provisioTial orders 
of the Local Government Board under the (las and Water Works Eacili ties Act, 
1870 (:i3 & 34 Viet. c. 70), for the particular terms of these provisions in 
different cases. Local authorities, by these Acts and orders, are generally autho- 
rised, for tlio purpose of carrying on the undertaking, to borrow on the security 
of the works and on iho local fund rate. 

(e) Gasworks Glauses Act, 1847 G® & 11 Viet. c. 15), s. 30 ; and compare 
Charnkerlain y. New Worcester Oas Light Co. (1875), Times, 5th June, a case 
under ra^er different i)Tovisious in the special Act. The prescribed rate of 
dividend is now commonly 7 per cent, for ordinary shares and 6 per cent, or 
0 i>er cent, for preference shares. 

(/) Ashton (jflw Co. v. [1906] A. 0. 10. As to the income tax payable 

by gas companies, see title Incomb Tax* 
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the same or like securities, in order that the same may accumulate 
at compound interest until the fund so formed amounts to the sum 
prescribed for this purpose in the special Act, or, if no sum is 
prescribed, until it amounts to a sum equal to one-tenth of the 
nominal capital of the undertakers. This sum is lo form a reserve 
fund to answer any deficiency which may at any time happen in 
the amount of the divisible lU'ofits, or to meet any extraordinary 
claim or demand which may at any time arise against the under- 
takers. If tlie fund is at any time reduced, it may afterwards be 
restored to the said sum, and so from time to time as such 
reduction happens {<)), If in any year the profits divisible amongst 
the undertakers do not amount to the iDrescribod rate, such a sum 
may be taken from tlie reseiTO fund as, with the actual divisible 
profits of such year, will cna))le the undertakers to make a dividend 
of that amount, and so fiom time to time as often as the occasion 
shall require (//V No sum of ntoney may, however, be taken from 
that fund for the purpose of meeting any extraordinary claim, unless 
it is first certified hy two justices that the sum proj^osed to bo 
taken is required for the pur2)0SG of meeting an extraordinary 
claim wdtliin the meaning of the si)ecial and incorporated Acts (/). 

740. When the fund, l)y accumulation or otherwise, amounts to 
the prescribed sum, or to one-tenth of the nominal capital, as the 
case may be, the interest and dividends may no longer be invested, 
but are lo be applied to any of the general puq)0ses of the under- 
taking to which the profits thereof are applicable (/r). 

741. On tljG petition of any two gas ratepayers within the limits 
of the special Act, the court of quarter sessions may nominate and 
appoint some accountant, or other competent person not being a 
proprietor of any gasworks { 1 ), to examine and ascertain, at the 
expense of the undertakers, the a,ctual state and condition of tho 
concerns of the undertakers, and \o make report thereof to that 
court at the same or some following Bcssions. The expejise of the 
examination is to be determined by the court (m). When such 
report is made, the court may examine any witness upon oath 
touching the truth of the said accounts (u) and the matters therein 

(</) GasworkR Clauses Act, 1817 (10 & 11 Vict. c 15), s. 01; comxmro these 
clauses witli tho new provisions, pp 009 et mi , 

(A) Jhid ,B. 04. 

(0 JUil, B. 32. 

(k) 

(/) Tho court cannot appoint more than ono porsoii, ns, for example, an 
accountant and an engineer to assist him (7?. v. lirimUf'y (188G), 54 L. T. 435). 
It would seem that tho accountant appointed cannot take another person with 
him to examino tho books Uave, J., at p. 437). In that case it w.is 

also decided that an order of the quarter sessions appointing two persons may 
bo brought up to the High Oouit by writ of certiorari and quashed. In some 
special Acts the local authority has been empowered to apply to the court 
instead of and as well as the two ratepayers ; see, for example, vScarlio rough 
Gas Act, 1896 (58 & 59 Yict. c. xxxviii.), s. 19- As to courts of quarba* sessions, 
generally, see title Magistrates. 

(w) Oisworks Claiisos Act, 1847 (10 & 11 Viet. c. 15), s. 35. Those costs do 
not include the costs of the petitioners at the inquiiy, but will include the 
costs of the examiner {R, v. Hanley ReconJer (1887), 19 Q. B. P. 481), 

(n) The statute uses these words, but no accounts have been referred tc 
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8bot. 2. referred to, and if it thereupon appears to the court that the profits 
Qttder of the undertakers for the preceding year have exceeded the 

Gasworks prescribed rate, the undertakers must, in case the whole of the 
Clauses Act, gaij reserve fund has been and then remains invested, and in 
case dividends to the amount hereinbefore limited have been paid, 
make such a rateable reduction in the rate for gas to be furnished 
by them as in the judgment of the court shall be proper, but so as 
such rates when reduced shall ensure to the undertakers a profit as 
near as may be to the prescrilied rate, regard being had to the 
amount of profit before received (o). The court has no jurisdiction, 
however, to order a reduction in the price of gas, when the reserve 
fund has not been invested and the prescribed dividend has not 
been paid, even although the reserve fund miglit have been invested 
and the prescribed dividend paid if the company had not made 
illegal payments and appropriations (p). 

Costs of 742. If it appears to the court that there were no suflicieut 

petition, grounds for piesenting the petition, llie court may, if tliey think 
lit, order the petitioner to pay tlie whole or any part of the 
costs of, or incident to, such petition, the amount thereof to be 
determined by the court, and such costs are recoverable by distress 
if not paid witliin seven days after demand (q). 

Production 743. The court cannot order the coinpany to produce their 
o2 books. books to the accountant appointed (?*), but if the undertakers for 
seven days after being required to i)rodiice to the couit, or to the 
accountant, or otlior ])erson, any Ijooks of account or other ))Ooks, 
bills, receipts, voucliers, oi- papers relating to the pecuniary affairs 
of the undertakers, refuse or neglect to produce the same, they are 
liable to forfeit the sum of £100 for every such refusal or wilful 
neglect, and the further sum of dLTO for every day such refusal or 
wilful neglect continues after tlje expiration of the said seven days. 
Such respective penalties may be recovered ])y any person wdio will 
sue for the same in any of the superior courts, with full costs of 
suit (s). 

previoiislj% {See, however, Giiswoiks ClaiihCH Act, 1847 (10 & 11 Yict. c. lo), 
H. 88, tiH to aniniul accounts to which these inay roler, and /»'. v n lltrnrJer 

(1887), 19 a 13. J). 481,488. 

(o) Gasworks Clauses Act, 1847 (10 & 11 Met. c. 15), s. 85. 

(p) 7u V. llanhij liecitrder, supra, lu inodorn spcfial Acts mid provisional 
orders, where the more recent provisions as to limitation of itrolits aro intro- 
duced, s. 35 of the Gasworks Glauses Act, 1847 (10 & 11 Vict c. 16), is 
<‘ither omitted, or, if iuserted, the words “ m case the whole ot the said roservod 
fund has heon and then remains invested as aforesaid and in case dividends to 
the amount hereinbefore limited have been paid*' are expioshly omitted. The 
court cannot reduce the price where s. 35 {ihid,) is omitted altogether, and the 
gas consumers have no remedy except through the Attorney- General (Mai^on v. 
Ashiem bus Co. (1886), 54 L. T. 708, G. A. ; and see Johnston and Toronto Tupe 
foundry Co, v. Consinn^ra Qas Vo, af Toronto, [1898] A. C. 447, P. V,) 

(g) Gasworks Clauses Act, 1847 (io & 11 Vict. c. 15), s. 36. As to recovery 
01 costs, see ibid,, s. 40, and pp. 373 et seg,,post. As to the costs of the 
petitioners, see note (?a), p. 867, ante. 

(r) E, V. Brindley (1886). 54 L. T. 435, 437. 

(?) OwworkB CkiMes Act. 1847 (10 & 11 Vict. c. 10), s. 37. The accountant 
anti court we not lifted to the accounts of the year in question, and may 
examiuo the accounts of previous years for the purpose of ascertaining the 
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Sect, 3. — Modern Enactments as to Profits. fiEOT.a. 

744. Under the provitiions now commonly inserted in gas 
Acts (t) the profits of the company to bo divided among the xnents as 
shareholders in any year must not exceed the following rates, to Profits 

which are referred to as the standard rates of dividend, that is to 

say, on the original capital the rate of ;i^lO in respect of every illOO 
of such capital (rt), and, on the additional capital, the rate of in dmdc^nd. 
respect of every i;i00 actually paid up of such capital as shall be 
issued as ordinary capital, and the rate of £5 (1)) in respect of every 
JCIOO actually paid up of such capital as shall be issued as 
])reference capital (c). If in any half-year the funds of the company 
applicable to dividend are insufilcient to i)ay the prescril)cd maxi- 
mum rate on each class of ordinary stock or shares in tlio capital 
of the company, a pioportionate reduction is to be made in the 
dividend of oacJi class ((/). • 


745. The directors of the company may, if they think fit, in Power to 
any year ap))ropri[ite out of the revenue of the company, as part of <;5reate a 
the expenditure on revenue account, any sum not exceedjiig 1 per posertuud? 
cent, of the paid-up ca]»italof tlie cum])any, including premiums (c), 
to a fund io ho called the S 2 )ecial pniposes fund." This fund is 
to be ap 2 )licjihlo only to meet such cliarge s as a chartered accountant 
or mcoiporated accountant, being tlio auditor of the company or 
ai)pointed for tlie puri)ose by tlie Hoard of Trade, shall appiove as 
being either expenses incurred by reason of accidents, stiikos, or 
circumstniices which due care and maiiagoment could not have 
prevented, or expenses incurred in the replacement or removal of 
plant or w^orks other than ex 2 )enses re(pusito for maintenance and 
renewal of plant and works. The maximum amount standing to 
the credit of the special purjioses fund may not at any time exceed 
an amount equal to oiic-toiith Vif the 2 )aid-up ca])ital of the 
company, including premiums. The money forming the fund, or 


actual condition of tlio cniiceni iit thodato of tlie exiimination, but such jiccouiita 
cannot be leopened {it, v. Ihnilcif Rnonkr (1SS7), 19 Q 13. P. 481, 4s<S, 4S9). 

it) These puivisions in their most reoeut form will bo iVniiid m the Model Gas 
Bill, 1910; soe clauses 10— lo, 20. The evolution of the now clauses began 
in 1S70, and a standing order of the House of Commons in i elation to them has 
existed since 1877 ; see standing Older 188, and p. 312, ante, AVhini these 
provisions are introduced, the Gasworks Clau'^.cs Act, 1847 (10 & 11 Vict. c. lo), 
BS. 30 — 34, IS omitted, but ss. 3 a — 37 are included, s. 3o being modified ; see 
note (jo), p. 3G8, ar<te. In some special Acts ss. 30 — 37 {ibid.) are all excluded, 
as in the Ashton Gas Act, 1877 (40 & 41 Vict. c. clxxxvi.), upon the construc- 
tion of which Mason v. Ashton Gas Co. (1886), 54 L. T. 708, C. A., was decided, 
(c) Compare Gasworks Clauses Act, 1847 (10 & 11 Vict. r. 15), s. 30, p. 366, 
ante. In some cases the original capital has been allowed to be converted into 
a share capital of double the amount, on which the rato of dividend is fixed at 
5 per cent. * 

(5) This amount varies according to the particular case. 

(c) Model Gas Bill, 1910, clause 10. 

(d) Ihithf clause 11. 

\e) It is a common provision in special Acts to provide that any sums of money 
which may arise by way of premium from the issue of shares or stock aro not te 
be considered as part of the capital entitled to dividend cl iuse 9). As te 

how new capital is to be issued, aoe p. 370, post. 
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any portion thereof, may be invested in securities in which trustees 
are authorised by law to invest, or may be applied to the general 
purposes of the company to which capital is properly applicable, or 
may be used partly in the one way or partly in the other, and 
resort may be had to the fund from time to time, notwithstanding 
that the sum standing to the credit of the fund is for the time 
being less than the maximum allowed (/). 

746. If the clear profits of the undertaking in any year amount 
to a larger sum than is sufficient to pay the authorised rates 
of dividend, the excess must be carried to the credit of the 
divisible profits of the undertaking for the next following year, but 
the sum so carried forward must not exceed in any case the amount 
required to pay one yefar’s dividend at the authorised rates (q). 

747. The company may also form a reserve fund, which is to 
be applicable to the payment of tlividond in any year in w^hich the 
clear profits of the company are insufficient to enable the company 
in such year to j^^y the dividend at the authorised rate on the 
ordinary capital. Tliis reserve fund may be formed in the following 
way. Where in any year the dividend of the company on the 
ordinary capital exceeds the standard rate by reason of the price 
charged by the company for gas being below the standard price (ft), 
tlien out of the amount of the divisible profits of the company 
applicable to the payment of such excess of dividend the company 
may in such year set apart such sum as they shall think fit, and 
all sums (if any) so sot a^iart, and any reserve or other fund of the 
company existing at the passing of the special Act, may be invested 
in Government or other securities, and the dividends and interest 
arising from such securities may also be invested in the same or 
like securities, in order that the same may accumulate at compound 
interest (i). 

748. Shares and stock to be issued under the powers of the 
special Act must be offered for sale by public auction or tender. 
This may be done at such times and subject to such conditions 
of sale as the company may from time to time determine, but 
subject also to certain conditions prescribed in the special 
Act, and intended to secure that a fair price should be obtained, 
as, for example, by requiring a reserve price to be fixed (k), 

(/) Model Gas Ifill, 1910, clause 12. If the company hns had nn insurance 
fund a clause is inserted transferring the money or securities stiinding to its 
credit to the credit of the special jairpuses fund. 

(^) Ibid., clause 13. 

(/?) As to standard price and sliding scale, see p. 31} , post 

(/) Model Gas LiU, 1910, clause 14. There is no limit to the amount of this 
reserve fund as in the case of that under the Gasworks Clauses Act, 1847 (10 & 
11 Viot. c. 15), 8. 33; see p. 366, ante. As to remedies for broach of these 
provisions, see Mason v. Ashton Q^as Co. (1886), 54 L. T. 708, C. A, 

[k) The conditions in the Model Gas Bill, 1910, clause 15, are as follows : — 

(a) Notice of the intended sale shall be given in writing to the town clerk of 

and to the secretarj^ of the London Slock Exchange at least twenty-eight 

days before the day of auction or the last day for the reception of tenders, as the 
CO 80 may be, and shall also be duly advertised once in each of two consecutive 
weeks in one or more local newspapers circulating within the said [borough] ; 

(b) a reserve price shall bo fixed, and notice thereof shaU 1^ sent by the cozn^ 
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.Shares and stock so offered for sale and not sold may be offered 
at the reserve price to the holders of ordinary and preference 
tiharea or stock of the company in accordance with conditions 
laid down by statute (Z), and to the employees of the company, 
and to the consumers of ^as supplied by tho company in such 
proportions as the company may think lit, or to one or more 
of these classes of persons only. In the case of an offer to 
holders of shares or stock, if the aggregate amount of shares or 
stock ai)plir^d for exceeds the aggregate amount so offered, the same 
must bo allotted to and distributed amongst the applicants as 
nearly as may be in proportion to tlie amounts aiiplied for by them 
respectively. Any shares or stock still remaining after these two 
offers of sale must be again offered for sale by public auction or 
tender in the same manner as in the case of the first offer for sale, 
and any such shares or stock remaining unsold may he otherwise 
disposed of at such price and in such manner as the directora 
may determine for the purpose of realising tho best price obtain- 
able. As soon as possible after the conclusion of the sale or sales 
tho company must send a report thereof to the Board of Trade, 
stating the total amount of tho respective shares or stock sold, 
the total amount ol)taiiicd as 2 >reminm, if any, and the highest and 
lowest prices obtained for the shares and stock (w). 

749. The provision of a sliding scale to regulate the price of 
the gas forms animi)ortant, but not a necessary, 2 )art of the modern 
legislation for limiting profits (w). Under this provision a standard 
price per 1,000 cubic feet to be charged by the comjjany is fixed, 
and the company is authorised to increase or reduce the prico 
charged by it for gas above or below the standard i)rico subject 
to a reduction or increase in the dividend payable by tlio company 
on the ordinary sluiio ca])ital or stock. The reduction or increase 


pany in a sealed letter tu be received by the Boaid of Trade not loss than 
twenty-four hours before, but not to bo opoiied till after the day of auction or 
last day for the receipt of t'*ndors, as tho case may be ; (c) no lot offered for 
sale shall coiiii)rifc5G feharc.s or stock of greater nominal value than JClOO j (d) in 
the case of a sale by tender, no pieleience shall ho given to one of two or more 
]')erson8 tendering tho banu> sum , in the case of a sale by auction a bid shall not 
bo recognit 5 t‘d nuless it is in advance of tho last pTecediiig bid , (o) it shall be one 
of tho conditions of sale that tho total sum payable by the purchaser shall bo 
paid to tho company within threo mouths after the date of the auction, or the 
accGiitance of tho tendor, as tho case may be. For forms of particulars and con- 
ditions of sale, see Encycloiiajdia of Forms ami FiocedeutH, Vol. iV., pp. 8li0, S36. 

(?) Companies Clauses Act, 18G3 (26 & 27 Vict. c. 118), ss. 18 — 20 ; see title 
Companies, Vol. V., pp. 681—684. 

(m) Model Gas Bill, 1910, clause Id (3), (4), (5). This clause is commonly 

referred to as tho auction clause. By the South Motropolitan Gas Act, 1901 
(1 Edw. 7, c. dxxxix.), s. 6, unissued stock may, subject to certain conditions and 
limitations, bo olforod to the gas consumers and persons in the employ of the 
company at the average market price before* being offered for sale by public 
auction or tender. , . m ^ j 

(n) In provisional orders made by the Board of Trade under the Gas and 
Waterworks Facilities Act, 1870 (33 & 34 Vict. c. 70) (see pp. 312 et erg., fli® 
price is often limited by the fixing of a maximum price, out it is provided that 
the Boai’d of Trade may, after a certain number of years, alter the maximum 
price eitor by fixing another maximum or by providing for a sliding scale of 
prices. 
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is determined in this way : in respect of any year during any part 
of which the price charged hy the company shall have been one 
penny or part of a penny above the standard price, the dividend 
payable by the company is required, in respect of each penny or 
part of a penny by which the standard price shall have been 
increased, to be reduced below ibe standard rate of dividend by a 
certain amount on every £100 of ordinary paid-up capital, and so 
in proportion for any fraction of £100, and in respect of any year 
during the wdiole of wliicli the jirice charged by the company 
shall have been one penny or more below the standard price, the 
dividend payable by the company may, in respect of each penny by 
which the standard ju'ice shall liave been reduced, be increased 
above the standard rate by a certain amount on every £100 of 
paid-up capital, and so in proportion for any fraction of £100 (o). 
This provision confers no light on the gas consumer to have the 
price of the gas lodiuxul unless a^larger dividend than the standard 
one is paid ( p ) . 

Sect. 4. — Accounts, 

760. Under the Gasworks Clauses Act, 1817 (q), the undortakera 
arc re(juired in (^ach yonr aflor they liavo l^egiin to supply gas 
under the provisions of the special and iiicojporated Acts to cause 
an account in abstract to 1)0 prepared of tlio total receipts and 
expenditure' of all rents or funds levied under the powers of such 
Acts for the year preceding under the several distinct heads of 
receipt and ex])enditure, with the statement of the balance of the 
account duly audited and certiiied l)y the chairman of the under- 
takers. and also I)y the auditors thereof, if aiu. A copy of this 
annual account must be transmitted free of cliarge to the clerk of 
the peace for the county in wliicli the gasworks are situated, on or 
before the 31st January in each ,yeai, under a ])Gnalty of £20 
for each default. The copy of the account so sent to the cleik of 
the peace must lie kept ])y him, and bo open to insjiecTion by all 
persons at all reasonable hours on payment of Is. for each 
inspection. 

751t Under the Gaswoiks Clauses Act, 1S71 (r), the undertakers 
are required to fill up and forward to the local authority of every 
district 'within the limits of the special Act, on or before the 

(/') Model Giis Hill, 1910, s. 20. The rate of rodiioiion or increase commonly 
fixed ie 08 . per cent, with a 10 per cent, rate of dividend, and Ss. Od. per cent, 
with a 7 per cent, standard lateof dhidend. In some special Acts a provision 
has been inserted allowing the price per 1,000 feet to be raised or lowered 
between certain limits without the dividend being affected, and outside these 
limits or neutral zone, as it has ])een called, the sliding scale operates. 

(p) ScoA/«soa V. Ashton Gas Co. (18S6), 54 L. T. 70S, 0. A. li the price is not 
lowered consumers might apply for an injunction to restrain the company from 
paying a dividend above the stamhird {ibid., at p. 712), or they might apply fora 
reduction in the price under the Gasworks Clauses Act, 1847 (10 & 11 Viot 
c. 15), B. 35, when that section is incorporated; see p. 367, ante. 

(g^) 10 & 11 Vict. c. 15, s. 38. This clause and the one referred to in the next 
note are not inserted in Acts or provisional ordors authorising local authorities 
to carry on gas undertakings. 

(r) .34 & 35 Viot. C. 41, s. 35. * 
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25th March in eacli year, an annual statement of accounts made up to 
the 31st December tbeii next preceding. This statement is to be in 
a certain form and to contain certain particulars (s). The under- 
takers are required to keep copies of such annual statement at their 
oflice, and to sell the same to any applicant at a price not exceeding 
1.?. If the undertakers make default in (‘oin]>lying with those 
provisions they liecome liable to a penalty not exceeding 40s. 
for each day during which such default continues (0. 

752 . AVhen local authorities are authors ed to carry on gas 
undertakings l)y special Act or provisional ord(‘r, if is commonly 
required tliat the council shall keep the accounts of their gas 
undertaking separate from all other accounts, and that these 
accounts shall be made up and balanced annually, and be audited 
in the same manner and witli the like consequences as their other 
accounts (^0- 


Part VII. — Legal Procedure. 

750 . For the purpose of the recovery of damages not specially 
provided for, and of })onaItics (iv) under the Gasworks Clauses Act, 
1.S17 (a) or 1871 (5), and for the pur})ose of the determination of 
any other matter i*eferred to justices, there are incorporated in the 
Gasworks Clauses Act, 1847 (c), tliose clauses of the Eailways 
Clauses Act, 1845 (r/), of which the introductory words are, “ with 
respect to the recovery of damages not specially provided for, and 
of 2 )enalties and to the determination of any other matter I'efcrred 
to justices” (c). The general effect of these clauses is that those 

(a) The form and porticiil.'irs arc contained in Sched. 1> to tho Act, and the 
stiileiiii'iit iiinst ho as near as may bo m that form and contain tlioso pari.uailars. 
Tho ho.jrd of Trade may, howovor, with tin' consent of tho undortakois alter 
tho said forms for th(' purpose of ndaptiiuf tlumi to tho ciicumstanc«'s <»f tho 
undertaking or of hoiter carrying into effect tho objects of thefioction (Gaswe^rks 
t’lauscs Act, 1S71 (ai & a5 Viet c. -11 s. So). As to the aiiplication of the Act, 
see Dudlctj (Ja<i Co. v ]Va/ (ISSl), oO L. J. (ai c.) (VJ. Jn tho case of an 

A( t passed in 1 8()o, which proscnljed a form of accounts, it was held that the above 
section did not apply (Ace/a?;, Criors Cas Go Y.Ihtvis (ISStJ), IS Q. 107). 

(t) Gaswf'rks Clauses Act, 1871 (lU & 85 ATot. c. 41), s. 88. 

(o) It IS usual to make up those accounts in a form similar to that prescribed 
8. 85. As to accounts of iminiei])al undertakings, see Model Bills and 
Clauses, 1910, Miscellanevius, No. 20 , as to rolunis to J^ocal Government Board 
in respect of repayment of moneys borrowed, see ?5 k7., No. 19 ; and see, 
generally, title Local Goveunment. 

(w) Nor vaiious provisions as to penalties, see pp 320, 329, 334, 337, 340, 342, 
353 — 35G, 368, 372, ante. ¥or other offences, see pp. 347 — 350, ante, as to meters ; 
pp. 357, 358, ante, as to hreacli of coiitruct for supply; pp 3G0— 3G1, aitte, as to 
nuisances ; and pp. 379 et setj. as to defects and nuisances in the metroiiolis. 

(«) 10 & 11 Vict. c. 15, 

(5) 34 & 36 Vict. c. 41. S. 44 (ibid.) provides that all offences and penalties 
under this Act, and all money forfeited, and all money and costs by this Act 
directed to be recovered as penalties, may be i)rosecuted and recovered in 
manner directed by the Gasworks Clauses Act, 1847, with respect to the 
recovery of penalties. 

(c) 10 & 11 Vict. c. 16, 8. 40, 

(d) 8 & 9 Vict. 0. 20. 

(e) Ihid., SB. 140—160, as amended by the Summary Jurisdiction Acts, 184$ 
(11 & IST Vict. c. 43) ; 1879 (42 & 43 Vict. c. 49) ; and 1884 (47 & 48 Vict. c. 43). 
fee also title Railways and Canals. 
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penalties, damages, and other matters are to be recovered and detcr- 
laiiied by two justices, or by a magistrate authorised to act alone (y ), 
and sums not paid within seven days after demand may be 
recovered by distress. An appeal from tho magistrates’ decision 
lies to quarter sessions. Damage done to the works of the company 
may bo recovered in the same way in addition to tho penalty. 
Power is also given to oilicers of the company to seize ami detain 
offenders whose names and residences are unknown to them. 

754. Every person who, upon any examination upon oath under 
the provisions of the sjiecial or incoiqiorated Acts, ^vllfl^lly and 
corruptly gives false evidence is liable to the penalties of ^mIIuI and 
corrupt perjury {(j). 

755. Penalties imposed on the undertakers for one and the same 
offence by several Acts of Parhameiit are ]ioL to be cumulative, and 
for that purpose the sj)ccial Act and the Acts incorporated tlierewith 
are to be deemed separate Acts (/i). 

756. Every penalty or forhdture imposed by the sjiO'dal orincor- 
poiated Acts, or by any byo-Iaw in pursuance thereof, in rcsp(-ct of 
any oficnce which takes place witliin the metropolitan police 
district, is to bo recovered, enforced, accounted for, and, except 
where the application is otherwise s})ecially provided for, is to be 
paid to the receiver of tho metropolitan ])olice district and applied 
in the same manner as penalties or forfeitures, other than lines 
upon drunken persons, or u])ou constables for misconduct, or for 
assaulls upon i)olice eonstal)lf3S, xre directed to l)o recovered, 
enforced, accounted for, paid, and applied by tlio Metropolitan 
Tolice Courts Act, 18110 (i). Every order or conviction of any police 
magistrate in respect of any such penalty or forfeiture is subject 
to the like ap^jeal and upon tlu< sauio terms as are provided in respe-ct 
of any order or convicAion of any police magistrate in that Act, 
and every magistrate by wliom any order or conviction is made 
has the same power of binding over tho witnesses who shall have 
been o^^amined, and tho witnesses are entitled to the same 
allowance of expenses as they w^ould have been entitled to in 
case the order, conviction, and’ appeal had been made pursuant to 
that Act (/.). 

757. Any summons or waiTaiit issued for any of the purposes of 
the Gasworks Clauses Act, 1871 (/), may contain in the body thereof, 
or in a schedule thereto, several names and several sums. Any 


(/) As to a magistrate acting alone, see Gasworks Clauses Act, 1817 (10 & 11 
Viet. c. 16), s. 42; Summary Jurju^dictioii Act, 1848 (11 & 12 Viet, a 48), 
8. 33 ; and see title Maoistkates. 

(^) Gas wot ks Clauses Act, 1847 j[10 & 11 Viet. c. 16), s. 44; and see title 
Cbiminal Law and Piiooedure, Vol. IX., pp. 491 et scq. 

(7i) Gasworks Clauses Act, 1871 (34 & 35 Viot. c. 41), s. 36 ; and see also 
Interpretation Act, 1889 (62 & 53 Viet. c. 63), s. 33. As to penalties in conneo- 
tiou with meters, see Sale of Gas Act, 1859 (22 & 23 Viet, o. 66), and 
pp. 347—360, ante. 

(i) 2 & 3 Viet. c. 71 ; see s. 47 {ihid,). ^ 

(k) Gasworks Clauses Ad, 1847 (10 & 11 Vict. o. 16), a, 43. 

(0 Ji4 & 35 Vict. C. 41, s. 42, 



Part VII. — Legal Procedure. 


876 


justice who issues a warrant of distress in pursuance of the vii. 
provisions of that Act may order that the coats of tlie proceedings Legal Pro- 
for the recovery of the money to be levied shall be paid by the cedure. 
person liable to pay such money, and such costs shall l)e ascertained 
by the justice and included in the warrant of distress for the 
recovery of such money 

768 . No justice or judge of any county court or quarter sessions Justices not 
shall be disqualified from acting in the execution of the Gasworks ‘^isqualiaed. 
Clauses Act, 1871 (?i), by reason of his being liable to the payment 
of any gas rent or other charge under that Act. 

759 . Every notice which the undertakers are by the Gasworks Service of 
Clauses Act, 1871 (o), required to serve upon any person must be 
served by being delivered to the person for whom" it is intended, or 
by being left at his usual or last known jdaf.o of abode, or eent by 
post addressed to such person, or if such ])erson or his address be 
not knowui to the undertakers, and cannot after due inquiry be 
found or ascertained, then by being nffix<Ml for throe Jays to some 
consi)icuous part of the premises to wliicli such notice relates. 


Part VIII. — Gas Supply in the Metropolis. 

Sect. 1 . — In General. 

760 . Gas is supplied throughout tlie metropolis, wdtli the Metropolitan 
exception of ceitaiii parts (p), by three companies, namely, the gas supply. 


(ru) Gasworks Clauses Act, 1S71 (31 & 33 Viet. c. 41), s. 43. 

{7i) 1 hi(L^ B. 4(). The expression “ this Act is used in the Gasworks Clauses 
Act, 1871 (31 & So Yict. c. 41), ss. 42 — 4G. * Jn s 44 {ilnd.) it is used in contra- 
distinction to the Gasworks Clnuses Act, 1S47 (10 & 11 Viet. c. 15), but by th.H 
Govsworks Clauses Act, 1871 (34 & 35 Yict. c. 41), s. 1, these two Acts are to bo 
construed as one. 

(o) 34 & 35 Yict. c. 41, s. 45. 

(y/) Metropolis Gas Act, 1860 (23 & 24 Yict. c. 125), s. 5 and schedule. Certain 
com}ianios, nine in number, and now leduccd by anialgamiiliou with tho 
principal London companies, were Gxco]4cd from tlie opoiation of this Act, and 
the expression '‘the m(4iopoUs” is defined as haviiif> the same moaninp: as 
HI tho Metropolis Management Act, 1855 (18 & 19 Yict. c. 120) (seo title 
Metropolis), but the districts severally specified and described in the Acts and 
instininionts of incorporation mcnfionc’d in tho schedule, or within which tho 
said companies, or any of them, were in 1860 supplying gas (notwithstanding 
the said districts, or any portions thereof, might bo within the limits of tho 
metropolis as above defined), were not to bo deemed included in the expression 
“ the metropolis,” or any extension Ihoroof which might theicafter be made 
under tho pi o visions of the Metropolis Management Act, 1855 (18 & 19 Yict. 
c. 120) ; but if tho said companies, or any of them, 'should supply gas m parts of 
the metropolis other than those within them respective districts as defined in 
tlie said schedule, then the provisions of the Metropolis Gas Act, 1860 (23 & 24 
Viet. c. 125), are to apply to such companies, respectively, so far only as lygards 
such extended limits as may be witliiii the metropolis. These companies are 
the Crystal Palace District Gas Company, the Wandsworth and Putney 
Gas Light and Coke Company, the Brent ford Gas Company, tho West Ham Gas 
Company (each of whoso districts is that defined by their siiecial Act), the 
Eltham Gas IJght and Coke Company, Limited (whose district is the parish of 



Sjwjt, 1. Commercial Gaa Company, the Gas Light and Coke Company, and 
Jjk Oaueral. the South Metropolitan Gas Company (g^). These companies are 
governed partly by statutes applicable to the metropolis as a whole, 
with the exception of certain parts, and partly by their own special 
Districts of Acts(r). To each company a certain district is limited, and, 

companies. subject to certain rights existing on the 28th August, 1860 («), no 

other company or person than the company to whom limits are for 
the time being assigned may supply gas for sale within the said limits, 
unless authorised by Parliament so to do (0, nor naay such other 
company or person supply gas to be consumed within these limits, 
although the meter through which the gas is supplied is within 
its or his own district and on the property of the consumer (u). The 
limits as fixed on the 28th August, 1800, were shown upon four 
duplicate maps deposited with the clerks of the peace for the 
counties of Middlesex, London, Surrey, and Kent, and provision 
was made for the alicralion in certain events of these limits at the 
exjiiration of evx^ry three years from that date (a). The South 


Eltham), and tho Mitcham, Mortnn and Tootinp: Gas Company (whoso district 
is tho parishes and vilhi^oH of and adjacent to Mitcham, Meitnii and 'l^ontnig). 

(7) There were in 18hO thiiteeii inotroixditan gas couijuuiies, l)ut those ]ia\e 
keen reduced to throe hv amalgamation; see preamblo to Mctiopolitan Gas Act, 
1860 (‘23 & ‘21 Yict. c Vlo), 

(r) The Acts generally a])plicahle are the Metropedia Gas Act, 1800 (‘23 & 21 
Vict. c. 125) ; Metropolis Gas Act, 1801 (21 & 25 Vict c. 70) , pint of the (htyof 
London Gas Acl, 1868 (31 & 3‘2 Vict. c. exxv.) ; Gaslight and Goktj and other 
Gas Companies Acts Amoudment Act, 1880 (43 & 44 Vict. c. clxxxi.); 
Metropolis Gas (Pi epayment Motor) Act, ltK)() (63 & 64 Vict. c. cclxxii ); and 
the London Gas Act, 1005 (5 Edw. 7, c, civ.) It is intended in tins tillo to deal 
only with those genoial Acts, and not with tho special Acts, save in so far as 
they have repealed or amended the general Acts, or are necossaiy for their 
explanation. 

(fl) The date of the i^assing of tho Metropolis Gas Act, 1860 (23 & 21 Vict. 
c. 125). S. 54 {ihuL) provides tha^. nothing therein sliould avoid, piojudice, 
or impair the poweis then exercised by or vested in the ^r(*lu)])olitaTi Hoard 
of Works (now exercised by or vostinl in tbo London County Council), or in 
the Oomraiasionors of 8eweis of tho City of London, and the liberties thereof 
(now exercised by or vested in tlio Common Council of the City), or any powers 
then \e.stcd in any local authority within the metrojiolis or any powers then 
exercised or possessed in respect of tho manufacture and supply of gas within 
the metropolis, by any raiUvay company, or by any other person making or 
BUT'plying gas for his or their own use, and not making or supjilying gas to the 
pu\)lic as a trade or business A railway company wbicb received gas outsido 
one of the districts, and conveyed it into that district to light a station and otlier 
places in which the company had an iutcic.^t, wore holi to come within that 
exemption {Imperial Gas Litjht and Cofee Co. v. JVest London Junction Gas Co. 
(1867), 15 L. T. 66 ; affirmed suh nom. Imperial Gas Light and Coke Go. v. West 
London Junction Gas Co, and Great Western llatl. Co. (1867), 56 L. J. (cir.) 
862, n., anil discussed at length in Gas Light and Colee Co. v. South Metropolitan 
Oas Co. (1S89\ 62 L. J. (cH.) 123, H. L.J. 

(f) Metropolis Gas Act, 1860 (23 & 24 Vict. c. 125), s. 6. 

(«) Gas L\ght and Coke Co v. South Metropolitan Gas Co., supra; followed in 
A,-G, v. West Gloucederslnre Water^o.j [1909] 1 Ch. 636; affirmed, [1909] 2 Ch. 
338^ 0. A. 

{a) Metropolis Gas Act, 1860 (23 & 24 Yict, c. 125), s. 6. By that section the 
Home Secretary, for wliom the Board of Trade has been substituted by the 
special Acts of the throe companies, is empowered, upon the application and 
with the consent of any two or more of the said gas companies whose districts 
fi-djoin one another, to make any alteration in the boundaries of such districts, 
or upon the application of any local authority, or upon the requisition of not 
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Metropolitan Gas Company has power to amalgamate its under- 
taking with that of any other gas company supplying gas in the 
metropolis on the south side of the Thames, and the companies 
have general powers of amalgamation (h). 

761. The Gasworks Clauses Act, 1847 (c), applies to the three 
companies before mentioned (rt!), except in so far ms tlie provisions 
thereof are inconsistent with the Metropolis Gas Act, 1800 (^*), 
and except the clauses with respect to the amount of profit to be 
received by the undertakers from the gasworks carried on for their 
benefit (/). The Gasworks Clauses Act, 1871 (g), inasmuch as it is 
to be construed with the Gasworks Clauses Act, 1847, as one Act, is 
also applicable to the three companies (7^), save where it is eximessly 
excepted, as in the case of the Commercial Gas Company (i). 

762. The issue of new capital by the companies is regulated by 
auction clauses, with a variation in the case of the South 


loss tliaii twenty gas consumers witliin any district or districts proposed to bo 
affected, and upon proof to his satihfaciion being given that any of the said gas 
com]niiiies are not in a condition luloqm'^tely to su))]»lv with gus their lespective 
distiiets, or have subatanfiaily faiJ^d to fulfil tluj obligations irnposiU by this 
Act, to make such alterations 111 the bound aiies of such distiicis or admit tiny 
new company lospectivoly as he thinks pioper. All such alterations axe to ho 
certified and deposited with tho said clerks of the peace and to bo binding on all 
parties. Ho foie jiroceoding to consider tho necessity for altering any of the said 
(htotiicts, the Hoaid of Trade must cause at least one month’s notice to ho given 
of such a])plicatioii to all paitie.s mterostod or affected, and such notice must 
the day and liour when, and tho place whore, such application will bo 
coiisideiod. Notices to bo given to any gas company must be loft with tho 
secietaiy or sonic other jiiincipal officer of the conijmny, and noticos to bo given 
to any local authority must be Jeft witb tho clerk or some other iinncipal officer 
of tho said local authoiitv. Tho costs of and incident to any inquiry and 
decision of the hoard of Tiado are to bo borne and paid by such parties as tho 
Board shall direct, and such decision may, upon an ex ] tar it ajqdication, bo mado 
a rule of tlie High Court (Metiopohs Gus Act, 18()0 (26 & 24 Vict. v.. 125), s lb). 

(b) South Metropolitan Gaslight and (’oko Co ’s Act, 187C (30 & 40 Viet, 

c. ccxxix b s. 01; and as to olhoi companies, seo (’ity of London Gas Act, bSOS 
(.31 & 32 Vict. c. exxv.), s^. 18 — 21, which regulate tlie proceduio foi sncli 
amalgamations; and Gaslight .and Cok(» Co.’s Act, 1871 (.31 & 35 Yict. 
c. Ixxv.), s. oO. * 

(C 10 & 11 Vict. c. 15 ; and see p 317, aiitr. 

[(J) Seo p. 370, ante 

(c) 23 & 21 Vict. c. 125, s 2. 

(/) These clauses have been OM’c])tcd by the special Acts of tho rompaiuos, 
including tho provision m tho Metropolis Gas Act, 1860 (2.3 & 21 Vict. c, 125), s. 2, 
rostrictiug tho rate of dividend, soe South Metro])olit.an Gaslight- and Coke Co. 'a 
Act, 1869 (32 & 33 Vict. c. exxx.), s. 4 ; Commercial Gas Act, 1875 (38 & 39 Vict. 
c, cc.), B. 3; and Gaslight and Coke Oo. Act, 1876 (30 & 40 Vict. c. ccxxv.), s. 8. 

(ff) 34 & 35 Vict. c. 41 ; and see p. 317, anfe. 

(A) Gasworks Clauses Act, 1871 (31 & 35 Vict. c. 41), s. 1; and Commercial 
Gas Co. v. Scoff (1875), L. R. 10 Q. B. 400; South Metropolitan Gaslight and Cohe 
(Jo. V. Noahea (1889), 61 L. T. 556, and cases cited note (z), p. 318, ante. In the 
South Metropolitan Gas Act, 1881 (44 & 45 Yict. c. olxxii.), s. 2, it is also pro- 
vided that the Gasworks Clauses Act, 1871 (34 & 35 Vict. c. 41), shall apply to 
the existing undertaking of the company as if the same were thereby authorised, 
and there is a similar provision in the South Metropolitan Gas Act, 1882 ('fo & 
46 Yict. c. xxxviii.), s. 2. In the Gas Light and Coke Co.’s (Capital Cmisolida- 
tion) Act, 1898 (61 & 62 Yict. c. clxxii.), s. 21, and Sched. A, Part If,, tho Gus- 
works Clauses Act, 1871 (34 & 35 Yict. o. 41), is included among the general 
Acts applicable to that companv. 

(t) Commercial Gas Aet, 1875 (38 & 39 Yict. o. cc.), e. <3, 
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Metropolitan Gas Company, allowing the company before auction 
to offer it under certain conditions to consumers of gas and to those 
employed by the company (k). 

Sect. ^.—Laying of Pipes. 

763. The laying of gas pipes and mains in tlie metropolis is 
governed not only by the provisions of tlio Gasworks Clauses Act, 
1847, with respect to the breaking up of streets for the 2)urpoBe of 
laying pipes (/), but b}^ various other special and general Acts 
containing similar as well as additional provisions (in). 

There are general provisions regulating the laying of jiipes in 
metropolitan boroughs and in the City of AVestniinster (n) which 
require a lilto notice of intention to break up the streets to be 
given to the council as under the Gasworks Clauses Act, 
1847 (o), and similar su[)erintcndciico and reinstatement, but it 
is further retjuired that the notice should staio the name of 
tJjG street, and llie ]>articular part thereof, in which the pave- 
ment, surface, or soil is intended to bo broken up, the day on 
which the worlc is projiosed to bo commenced, and the time wilhin 
which it will be comideted. In cases of emergency the notice 


(k) Gaslight mid Coke Co. Acl, 1870 (80 & 40 Yict. c. ccxxv.), s'*. 18—10; 
South Metropolitan Gas Act, 1800 (ol) & (30 Vict. c. coxxvi \ o, 0 — 18 ; 
South Motiopolitaii Gas Act, 1001 (lEdw. 7, c. clxxxix.), hs (5--S, 11, 12; Com- 
mercial Gas Act, 1002 (2 Edw. 7, c. cxxxiv.), ss. Id — 10; and see, as to 
form of auction clrin.so, p. 370, ain'e. 

(/) 10 & 11 Yict. c. 10, bs 6 — 12. As to tho a 2 >i)li(’a^iou ol this Act to the 
metropolitan companies, see Mt4rt*i)olis Gas Act, 1800 (23 & 24 Yict. c. 120), 

B. 2. 

{in) ThcbO Acts are • (1) tho Metropolitan Paving Act, 1817 (07 Geo. 8, c. xxix.) 
(comiuonly known as Michacd Ang< lo Taylor’s Act), so far ns not impliedly 
re])calcd hy other h'gislation. Its uf)Oialion is expressly saved hvtlie Gasworks 
Clauses Act, 1817 (10 & 11 A^ct. c. 10), s. 47, but as to its iinjdicd repeal, see 
Metropolis Management Act, 1800 (18 & 10 Vict. c. 120), s. 217. Tho clauses 
which may still have ojicration are s. I'J, uiving tho local authority (now the 
borough or city councils) j>ower lo oxanuno plans ol* gas mams and pipes ; 
8. 14, leipiiung^ oJlicers of comiuiuios having pij»es below the street to send their 
names and places of abode to tho s.ud cuuiicil'J , s. 10, i dating to repairs of 
defective ] epos ; s. 18, relating to removal of rnbbidi and uhsti'iictioiis m con- 
nection with laying and lepaiiing xnpes; s. 19, ie['aiiing Lroadies of the pave- 
ment caused by the falling m of any pipe to bo inclosed; s. 22, giving local 
authorities power to do worivS inglcctod by companies. (2) Tho Metropolis 
Munugement Act, 1850 (IS & 19 \ ict. c. 100\ as umcinh'd by tho Metroxxdis 
Mauagomoiit Amendment Act, 1802 (25 & 28 Vict c. 102), and the Loudon 
Government Act, 1899 (02 & 03 ATct. c. 11) (3) In the City of London, tho 

City of London 8ow'ers Act, 1818 (11 & 12 Yict. c. clxiii.), as amended by the 
City of London Sewers Act, 1801 (14 & 10 Yict. c xci.), and City of London 
Sowers A.ct, 1897 (60 & 01 Vict. c. cxxxiii.). (4) Yarious local Acts, e.g.. 
Metropolitan SubM'ays A(‘t, 1808 (31 & 32 Yict. c. Ixxx.), London County 
Council (Subways) Act, 1893 (50 ^ 57 A^ci. c. ecu.), City of London (A^arious 
l^owers) Act, 1900 (03 & 64 Yict. c. ccxxviii.). These Acts authoriso the local 
authorities to make subways in streets, and to remove pipes into them, or to 
require pipes to bo la,d in them. (5) The Motroiiolis Gas Act, 1860 (23 & 24 
Vict c. 125), as amended by the Motropulifl Gas Act, 1861 (24 & 25 Vict. c. 79). 

(>i) Metropolis Management Act, 1855 (18 & 19 A^'ict. c. 120), ss. 109—115. 
There are corresponding piovisions applicable to tho City in the City oi London 
fciewers Act, 1848 (11 & 12 A^ot. c. clxni.). 

[o] Pi & 11 Vict. c. 15, s. 8 j and see p. 327, ante. 
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muKt be given within twelve hours after the work of breaking up is 
begun (p). No gaslight company is allowed at any time to break 
up or open any such pavement, surface, or soil for the purpose of 
laying down any now mains or pipes without the consent of the 
council in writing, except that if the council refuse or delay their 
consent to any company to lay down mains or pipes in accordance 
with the provisions of the Metropolis Gas Act, ISlIO, the Board of 
Trade may authorise the same to be laid down without such 
consent {q\ but a company or j>Grson may break up or open any 
such pavement, surface, or soil for the purpose of laying dowm and 
attaching mains and pipes already existing to any now service 
pipes without sucli consent on giving the council three days’ 
notice of its intention to do so (p). The council have poww to 
direct the manner and time in which gas companies may o])cn up 
the street (r). No pavement isito ho considered ns having been 
reinstated in a propei' and substantial manner unless iu has been 
reinstated with tlie same or similar materials, of tho like quality 
and thickness, and CGTuented and bound togeilier in the same or in 
an equally substantial manner as those of wdiicli it was composed 
in such manner as is satisfactory to tho council («), and the 
company must also reinstate to the satisfaction of the council’s 
surveyor parts of the sti'rot contiguous to the parts ])roken up, 
which may have been aft'ected by tho works of the company (t). 

764. The borough council have also power, in co.se any 
pavement of any street in tlieir l)orougli bo snnl:, broken, injured, 
or damaged by reason of the breaking, bursting, or want of repair 
of any pipe belonging to a gas or other company, if they deeni it 
expedient so to do, to cause notice to he given to tho company, to 
whom such pipe is su])posed to belong, forthwith well and 
sufficiently to repair aiui nuiko g(^Kl such pavement, and if tlio 
company fails wiiiiin forty-eight liours to taK'c up the pavement and 
sufficiently repair and amend the pipe, and cause the ground to 
be w^ell and sufficiently filled in and rammed dowm, and tlie 
pavement to be relaid and repaired to the satisfaction of thq council, 
the company will be liable to a penalty not exceeding (a), ]f 
after the pavement has been taken up and the ground opened by 
any company in pursiianco of such a notice, it is discovered that 
the defective pipe beneath the surface docs- not belong to that 
company, but to some other companj", then tlie first-mentioned 
company must wuthin foriy-oiglit hours after such discovery 
cause a cojiy of the notice to ho given in like manner to the 
company 1o wdiom the pipe lielougs, and require it to obey and 
cotnply'with tho notice, which latter company must reimburse 


(;/) Metropolis !M:inaii:emont Act, 1855 (13 & 10 Yi(t. c. 1120), s. 109, and (’’ity 
of London Sewors Ac^'lSlS (11 & 12 Viet. c. clxiii.), ss. 158 H scq. Th^ro aro 
poualtios provided for failure to comply with these conditions. 

(a) Metropobs Gas Act, 1860 (23 & 24 Viet. c. 125), s. 54. 

(r) Metropolis Management Act, 1855 (IS & 19 Viet. c. 120), s. 110. 

(fi) Ihid., s. 111. 

(0 Metropolis Management Ainendraont Act, 18G2 (25 & 26 \ict. o. 102), 
B 82. 

(a) Metropolis Management Act, 1855 (18 & 19 Viet. c. 120), s. 112. 
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and pay on demand to the first- mentioned company the reason- 
able costs and charges incurred in and about taking up the 
pavement and opening the ground, and comply with the notice 
ill all respects as if the original notice had been given to it, and 
it is liable to the same penalties for neglect. If the company 
to whom such notice was originally given, and by whom such 
pavement has been first taken up, and who have opened the 
ground, neglects to give the notice to the company to which the 
pipe actually belongs, it renders itself liable to a penalty not 
exceeding i:20(/j). 

765. The council of tlie borough have also power, whenever the 
permanent surface or soil of any street in tlie boiough is broken up 
or opened, if they think it expedient so to do, to fill in the ground 
and do all iiccessavy work, mste{id of permitting the person or 
company to do so, and tiie expenses of filling in such ground and of 
making good the pavement or soil so broken up or opened are to be 
repaid on demand to the council by such person or company (c). 
Borough councils may also contract and agree for any term of 
years, or otherwise, with the several companies or persons authorised 
to take up any of the pavements or other formed surface of any of 
the streets in their ]>orough, for filling in, leaving, and restoring 
such parts of the said streets as may be from time to time required 
to be taken up for the purpose of laying, altering, or repairing any 
pipes or other like purpose (d). 

766. For the protection of the water supply of the motro 2 )oHs, 
it is jirovided that whenever any gas company or its servants, 
agents, or woikmeii, dig or sink any trench for laying any new 
liiains or pipes, other than service jjipes, for the conveyance of gas, 
or other apparatus, near to which any pipe belonging to the 
Metropolitan Water Board for* conveying water or any branch or 
service pipe for the BU 2 )ply of water to any dwelling house or 
buildings, is laid, such gas company, its servants, agents, or 
workmen, must give four hours’ previous notice thereof in wTiting 
to the manager, chief clerk, secretary, or engineer of such Water 
Board, such notice to be delivered at the piincipal office of the 
Board between the hours of 10 a.m. and 4 j).m., and must, under 
the inspection of such manager, chief clerk, secretary, or engineer, 
protect and secure every such \vater pipe from any injury, and 
repair any damage done to such water pipe. In default of repair- 
ing such damage, the gas company is liable for each default to 
forfeit and pay to the secretary of the Water Board, for the use of 


(h) Molropolig Management Act, 1835 (IS & 19 Viet. c. 120), s. 113. 
h) IhuLy 8. 114. Tne cost of reinstatement may include the cost of laying 
additional concrete to prevent subsequent subsidence, when such ]s necessary, 
in order that the street should be as good, and remain as good, as it was before 
the excavation {Commercial Gas Co, v. Poplar Borough Council (1906), 70 J. P. 
178). If the council acting under this power negligently make up the road, 
whereby a person suffers damage, no action lies against the gas company, not- 
withstanding the Gasworks Clauses Act, 1847 (10 & 11 Viot. c. 15), s. l(f{Cresstf 
V. l^Quih Metropolitan Gas Co, (1906), 70 J. P. 406). 

(d) kletropoHs Managonient Act, 1855 (18 & 19 Viet. c. 120), fl. 115. 
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the Board, a sum not exceeding £B, and also the costs and expenses Sect. 2. 
incurred by the Board in protecting and securing any such water Laying of 
pipe, or in repairing or making good any injury that may have Pipes, 
been done thereto, such costs and expenses to bo ascertained 
by any justice, and recovered, on summary conviction, before a 
magistrate (<?). 

767. All pipes to be laid by a gas company for the conveyance Ojossing 
of gas must bo laid at the greatest practicable distance from tlie 
nearest part of any pipe then laid down by or by the order of any water 
company, or by the Aletropolitan Water Board, for the conveyance of 
water, and wherever the wddth of the c«arriagevvay or footpath will 

allow thereof must be laid at a distance of four feefc at least from 
the nearest part of any such water pipe, unless in cases whore 
it is unavoidably ne(*ossary to lav the gas pipe across or nearcir 
to any water pipe, in w^hicli case the said gas pi})e must, wdierever 
practicalde, be laid over and above tlie said w^ater pipe at the gj*eato.st 
practicable distance tlierefrom, and so as to form Lherewitii a right 
angle, or as near tliereto as tlio situation will admit. In every 
fiiieli case the gas pipe so erossing the water pij^o must bo at least 
nine feet in length, so that no joint of any gas pipe sliall be nearer 
to any water pipe than four feet at the least, wli(3re the widtli of 
the rood, street, passage, court, or other place will admit. Every 
such gas pipe so crossing a water pipe must, for the wdK»lo lengtli 
thereof, bo sutliciently bedded in wnth good sound clay or other lit 
materials of a proper consistence, and well worked and rammed 
into the trench all round the gas pipe. In laying down such gas 
pipe the gas company must use such joints as are for the time 
being of the most improved description for preventing the leakage 
of gas, and must in no case join two or more gas pipes together 
previous to tlieir being Liid in th« trench, but must lay each 
pipe as near as may be in il s place in the trench, and in such trench 
properly form the jointing wdtli the other pipes to bo added tliendo 
with pro])cr and sulUcueit materials, and it must also, wdierevor 
practicaldo, lay, and w^ell and suflicioiitly bed, each joint of tb.e mam 
gas pipes, and also the joints or screws of the branch or service 
gas pipes connecting with the main gas pipes, and also the joints 
of the service or branch pipes for convoying the gas from the main 
gas pipes to the houses and other buildings, and all other joints, 
inlets, aperturesr, or openings, wliich are or may be made in any of 
the main gas pijics belonging to the gas company, in such manner 
and of such material as shall, as far as reasonably practicable, 
prevent leakage (/). 

768. Each company must make a map of the district, within Map of malm 
which their mains or pipes are laid, to a certain scale, and show P‘pe3- 
thereon the lines, sizes, and depth * beneath the surface of all 

their existing mains or pipes, except service pipes to existing 


(c) Metropolis Gas Act, 1860 (23 & 24 Viet. c. 125), b. 49 ; and as to recovering 
penaltiee, see s. 46 {tbidX and Metropolis Water Act, 1902 (2 Edw. 7, c. 41), s. 3. 
As to eriforcement of orders of justices, see title Magistrates. 

(/) Metropolis Gas Act, 1860 (23 & 24 Viet, c, 125), s. 50; and as to con- 
tamination of water by gas, see p. 382, post 
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SsoT. 2. houses, and the position of all valves, syphons, and other 

Iiaylng of appliances, and must once in every year, on or before the 31st 

Pipes, December, correct the map, and make such alterations therein 

■ ■ or additions thereto as may be necessary to show correctly as 

near as may be the lines, positions, sizes, and depths of the various 
Inspection pipes and also their appliances. Such map must be kept in the 

of map. principal ofiSce of the company, and must be open to the inspection 

of the local authorities and their ollicers generally, and to the 
public generally during usual office hours, who may inspect or 
take copies or extracts from the same, and the company may 
charge and take the sum of Is. for each inspection of the map, 
and the further sum of 2s. (Sd, for each extract, tracing, or copy 
taken of the map. If the company wilfully fail to comply with 
any of the requirements in respect of such map, they are liable to 
a ])onalty not exceeding ^1^50, wlvch two justices of the peace may 
adjudge {g). 

Seci. 8. — NimmiccR and Contamhiailon of JVafe?^ Supply. 

Protection of 769. There are special ju’ovisions in the metropolis for the 
water supply, prevention of the contamination by gas of the water supply in 
addition to and partly in substitution for those contained in the 
Gasworks Clauses Act, 1817 (Ii). Every gas company is answerable 
for any damage, spoil, injury, or mischief done to any of the pipes, 
works, or property of the ifetropolitan Water Board, or which may 
be sustained by the Board in consequence of any act, matter, or 


(v) The ahovG provision in almost idenlioul toirns occurs in ilio special Acts of 
the three compuTiies. As to these <‘()mpamCH, soo p. <nife. As rei>:arfls tho 
Gas Light and CN>ke Company, rog City of Ijondon Gas Act, ISCS (lil •fc \'jct. 
c. exxv.), es. 88, 8a, apj)lied genera lly by tho Gaslight and Coko Co.’s Act, 1868 
(81 & 32 Vi«it, c. CM.), B. 100 ; tho scale of tho map is presc.ulK.Ml to bo not k ss than 
fivolVet to the milo. As regards the South Meliopolitan Gas (\)Ui]iaiiy, rco tho 
South Metropolitan Gaslight and Coko (’o.’s Acb 1809 (32 tSc 33 Viet. c. exxx.), 
SB. 70, 71, wliero the ecalo ip three ioet to tho nulo ; and up n'gariip the Com- 
mercjal (bis Company, see tho (’ommcicail Gas Act, 1873 (38 39 A'lct. c. co ), 

8. 70, where tho bcale of the map is to bo not Icps tlian fr, n foot to tho mile. 
Somewhat Biniilnr provisions as regards maps are contained lu the IMctropolis 
Gas Act, 18G0 (23 & 2*1 Vict c. 12.5), ph 42 — 44, excoi^t that the scale is to bo 
not less than six inches to tho mile, and tho deposit is to ho made with tho respoc- 
tivo clerks of tho })cac*e for tho counties in which tho mains lie. The^o latter 
provisions are roiiculed iii tho case ol llio Commeioial Gas Company and of jiart 
of tho Gas Light and (Joke Company s works (see Commercial Gas Act, 187.5 
(38 & 39 Yict. c. cc.), s, 70; Gaslight and (’oke Co. Act, 1876 (39 & 40 Yict. 
0 . ccxxv.), s, 80 and tlioy are probably obsolete as regards tho other companies. 

(70 10 & 11 Yict. c. l4 fis. 21 — 29 (see p. 361, antr), applied to the Ijondou 
conijjunies by the ^Metropolis Gas Act, 1860 (23 &: 24 Yitt. c. 125), s. 2, as to 
which Poe A.-O. v. Gas/ij/fit and Voice Co. (1877), 7 Ch. 1). 217. The Gas- 
woiks Clauses Act, 1871 (34 & 36 Yict. o. 41), s. 9, also applies to the metro- 
politan gas companiep, except the Commercial Gas Company, as to which see 
p. 377, ante. These other provisions as to contamination of water supplies are in 
the Metropolis Gas Act. 1800 (23 & 24 Yict. c. 125), ss. 48—62. They are very 
similar to those in tho Gaswoiks Clauses Act, 1817 (10 & 11 Yict. c. 16); see 
p. 360, aifite. Theio are idso provisions in other Acte as to the contamination of 
water by gas wabliinga and other liquids, as. for example, Public Health 
(London) Act, 1891 (64 & 65 Yict, c, 76), ss. 52, 63 ; Thames Conservancy Act, 
1894 (67 & 68 Yict. o. clxxxvii.), ss, 90 e< seq. ; and, in the City of London, see 
City oI London Sowers Act, 1S48 (11 & 12 Yict. c. clxin.), b. 76. 
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thing done or executed by Buoh gas company or any of its Sbot. 8. 
servants, agents, or workmen (i). Nnisances 

770. Whenever the water supplied by the Metropolitan Water tmtaation 
Board is contaminated or affected in any way whatsoever by the of Water 
gas of any gas company, the gas company must within twenty- Supply, 

four hours next after notice thereof in writing signed bv the 


secretary for the time being ot such Board, or by any i.orson using fSr 
tlio Board’s water, and left at tho oilico of the gas company, tamination. 
cause measures to be taken effectually to prevent such gas from 
contaminating or affecting such water. If the gas company does 
not within forfcy-cight hours after such noLice has been so left use 
all reasonable means effectually to remove the cause of such 
complaint and prevent all such contaniination whereof notice has 
been given, it liecomes liable in respect of each complaint, in 
resi)oct of which notice has beei/ given, to forfeit and ])ay to tho 
secretary of tho JMctropolitan AVator J]oard, for the use of the Board, 
a sum not exceeding :t>10 for each da}" during which tlie vater 
su 2 )plied by the Board remains contaminatod or affected by the 
gas of tho comiiany (/.). 

771. In every case when upon such comjilaint a question arises Examinai 
as to whether or not the watiT is contaminatod or allocted by tho 
gas of a gas company, tho Alctropolitaii AVator Board may dig to coiitlmm! 
and about and search and examine the mains, pipes, conduits, and tion. 
ap 2 )aratus of the gas company adjacent to the pipes of the Boaid 
for the ^mrpose of asceitaining A\hether or not such contamination 
proceeds horn or is occasioneil by th(^ gas of the gas comjiany, ii])on 
giving twenty-four hours’ previous iioiico m writing signed by tho 

(z) Motroiiolis Gas xict, 18G0 (28 & 24 A’’ict. c. 125), s. 48; and as to tiansfcr 
of rnjflits to tlio Xtotropolitan "VVatur Board, soo Metropolis Water Act, 1002 
(2 Edw. 7, c. 41), s. d, and title AVater SoA^ly; andcoinparo Gasworks Glauses 
Act, 1847 flO & 11 Abet. c. 15), s. 20, and Qaswoiks Clauses Act, 1871 (84 & Oo 
Abet. c. 41), s. 9 ; and see p. 359, ante. 

(^•) Metropolis Gas Act, 1800 (23 & 24 A^ict. o. 125), s. 51. Sucli pciiallv 
is recoverable on summary conviction boforo a luagislrate (ilnd.^ bh. 40, 47) 

As to eiiforceinent of ordois of magistrates, see title M.vgistkates. No s}>eciai 
remedy or provision for giving lelief to any person given liy the said Act 
is to iirejuclice or diminish the goueial juiisdiction of any of tho siipeiior 
courts over or with resjiect to tho acts or defaults in re-»pect of whicdi the 
special remedies or provisions are so given (t/ud., s. 55), It is also piovidcd 
that whenever it appears to tho Board of Trade that any of the provisions of 
the Metropolis Gas Act, 1860, have boon violated or not complied with, or that 
tho gas company are acting in a manner unauthorised by law, and if it ap}>ear 
to the Board that it would be for the public advantage that the gas company 
should be restrained from so acting, or compelled to do any act for remedying 
the wrongful act done by them, tho Board of Trade may certify the same to His 
Majesty’s Attorney- General, and thereupon he, if ho be so advised, is required 
to proceed by information, action, or other proceedmg, as the case requires, to 
restrain tho wrongful acting, or to compel tao doing of the acts for remedying 
the wrongful acts ; but the Board of Trade may not give the ceitilicate at a 
period exceeding one year after the commission of the offence specified in the 
ceitificato {ibid,, s. 45). Proceedings might also bo ttikon under the oidinary 
law in the name of the Attorney-General for acts ultra vires or in resi)ect of a 
public nuisance; see, for example, A.-G, v. Gaslight and CoJee Go. (1877), 7 
Oh. D. 217 ; and see Pudsey Coal Gas Go, v. Bradford Corporation (1873), L. R. 

15 *Eq. 167 ; ^tocJcport District Waterworks Go. v. Manchester Corporation (1862), 

9 Jur. (w. 8.) 266. 
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eociretary of the Board and left at the head ofHce of the company, 
of the intention of the Board so to dig, search, and examine, and of 
the time and place or places when and where such digging, search, 
and examination are intended to be made. If it appears that the 
said water has been contaminated and that there has been any 
escape of gas whereby such contamination has been produced, then 
the costs and expenses of the digging, search, and examination, and 
of the repair of the street, road, or place taken up or disturbed must 
be borne and paid by the gas company. If, however, it appears 
that the contamination has not arisen from any escape of gas from 
any of the mains, pipes, and conduits of the gas company to whom 
the notice was given, then the Board must bear and pay all the 
costs, charges, and expenses of and incident to such examination 
and search, and they must also make good to the gas company any 
damage occasioned to its mains, , pipes, conduits, or aj)paratus by 
Bucli search, and also any injury or damage done in or about any 
of the streets, roads, and places broken up and disturbed in such 
search.^ The amount of any such damage is to be ascertained and 
determined by any justice, and recovered on summary proceedings 
before a magistrate (/). 

Sect. 4. — of Gas. 

772 . Each gas company within its own district was required by 
the Metropolis Gas Act, 18G0 (m), subject to certain conditions, to 
gas for public and private use. The provisions of the 
G-asworks Clauses Act, 1871, relating to such supply (a), ap])ly to the 
Gaslight and Coke Company and the South Metropolitan Gas CJom- 
pany, and supersede the provisions in the Metropolis Gas Act, 1800, 
in so far as they are inconsistent with one another. In the case 
of the ComuKircial Gas C(»mpany the provisions of the Metropolis 
Gas Act, 1800, still apply (o)* * 

{!) Metropolis O^is Act, 1800 (23 21 Yict. c. 125), s. 52. Tlie damage is 

iv<;ovorablo in the same way as a ptaially, as to which boo ihi<L, s. -1(5. As to 
ciihacomeiit of orders of justices gonerally, see title Magjstiiat 1 '> 

(//i) 2lJ & 24 A^iet. c. 125; see ss. 14 — 18 a'^ to supply of gus and motors to 
owners and oc-(;upiers of piciiiiseg, and 22 {iM ) as to public lighting. 

(n) 34 & 35 Viet. c. 41 ; see ss 11, 13 -23 (?/u(/.)aa to BU]»ply ot gas and nif‘t''rs 

to owners and occupiers of premise^, and bs. 21—27 (i5/d.) as'tu public lightim- ; 
and see pp. 333 et stq., 312 et scy., aiiic, ^ 

(o) 8ce j)p 376, 377, wntr Under these provisions every gas company suppl 3 % 
big gJis within any district is requmod, as to any premises or street within such 
district not already supplied with gas, and which shall lie within fifty yards of 
any existing mains, at their own exiienso, on being required by the owner or 
occupier of any promises within the district, or m part within the district, who 
ehall contract for not less than two years to pay gas rates in respect of such 

an amount equal to 20 jior cent, upon the outlay, to provide and lay 
all pn>per and sulticiont communication, service, and other pipes up to the 
premises ot such owner or occupier, to communicate with the gas companies* 
mains, and must, if so requir^ by the owner, occupier, or local authority, 
luimishhimqr them, at the rate proscribed, with a supply of gas for the purpose 
of being used in or on the premises or for lighting the street, and, if so required 
by the owner or occupier, tumish him with one or more meters for ascertaining 
the quantity of gas consumed, but the company is not bound to supply more 
than one meter for each consumer occupying a separate dwelling or apartment, 
nor any meter exceeding a five-light meter ; the rent which the company may 
charge for such meter may not exceed 10 per cent, of its net cost. Before the 
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773. A gas company may, subject to various statutory provisions, 
enter into any contract with any owner, occupier, or local authority 
for all or any of the following purposes, namely, for supplying him 
or them with gas and with lupes, burners, meters, lamps, lamp- 
posts, and other apparatus, and for the repnir and cleansing, and 
for tho lighting and extingui&liing thereof, in such manner and on 
such terms and conditions as the parties agree (p). Every con- 
tract ^Yithout seal is binding on the company if it l)e signed by at 
least two directors, or by the secretary or other onic(u- by the 
authority of at least tw’o directors (q). No contract for any of the 
al)ovo purposes may contain any term or condition for giving^ incase 
of difference, tho sole arbitrament thereon to the gas company or to 
any officer or person wdio is or has been ('injdoyed by it, or \vho 
may have any pecuniary interest in such company, or for requiring 
any notice by a consumer discontinuing his supply of gas or meter 
which shall make him liable to pay more than one month’s rate or 
meter leiit after the time of the service of the notice, or wdiich 
shall entitle tho gas company, except for breach of any stj^tutory 
provision, to discontinuo any sup2)Iy of gas b}" Jess than one montli’s 
notice in writing to tho consumer unless the rate duo for gas shall 
1)0 in arrear, in which case three days’ notice in writing to the 
consumer is sufficient (?•). 

774. As regards supply to public lamps, the local authority mpy 
provide and keep in reiiair their own public lamp-puhts and lamps 
and ai)2iaratus connected therewith, and in case of their electing to 


owiioi (a- occupier is entitled to liavo tho jiipcs provided and laid, or to have a 
supply of gas or of meters furnished, ho must, if wo rouuiied in writing by the 
gas company or any of tlieir officers, give to tho company such security for tho 
ptij'ment of tlie rate for the gas and tho rent for every meter to bo supplied to 
him as he and the company agree, or failing* agieement, as shall be d(‘toi mined 
by a police magistrate, or m the City by a justice of Iho peaco for tho (hty. 
Any such magistrate or justice acting for the distiict isroipiiied, on tho applica- 
tion of either i>arty, to detormino the nature and amount of security to bo 
given. The security may, as siicli magistrate or justico tliiiiks fit, be the deposit 
with tho gas company or with any i>orson approved by such magistral o or 
justico, or the piepaymont to the gas company, of a sum of iiiouoy, or any other 
security which tho magistrate or justice thinks sutficiont and reasonable. The 
determination of tho magistrate or justico is binding on all parties and iiiial. 
It the security bo tbo deposit with the gas company of a sum of iiionoy, tho 
company must pay inteicst thereon to the consumer at such rate as iho 
inagistiato or justico dotermines. If the gas com]>any, not being enlitlod to 
roquire or not having loqiiircd any socuiity, wilfully fails for seven days after 
being thereunto required in wilting by the consumoi, or, where tho security 
agreed or determined as aforesaid is given, wilfully fails for foiirtoon days 
thereafter to provide and lay all proper and sulhciciit communication, service, 
and other pipes, or to fiuiush a supidy of gas, or any motor as aforesaid, tho 
company is liable in any such case, on summary conviction, to forfeit and pay 
to tho consumer a penalty not exceeding lOs. for ovory day af tor the expiration (d‘ 
seven or fourteen days, icspectivoly, during which tho failure continues. Any 
private consumer must, if so required in writing by the company, consume tho 
gas by meter; but any consuinor may, if be thinks lit, provide Ins own meter 
(jVIoiiopolis Gas Act, i860 (Iilo & lid \i(it. c. 12o), ss. 14 — 18). 

(p) Jhid.f ti. 19; and comimre Gasworks Clauses Act, IS 17 (lO & H Viot 
o. 16j, s.,13. 

(g) Metropolis Gas Act, 1860 (23 A 21 Vict, e. 126), s. 20. 

(r) Ibid,, B. 21. 

a.L.— XV, 
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L'lirn by meter, light and extinguish the lamps, and defray the 
expenses tliereof (s). The gas for public lighting must, if required 
by either party, be supplied by measurement, and the referees (/) 
must, if required by either party, from time to time prescribe and 
certify the mode of ascertaining tho quantity of gas consumed by 
the puhtic lamps (a). 

775. Tlie price which may lie charged for gas for public and 
private u *.(3 is regulated hy tlio special Acts of the companies. 
Theie is a ]U'es(*rih(j(l standard jirice and standard dividend, and a 
sliding scale in respc^ct of each company, according to w’liich the 
price and dividend may vai’y(/>). In the case of prepayment meters 
the dial <;e mii.st IK* th(! same as to other gas consumers (c). The 
company niusi not (diaigo for any ])i(*pa.yment meter and fittings 
to bo ii-ed Ihorfuvilh any sum other than a sum of mone}^ calculated 
accouling to the qiiaiitity of gas.supplied through such prepayment 
meter, and the niaxinium sum to lie so charged is k) he at the rate 
of 10(L ]icr 1,000 cubic feet supplied in iii Liinor aforesaid, such 
sum to include tlio hire of one meU*r and the httingsused Iherewdth, 
and also the providing, Idling, fixing, repairing, and niaintonanco 
of the meter and fit tings, and llie cost of colh'ction, inspection, and 
any other cost incurred liy tho company in connection whtli tho 
meter and fittings («/). The maximum charge for the hire of a 


(<0 Guh Act, isai) (2o Si. 21 c. 120), r 23 , aial pco also Motro- 

poiis ]\hni}igi*iiiont Act, ISf).! (IS Sc 111 \ ii*t c. 120), s. 130; uiulp. IJOtl, onfe. As to 
lighting ])u])hc seo (iaswoiks rl»tjN(‘s Act, 1S71 (31 tJv: 35 Vict, c. 41), 

Bs 1M~27, KTnl ]\ 3 1 J, ante, A\ hen tliosc clauses are not ajq^icable tho provision 
in tho Mrlro] tolls (I'n? Act, 1S3() (23 aV’ 2i \ ut c. 125), s. 22, rcquiies the gas 
coiupiniy v{*ll auh ellcLtiially to light all puhlie laiupB lu all stioets which they 
aic rcquiioti by tlm local aulhoiity to light, and, accoiiliiig to the terms of their 
coului' t, to bui'ply to tho local auilioiity ho mu(*h gas as they requiie for their 
public, hnaps, jtioMdod that tho gas c‘Oiii])uny sliall not be com])cllcd to light any 
bticct. \Mlh lamps at a grcatci dxst^uco Irom each other than boventy-livo yards. 

(^) As to ich j'o«‘b, bee ]). 388, vast, 

{(f) This pro\ isiun occuia in almost identical terms in a Bpccial Act of each 
of iliH'c coiii])anK H, nauu'ly, in tho (A)mim*icial Gas Act, lS7r3 (38 & 31) Vict. 
c, cc-.), s. St; (jiaslight and Coke (’o. Act, 1878 (31) Sc 40 Vict. c. ccxxv.), 

р. 32;, and >S.)nth .MctH>]tolitau Gublight and Coke Co.’s Act, 1870 (31) Sc 40 
Yic.t. 0 . ccxxix.), H. 33. 

(?d As to grs’.nal foim of such eliding scale, fco p. 371, ante, and fur tho 
paiticnlar foiius ol llio \arioiis companion, hcmi South Metropolitan Gas Act, 
1000 ((33 & 01 ^Jcl. c. clxii.), t-. 5; Comiuciiial this Act, 1002 (2 Edw. 7, 

с. cxxxiv.), 8. 12 ; Gas Lmlit aiiJ Cok*> Co.’b (Capital < biisolidation) Act, 1808 (G1 
1^02 \ u t c. clxx'i.l, R, 15, a.s aiiKuidcd hy the Gas Light and Coke Co.’s Act, 
1003 ; 3 JAlw. 7, c xli,), ss. tS, 0. ’rJicicare vaiioiis ijrovisions in the special Acta 
icgul.diiig the pri( e to ho ch.iigAid to juihlic authorities. Lilfoienccs between 
hic.tl aullioiitu s and tho c"*!!!!!] auics as to tho ruto to ho charged are to be settled 
by aibiGutum under Ibo CumpanicH Clauses Consulidaliou Act, 1845 (8 & 1) 
A let c 10), in the ca'-o (»f the Gas Juglit and Cuke Company and youth Metro- 
I)olit,!M (la- CompuTiy (see GasA^oiks Clauses Act, 1871 (34 & 35 Vict, c. 41), 
6. 2:, and conq).ue iM. tropolis Gas Act. 1880 (23 Sc 24 Vnt. c, 125), s. 28), 
ami in\d<'i the Lauds ( lausos Cofisolidatioii Act, 1845 (8 Sc 9 Vict. c. 18), in the 
» aseof tho (\)T ’vyuu.d Gas Company (Coinniorcial Gas Act, 1875 (38 & 39 Vict. 
C. cc ), S. 80). t-’f .* titles COMTANIES, Vol. V., p. 728; CoXIVI’LSOKY PUKCIIASE 
oi<' Jjaxi' Axn ( 'oMi J nsatiux, Vol VI., j). 78. 

(c) Motiopolis (his (rifpjiyiucnt Meter) A<3t, 1900 (83 Sc 61 ATrt. o. cclxxii.), 
B. 3. I his scctnui in ll'o form of tho model clause ; see ]>. 338, ctn^c. 

(d) Metropolis (»as thiepayment IMetoi) Act, 1900 i^83 A 84 Adct. c, cclxxii.), 
»• 1 IIjo above rate j - open to revision by the Boaid of Trade as follows ; — 
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prepayment uieLer, witliout fittings, is at the rate of 10 per cent. Sect, i 
per annum on the cost of tbe meter to the companies respective!}’, Supply of 
and tlio Acts of tlie respoctivo companies in regard to ordinary Gas. 
meters apply, so far as ajiijlicTlde, witliin tlio cumjtiiuii's' respective 
districts, to pivpa} ment motors (<’). A company in collccling money 
for gas supplied Lv means of a prepayment i soL i K'^inu'd (e 
give a recei])t for llie .same in a form vliicli v, ill sleiw tlm 

rate per 1,000 cubic foot ehargod for gas, and in addition ilm, rate in 
respect of meters and their fittings charged therewith ( f). 

776. The I’ocovery of gas rents and cdiarges and nidf r I'onis is Recovrry of 

governed l)y the Gasworks Clauses Act, 18 1/" (//), and in the (>a,S(i (d’ ciiargea.' 
the Gas Light and Coko Company and kSojiDi Mc tioiKiljtan Gas 
Company by the Gasworks Clause s Act, 1871(//). Tlita-o are alt-o 
provisions in the special Acts of the companies relating to such 
recovery (*). • 

Sect. 5. — rrrsHure, lUnmlnatimj Poircr, rnul Vuritjf, 

Stjb-Sect. 1.— Ptcft/nM ^^iaj<Jtcnh 

777. The pressure at which pas must he sipiplicd by the com- Pio^suro. 
panics, except in the case of accident or repairs, is prosenbrd in the 
special Acts of each gas coui])any (A), and, unless prevented ))y 
necessary repairs or unavoidable accident, it must a,t all times keep 

all its branch or seawice ])ipes fully charged with gas, and the 

If at any limo tdW tlm oxi»nM(it»ii of K*vcn v^'iin ]n»m tlio GlIi August, 

1000, or from tlio dalo of any iicjuiiy uiidei tlus ]'Io\im«>ij, oI the coin- 
jmuios or the London County ( 'ouncil, or tin ( *ity ( oijiointion, ]«‘(|iu*-f tln^ Jloiiiil 
of Trndo in wilting to loviso tlio Haul into, Ili<* I’osnd ut Trjido nuiht iippoinl a 
coinpetont and impartial aibitrator, wli) shall hold an iiupinv and fix a 
maximum rato to bo Hubstituled for tlio luto afoios.aid, and tlu* iJ'Mid of Tiailo 
may at any limo do so, if they think til, at suc*hrcquo.'>'t. At h-a'-t tw cnty-iMglil. 
days boLbie holding any mich inqiiii y the l>o!iid ol 'L'ladn mu^t giv*' to I'acli of 
Iho coinpaiiics, to tho council, and to the corjioration iiutico of snoh inquiiy, 
and of tho timo and place thoieof, and each (d‘ tho coinjianios, tho f ouncil, and 
the coriioration aro to ho oiitiU-'<l to attend and bo Jicaid at su- h nupiiiy 
^Metropolis Gas (Prepavnumt IMctcr) 7\ct, 1‘ 00 (OS (M A'lct. c. ccIyxu.), h. 0 ), 

(c) Jlml , B. 7. - 

If) I hid.y P. 0 

(,9) ]0 & 11 Yicl c. lo, lo, hi; and woe jx oSO, ante, 

(h) 34 & 3o Vict (\ 41, 30 - 11 , and pco p. 3;i0, C'df. I'ho kictiopolis Gas 

Act, 1800 (23 &: 24 Yict. c. hJo), b. 30, piovidcs that an incoming tenant is not 
reqniied to jiay tho arirars of an outgoing tenant unless tho nicoming tenant 
has agreed to do so with thf» defaulting conHunier, and is in \fTy simiiai terms 
to the Gasworks Clauses Act, 1871 (31 & 3,1 Yict. e. dlb p 30 There 
ip also a pimilar piovision 111 the Gaslight and Gnko Co.Vx\cl, ISK) (33 & 3! 

Vict. c. cxxi.), L'>, imd again, B‘tiin‘wliat modilicd, in the Ga>liLdit and 
t^oko Co.'s Act, 1871 (31 iS: 35 Abet. c. l\x\ ), p. l-S 

(i) See Gaslight and Coke Co.’b Aft, 1871 (34 (Jt 35 Abet. c. Ixxv.), 
as. 70, 71 ; Gaslight and Coko Co.’s Act, 1872 (35 & 30 Vict. c. xxin 

р. 17; South kretropf'litaii Gapliuhti and Coko, Co. V Act, 18G9 (32 & 33 Abfd. 

0. exxx.), 89. 80, 81 ; Common ml G.is Act, 1875 (38 & ;^9 Abr-t. c. cc.), Fs. s:», 

86 ; Commorcial Gas Act, 1002 (2 Edw. 7, c. cxxxiv }, s. 1. 

(Jc) It is the same for each company, namely, at Fuch pressure ns (.* halanco 
from midnight to sunset a column of water not less than six-lcutlin < f aii inch 
in height, and from Bunset to midnight a column of water nut h'--. than one 
inch m Jieight; soo Gaslight and Coko Co. Act, 1876 (3(» X 40 A^ict. 

с. ccxxv.), B. 26; South Metropolitan Ga>light and Coko Co.'s Act, 1876 
(39 (Sr 40 Vict. c. ccxxix.), s. 27; CommeTcial Gas Act, 1875 (38 & 39 Yict* 
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',top(*oclvS so turned as not to prevent the hrancli or service pipoa 
irom being at all limes filled with gas (/). 

The illiiminating power of the gas sui^plied, when burned in the 
prescribed manner, is to be ooual io the light of fourteen prescribed 
candles in the case of the Gas laght and (loke Company, the Soulli 
]\retroi)olitan Gas Company, and the ( knnmercial Gas Com})any (m). 
Tlie gas su[»plied must not cxbihil any trace of sulphurettod 
hydrogen wdien tested in the prescribed manner (?i), but no company 
is liable to any forfeiture by reason of tlie pi*esence in the gas sup- 
plied by the company of sulphur iinpurilics other than sulphuretted 
hydrogen (o). 

Siru-SEL’i’. 2.— Gas Vivf trees. 

778. Tlie Board of Trade have been at various times re<piired hi 
respect of each company to ajipoiTit three competent and impartial 
persons, one at least of them* having prnctical knowledge and 
(',xperienco in the manufacture and supply of gas, who wore to he 
called the gas refcices, and in the case ot a vacancy hap})eniiig 
among them l)y death, resignation, or otherwise the Board must 
a])point a compeLenl. and impartial person to fill the vacancy, 
one at least of the throe Indng always qualified as aforesaid. 
Every person appointed to he one of the gas referees continues 
in oflice for one year only from the date of his apiiointment, but is 
capable of reappointnuait. Two of the gas referiios form a quorum, 
and at least two of the referees must concur in every act or 
determination of the relereos {}>). 

779. Tho gas referees are required from time to time to prescribe 
and certify tho mode io he adojited for testing and recording tlu^ 
pressure at which the gas is supiilied by tlie comiiany (g). Tliey 

c- cc.), B. 71. All gas must be BU]q)lie(I at, tho above ja’cssurcs in the case of tho 
Gas Light and Ooko Company aiablho South Metropolitan Gas Goiapany, but 
tho ju’OYision is limited to private cousinuers in the cabO of the Comiiiorcial 
Gas Clonipany. 

U) Moliopolis Gas Act, 18G0 (l2G & 24 Vict. c. 12o), b 21 

(/?i) The gas is to he coiiRumed at tlm iat(3 of tivo cubic feet an hour in the 
burnei* prcsciibed liy the gas refoioes ; see p. SS9, po^i The candles are to bo 
Bpoim candles of six to tho pound, each c(m->inniug 120 grains an hour (Loudon 
Gas Act, 1905 (o Ldw. 7, c civ.), b. 4, aiiiond«'d as to llio Gas Light and Coko 
Companv, by the Gas Ijight and Guke Co.’s Act, 1909 ^9 Edw. 7, c. Ixxxvii ), 
b. GS. This Act also contained a provision fixing tho calorific power of the gas 
eu])plied {ihitl., ss. d9 — 4;j) ). 

Loudon Gi-s Act, 1905 (5 Edw. 7, c. civ,), s. 0. As to tho prescixbed 
manuer, see p. 589, post 

(o) London Gas Act, 1905 (5 Edw. 7, c. civ.), s. 7. As to testing for Riicli other 
impurities, see tbid , s. 5, and p. 591, post. 

( ;j) Those provisions are contained in tho special At'ts of the companies. As 
to the Gas Light and Coke Company, seo City of Loudon Gas Act, 1808 
^1 & 52 Viot. c. exxv.), fl.s. 29 — 52, as oxtonded by the Gaslight and Coke 
Co.’s Act, 1868 (31 & 32 Vict. c. cvi.), s. 109. As to the South Metropolitan 
Gas Coiupany, see South Metropolitan Gaslight and Coke Co.’s Act, 1869 
(32 & 35 Vict 0 . exxx.), ss. 15 — 18, and as regards the CommoiciM Gas 
Company, see Commercial Gas Act, 1876 (38 &39 Vict. c. cc.), ss. 22—26. Tho 
iTfst appointmeiil s woio required to be made iu each case within a few months 
of the passing of the iJavUoular Act. 

(f/) The Gaslight and (Joke and other Gas Companies Acts Amendment Act, 1 880 
(45 & 44 Viot. 0 . clxxxi ), h 6. This Act is amended b}’^ the Louden Gas Act, 
1905 (5 Edw. 7, c. civ.), and the two Acts arc to be read and construed together 
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are also required from time to time to prescribe and certify the 
situation and number of the testing places and the apparatus and 
materials therein for testing the illuminating power and purity of 
the gas to be provided by the company, and the company must 
in'ovide and maintain such testing places, apparatus, and materials 
accordingly, and tlio same are to be under the controfand manage- 
ment of the London County Council, or, in the City, of the Common 
Council, who are referred to as tlie controlling aiithority (r). The 
gas referees must also from time to time prescril)C3 th(; Immor for 
testing the illuminating power of the gas sup 2 )Iied and the chimney, 
if any, to be used with sucli burner (s). The mode piescribcd aiul 
certilied for testing and recording the presence of sulphuretted 
hydrogen must not be more stringent than that prescribed in llio 
Gasworks Clauses Act, 1871 (/), and the gas referees may not pro- 
scribe or certify the amount af suli>hiir impurities, other than 
Bultihuretted hydrogen, with which the gas supplied shall be allowed 
to be charged (a). 

They are also empowered from time to time to ju-escribo tlio 
places and manner for testing the gas Hiip 2 >lied for the ])uri)oso of 

us Olio Act (Loiidou ChiB Act, JOe.') (5 Edw. 7, c. civ.), a. 12). Tho oiirlior Act 
is referred to in the Liter Act us llie Act of 18S0. 

(?') ''J’his provision occurs in almost identical terms in the roHja'ctive 8i)0cial 
Acta of tho throo companies. Jn llio case of tho Gas Light and ('oko Company 
one at least of the lebtiiig places must bo in tho City of Loudon, and ono oi* 
more outsido Iho City, Ijach company may have a soiiaiato testing jilnet', 
^^hlch will bo iiud<T thoii own control and management, in tho samo buildings 
us tlfti idaco tliey jiiovide. For these proMsioij.y, see Gaslight and Coke 
Co. Act, 187(i (3‘J & 10 Yict. c. eex^v h JL — 30; South hretrojiuiitan 
(raslight and Coke (>o ’s Act, 1870 (30 A 40 Yict. e.. ccxxix.), bs. 33—37 ; 

( Vimiiicrcial Gas Act, 1875 (38 & 30 Yict. c. cc.), bk. 32, 33. The com- 
panies are recpiiiod to coiuio^t each testing place with such main or mains 
as may ])e prcsciihed by tlio ga^^ lefoicss, by means of ono servico pqio only, 
which shall proceed diicct Irom tho mam into the testing place, and theio bLuU 
be no pipe, liranch, or taj) in any way connected wufcli such seivico pipe outsido 
the testing place, except that the company may jno\ide a tap on Iho ser\ice 
jnj'O at a point outside and as near as practicable to tho testing ]dnc«\ tor iiso 
in case ot emergency only, and such tuj) must he sealed by and on •liohalf of 
the controlling authoiity as occasion may icqniro m such inauner that tho tap 
cannot he used or turned without breaking the seal. Tho company must give 
tho conti oiling authority and persons authoiised by them access at all reason- 
able times to such tap, and in the event of the same having Leon msedor turned 
must forthwith notify tho fact to tho gas icferees and to the controlling 
authority (London Gas Act, 1905 (5 Edw, 7, o clv.\ s. 8) For tho dotinitioii 
of “controlling authority,” see G<islight and Coke and other Gas Gompanies 
Acts Amendment Act, 1880 (43 & 44 Yict. c. clxxxi ), h. 2 : l>y the s.ame section 
“ the corpoiation ” is defined as moaning “ tlie mayor, aldermen, and commons 
of tho City of London, m common council assembled.’’ 

(a) Loiidim Gas Act, 1905 (5 Mdw. 7, c. civ.), s. 3, which also provides th.it 
the burner to be prosciibed by tho gas leferees must be of such a pattern (ih-l 
being an incandescoiit or similar buriior) as shall be practiculdo for use by tho 
consumer, and the burner and chimiioy, if ‘any, is to bo tho most suitable for 
obtaining, and in making tho testis to be so used as to obtain, from tlio gus 
when consmiied at the rate of 5 cubic feet an hour the greatest amount of light. 
The referees under this section havo prescribed the London Argancl No. 2 burner. 

(t) London Gas Act, 1905 (5 Edw. 7, c. civ.), s. 6; and see 8ched. A, 
Part II., of the Gasworks Clauses Act, 1871 (34 & 35 Yict. c. 41), and p. 353, 
ante, arid as to corrections to be made under the special Act, see note (c), tlvf. 

(a) London Gas Act, 1905 (5 Edw. 7, c. civ.), e. 7. As to basting for puiity, 
compare p 393, 
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a,sf'erlalnlng tlie calorific po^Yer, tlio purity as regards sulphur 
other than sulphuretted hydrogen, and the illuminating power (&). 
The company must also provide and maintain at any place such 
ai^paratus and materials as the gas referees may from time to time 
prescribe for the purposes of this pi’ovisnm (r). 

A copy of each cerlificate of the gas referees must be sent to the 
controlling authority and to the company (J). The gas referees are 
rerjnireJ fjom time to time, after giving notice to the controlling 
authority, to visit the testing i)lac( s and examine tlie apparatus for 
the purpose of ascertaining that it is kept in good and proper repair 
and working order (r). 

If the coin])anv think themselves aggrieved by any prescription 
or certificate of the gas rcfcrti(‘S, they may, in tlie ense of an aj^peal 
in respect of a Imrner or a chimney prescribed by the gas referees 
witliin three months, or in any olhn- case within one month, from 
tlie mnking of such ])reHcription or certificate, appeal against sucli 
prescription or certificate to the cliief gas exaiiiiner (/), who, after 
hearing the company and the gas rcfcrc(‘S and any other body 
or peisoii whom ho shall think fit, may confirm, amend, vary, or 
annul such prescription or certificate, and liis decision is to lie liiial 
and conciusivo. Any prescriiition or certificate as so confirmed, 
amended, or varied is to lie deemed the proscription or certificate 
of the gas referees in the matter or matters to winch it rolate.s (r/). 

If the company neglects or refuses to comply with any lawful pre- 
scription or certificate of the gas referees, or to provide or maintain 
any testing place, apparatus, or matei'ials, or any other mat ter or 
thing prescribed or certified therein, it is liable on summary con- 
viction to a jienalty not exceeding I'fiO for each clay during which 
such refusal continues, Imt no proct‘Cdings may lie taken under this 
provision unless the Board of Trade consent thereto after giving 
the comjiany an opportunit}" cS being heard, and until after the 
expiration of the lauiod above mentioned w’ilhin which the com- 
pany may appi'al against the jirescription or certificate, or if the 
company has appealed, unless or until either such appeal is with- 
drawn or the cliief gas examiner lias given his decision tliereon (//). 

Sub-Sect. o.—Gaa FmmiiHrs, 

780. ^Vithin the Oily of London the Corporation, and else- 
where in the metroi)olis the I-ondon County Council, as successors 
of the Metropolitan Boaid of Woiks, must respectively appoint 
and ahvays kee]) appointed a competent and impartial person or 
persons to bo a gas examiner or gas examineis for the several 
testing places wdlhin their respective jurisdictions. A chief gas 
examiner, being a competent and impartial person, is also to be 

(h) LoncLu Act, 1005 (5 Edw^ 7, c. civ.), s. 6 (1). 

Cc) Hid,, 8. 5 ^1) 

(d) See note (;i}, p. :i8S, and note (^), p. 389, ante, and note (k), p. 391, post 

If) Gapligbt and and other Ga? Com2)anies Acts Amendment Act, 1880 
(43 & 44 Viet. 0. clxxvi.), b. 5. 

(/) As to the appointment of the chief gns examiner, see infra, 

0/) London Gas Act, nH)5 (5 Edw. 7, c civ.), p. 9. 

(/<) J\d,, 8, 15, which also provides that the above remedy is in addition to 
and not m derogation of any existing remedy. 
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appointed from time to time and to be removable by the Board 
of Trade (i). 

781 . A gas examiner is required in the prescribed mode to test 
the pressure at ^vliicli gas is supi)lied at such hour and in such 
street or part of a street as the controlling antliority may from time 
to time by an order in writing appoint, and witliin three days of 
the receipt of such order (;/). Ho must also make daily, except 
on Sundays, such number of tests as the gas referees may prescribe 
for ascertainiiig whether, during the whole of such day, the illumi- 
nating power and purity of the gas supplied at such testing place by 
the company are such as ai o respectively prescribed ; but the test 
for illuminating power must be taken at intervals of not less than 
one hour. In the event of the gas beiiig ascertained to be defec- 
tive in any such particular, the examiner must torUiwith give 
notice llK'i eof to tho company The company may, if it thinks 
fit, on each occasion of the testing at any tor^tiiig place of the 
illuminating power, purity, and })ressure of tho gas supplied hy 
them, be represented by some officer, l)ut sucli officer may not 
intcifore in the testing, and tho controlling authority aro required 
to state at vliat times it is proposed to make siic-h testings on any 
particular day upon receiving a request in writing fi’om tho company 
in tho forenoon of the previous day (/). 

782. Tho average of all the testings at any testing place on 
each diiy of the illuminating ijowcr, or ('f the i)urily resi^ectively, of 
tho gas supplied hy the company at smdi testing place is deemed 
to represent tho illuminating power or tho purity, as tho case may 
be, of such gas on that day at such testing place, provided that if 
on any one day the gas supplied hy the company at such place l)o 
of less illuminating power to an extent not exceeding one candle 
than it ought to be, or of less purity than it ought to be respec- 
tively, the average of all tho respective testings made at such 


(i) Thc^o ])io visions are in tlio s])(‘C!al Ads of the ics|)cdivo conipaiiioB, and aio 
practicalljMdcMilKiil, sec Gaslight and doke(-o. Ad, iS7()(;]9 cV -10 Yict c. coxxv.), 
bs. OS, 09 , South Mctropuhlan Gadight and (.\)ko Go/s Act, ISVli (09 & 4.0 Yjct. 
c. ccxxix.), ss. 09, 40; (^oinniercial (Jas Act, 1070 (OS A: 09 Yid. c. cc.), br. 00, 
06 ; and compare Gaswoiks Clauses Act, 1871 (01 & 00 Yiel. c. 41). 

(f) Grashght and (Joke and other (las Oempanies Acts Aiu''‘ndment Act, 1880 
(40 & 44 Yict. c. clxxxi.), p 6. 

(/r) Ibid.f s. 7 : as amended by the London Gas Act, 19()o (0 Edw. 7, c. civ.), 
B. 10. It was decided that the word “ daily '' in tho section of the firat-mentionod 
Act included C'lindays ( London County ( ^ouncil v. tiouth MHrupoliian Gas Go., [1904] 
1 Ob. 76, G. A ; for other definitions of such words, bce title Time). The liondon 
Gas Act, 1905 (5 Edw. 7, c. civ.), s. 10, provides that notwithstanding anything 
in the Act of 1880 (soo note (q), p. 088, ante) or any other Act, it shall not bo obli- 
gatory on the controlling authority to make, on Sunday any testings of llio gaa 
supplied by the company. There is also a provision that when such testings aro 
not so made, Saturday and the following Monday ehall bo treated as consecutive 
days. As the examiners are appointed hy the controlling authority, tho oxiireo- 
sion “conti oiling authority” waa evidently used to include their examiners; 
Bee London County Council v. South Metropolitan Gas Go., siiprat s-f PP S®- 
(Z) Gaslight and Coke and other Gas Companies Acts Amendment Act, 1880 
(43 & 44 Yict. c. clxxxi.), s. 10. Where theio are no Sunday testings, Saturday 
18 the previous day to Monday (London Gas Act, 1905 (6 Edw. 7, o, civ.), e, 10). 
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SHOT. 6. testing place on that day and on the preceding day and on the 
PresBtire, following day is to be deemed to represent the illuminating power 
Ulmninating or the purity, as the case may be, of the gas on such day at such 
Power, and testing place (m). 

— 783 . Lach gas examiner must on each day make and deliver 

Daily reports. ^ report of the result of the testings of the gas supplied by 
the company conducted by him on the immediately preceding 
day (n) to the controlling authorit}^ to the gas referees, to the chief 
gas examiner, and to the compaii3% and the books kept l)y a gas 
(ixaniiner for recording tlie resuKs of the testing of such gii.s by him 
must he open at all reasonable times to tho inspection o2 the 
com])any 'svitliout payment (o). 


Appeal to 
chief 

examiner. 


Quarterly 
report oi 
chief 
examiner. 


Testings as 
to calorific 
power etc. 


784 . If the company thinks itself aggrieved by any report 
of a gas examint'r it may, uitliiu seven days after the day on 
which that report is delivered to the company, appeal to the chief 
gas examiner, who may conlirm, amend, ^'ary, or annul such 
report (p), Ilis decision, after hearing the parties, or witliout 
liea.ring them on their failure or neglect to attend l>efore him after 
receiving not less than seven days’ notice of the time and place 
fixed hy him for hearing such matter (7), is final and conclusive, 
and he must forthwith report every buch decision to tho controlling 
iiuthoriiy (r) and to tho company. If in any case the company does 
not so appeal, or if it appeals and withdraws the appeal, the report 
of the gas examiner is linal and conclusive (s), 

785 . The chief gas examiner is requircnl to make a report to 
the controlling authority and to the company witliin one week of 
each quarter of a year on the result of the daily testings made in 
that quarter, and to state therein the illuminating power on each 
day at each testing place, tho amount of impurity on each day at 
each testing place (/), and the r<3sults of each testing of pressure 00- 

786 . In addition to tlie daily testings above mentioned, each 
gas examiner must make at any of tho places prescribed by the 

( 771 ) G9,feliglit and Cokn and othnr Gas CWipanifs Actd Aniondmont Act, 18-SO 
(43 & 44 Vict. c. clxxxi.), 8, 9, as aineudod by tho Jjundun Uas Act. 
1905 (5 Edw. 7, c. cly.), s. 4 (3) 

(/t) Salurday is to he docTTied tho day procodin^^ Monday (London Gas Act, 
1905 (5 Edw. 7, c. civ.), r. 10 ; and boo noic^ {k) and [1), p. 391, n/itr. 

(0) Gaslight and Coke and othei Gas CoiiiiuiDiea Acis Ainondmeut Act. 18f^0 
(‘13 & ‘14 Vict. c. clxxxi.), e. 11. 

( p) T-ondon Ons Art, 1905 (5 Edw. 7, c. civ.), b. 11 . 

(9) Jh'd., 8 . 13. IIo has a di^crntion as to whether or not ho will hear 
connsel (7?. v. J} illianmm (1890), 59 L. J. {(, 1 . n ) 493). If ho decide ^vithout 
giving not.ice, his decision may be (piashod by {crt'u^'ari (1\. v. London Couni u 
Counni, Ex parte Commercial Uas Co. (1895),' 11 T. L. E. 337). 

(r) As to tho controlling imthonty, see p. 389, ante. 

(s) London Gas Act, 1905 (5 Edw. 7, c. civ.), b. 11, which also provides that 
toe company on appeahng, or on withdrawing an appeal, must forthwith give 
notice of such appeal or withdrawal, as the caso may be, to tho controlmig 
authorily. 

(t) As to testing for impurities other than Hulphurettodhydiogon, see London 
Oas Act, 1905 (5 Edw. 7, (‘. cly.), b 5, and p. 393, ;»osi5 ; and compare p, 389, a/iU. 
hinco that Act came into operation, there is no compulsory daily testing for 
such other impurities. 

Gaslight and Coke and other Gas Companies Acts Amendment Act, 1880 
(43 & 4 i Yict. c. clxxxi.), 13. 
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gas referees, on such days (exclusive of Sundays) as the controlling 6. 

authority direct, and in the manner for the time being prescribed Pressure, 
by the gas referees, testings of the gas supplied by the com- Illominating 
pany for the purpose of ascertaining the calorific power, the purity Power, and 
as regards sulphur other than sulphuretted hydrogen, and the illu- Purity, 
minating power as ascertained by means of a flat flame burner for 
the time being prescribed by the referees (a). Ench gas examiner 
must forthwith deliver to the controlling authority, to the gas 
referees, to the chief gas examiner, and to the company a report' of 
the result of each testing so conducted by him, but Llie company 
is not liable to forfeitures in respect of any such testings [h). 

Sltb-Seot. 4.,—Vaialii(s. 

787. The company is liable to forfeit for defective illuiuinaling Defective 
power in respect of gas supplied on any day at any tiistitig place for power, 
the first half of a candle of defective power -JOs., and for ihe first 

and every subsequent candle of defective ])owGr a sum not less than 
£25 and not exceeding £100, having regard to the relative quanti- 
ties of gas manufactured the lesjiective companies (c) ; and for 
defective purity in resiiect of gas supplied by the company on any Irapuritius. 
day at any testing ])lacc a sum not exceeding £50 for each occasioii 
on which it is so in default (cZ). But if the controlling authority 
of any testing place have recovered one forfeiture in respect of 
illuminating power, or m respect of parity respcclively, in the gas 
supplied ])y tlio company at one testing jilace on any day, they are 
not entitled to any further forfeiture in respect of defective ilinmi- 
nating power or excess of inqiurity, as the case may bo, in the 
gas supplied by the company at any other testing place of siicli 
controlling authority on the same day(c). For defective pressure IM(».tive 
at anytime during twenty-four hours ironi midnight to midniglit the prcs^^^lf‘ 
company is liable to furfeit a sum, not exceeding £10, but if the 
conti oiling authority liavo recovered one forfeiture in respect of 
insufliciency in the gas supplied by the company dining any period 
of twenty-four hours, they are not entitled to any further forfeiture 
in respect of insufliciency of iiressure in resj^ect of the gas supplied 
by the company during the same period {j), 

788. No forfeiture is to be incurred in any case with respect to CTnavoiUiLie 
which it is certified by the chief gas examiner that the defect of 
illuminating power, excess of impurity, or insufficiency of pressure 

was occasioned by an unavoidable cause or accident {g). 


(a) London Gas Act, 1905 (5 Edw. 7, c. civ), s. 5 (1), (5). Tlio cuiupauv 
must give the gas examiner access to any testing jilace, and afford him all 
facilities for the projior execution of his dutw e under this Bcction (tt/t/,, b. 5 (4) X 
As to such prescniition, see p. 369, uhte. 

(L) London Gas Act, 1905 (6 Edw. 7. c. civ.), s. 5 (2), (3). As to forfeitures, 
see p. 594, po5^. , 

(c) Gaslight and Coke and other Gas Companies Acts Amendment Act, ISt'O 
(43 44 Viet. c. clxxxi.), s. IJ. 

(c?) /bid.t B. 15. The company are not liable to any forfeiture fur iinjanitiepi 
other than sulphuretted hydrogen (London Gas Act, 1905 (6 Edw. 7, c. (dv.), 
es. 5, 7). 

(e) Gaslight and Coke and other Gas Companies Act Amendiuent Act-, X&bO 
(43 & 44 Vict. c. ebuLsi.), ss. 14, 16. 

(/) Ib/d., 6 . 16 . 

Ur) Jbid,, 8. 17. 
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789 . These forfeitures are recoverable on summary conviction 
before a magistrate, or in the City before a justice of the peace, and 
every order or conviction in respect of any such penalty is subject 
to the like appeal and upon the same terms as is provided in the 
Metropolitan Police Courts Act, 183!) (//), in respect of any order or 
conviction of any magistrate (?). But if the chief gas examiner, 
in giving his decision upon any appeal made to him by the company 
against the report of a gas examiner, certifies that the default of the 
company is not substantial, or is not duo to the careless conduct of 
the company or its servants, then proceedings must not be taken 
before a petty sessional court for the determination of the amount 
of the forfeiture to be paid by the comimny in respect of such 
default. Jn that case, however, the chief gas examiner, if requested 
to do so by the controlling authority, at the time of hearing such 
appeal or giving his decision iheieon, or at any time within six 
months after the date of his decision, may, after hearing the council 
and the company, determine the amount of tlu^ forfeiture to be paid 
by tbo company in respect of such default, but in so determining it 
he must act subject to the provisions already stated in respect of 
forfeiture for defective illuminating ])ower (A). The amount so fixed 
may be recovered summarily as a civil debt (/). 

790 . Proceedings for forfeitures may be commenced at any lime 
within six months after the date of the report of Iho gas examiner 
or after the date of the report of the chief gas examiner on appeal, 
or in tlio event of the company appealing and withdrawing tlio 
apiieal, within six months from tlic date of tlie receipt of the notice of 
such withd^a^^al (tn). The report of a gas examiner (in eases where 
there is no re])ort of tbo chief gas exaniinor) showing a case of 
defective illiunmating power, excessive impurity in or insuflicient 
pressure of the gas supplied by the comj)an3^, or, in cases whore there 
is a rejjori of the chief gas examiner sliov ing such a case as aforesaid, 
such lasl-mentioned report, is conclusive evidc'iice of the liability 
of the company to a foidVituro in re.s])('ct tlicrcoi (//)• 


(A) 2 \Mi C 71 

(?) jukI L\ kc aiiilotli(*v Ohs roinpmii* Acts Ainojidnionl Aof, ISSO (‘gj 

A 41 Vicl c. clxwi.), fl 20, cq»])lMiijr tlie jjroMMinis of the Metropolis C/.'is Act, 
1800 (2;3 X 2*1 Yu'l i\ r.M), Kl. IT, rjS, which alsu piovulo foi iho iq)pli(Mtion }iii(l 
apiiropiisition I'i Uipmj tun**- Thoyaie payable to the ilecciver ul tlio klclro- 
])(ilitan Pitln o Ih.sfncf 'h-’P p. .'JV h \ oi m the ( ity of Loralon aio ii])2)liedin aid 
of the expeiiiM’s of ilio City iiolice. Am to onlf'iM of magi, sti ale, s, geiierall}', sco 
tiflo Ma&isthates, 

(^i) London Oas Act, lOOo (5 Edw. 7, c. cl\.), s. 12. A,s to forfeiture for 
(lei’oetive illuminating power, see Gaslight and Coke and other Gas Comjianies 
Acta Amendment Act, ISSO (-Id & 4-1 Yict c. clxxxi.), s. 11, andp. 893, aiifc. 

(f) London Gas Act, lOOo (o Edw. 7, c. civ.), s. 1 2. It is also to be approjniated 
in the same manner as if tho amount of such forfeiture had been fixed by a potty 
sessional court Eoifeitures aye to bo paid out of the divisible profits of the 

comi)any, and Oy way of reduction of dividend (Gaslight and Coke and other Gas 
Companies Acts Amend meut Aci, 1880 (43 & 41 Viet. c. clxxxi.), s. 19). 

(«?} London Gas Act, 190.3 (o Edw. 7, c. civ.), s. 10. Any notice required to 
be given may bo served by popfc {ibnJ., s. 18). 

(>^) i hid.^ s, 14. Any rejiort or certificate of the chief gas examiner jiurport- 
ing to have been signed b,v him is fur all purposes and to all intents to h&pnmd 
facie evidence of the duo making and signing thereof without proof of such 
^ proof of documents, generally, see title EvnfflJtfOB, 

Vol. XllL, pp, 610 
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Part I.— Kinds of Gifts and Definitions. 

c 

791 . Gifts may be divided into three classes — namely, (1) gifts 
inter vivos, (2) gifts mortis cansd, and (3) gifts by \vill. The 
nature and effect of tostamentaiy dispositions do not fall within the 
scope of this title (h)* 


Ca) JSee title Wills. 
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A gift inter vivos may bo defined shortl}' as tho transfer of any 
property from one person to another gratuitously (/<). It is an act 
whereby anything is voluntarily transferred from' the true possessor 
to another person, with the full intention that tho thing shall not 
return to the donor, and with the full intention on the jtart of the 
receiver to retain the thing entirely as his own without restoring 
it to the giver (e). 

A post-nuptial settlement is a form of gift, unless made in 
pursuance of a binding ante-nuptial agreement. 

A gift mortis causa is one made in contemplation of the death of 
the donor, and to take effect only in that event ; to bo recoverable 
by the donor if that event does not occur, and to be void if the 
donee dies before it occurs (d). Such gift has in effect the nature 
of a legacy, and is only a gift on survivorship (e). 


Part II. — Competency to Give. 

Sect. 1. — Donors sui juris. 

792. Prlmd everyone whu is sni juris can dispose by W’ay 
of gift of any proi)erty, or of any estate or interest therein, lo 
which he is absolutely entitled. It is on legal and eijuitable 
principles clear that a person sui jiuns acting freely, fairly, and 
with sufficient knowledge, ought to have and has tlie power to 
make, in a binding and effectual manner, a voluntary gift of any 
part of his propoi’ty, whether capable or incapable of manual 
deliveiy, whether in possession or reversion, and howsoever 
circumstanced (/). 

793. Husband and wife can make gifts to each other of free- 
holds and choses in action (r/); and, since a married woman is 


(7>) “Gifts tlien or grants, which aro tlie eighth nicthorl of ^ran'-forring 
personal property, are thus to bo distinguished from each other, thut gifts are 
always gfiiUiitous, grants are upon soiuo coiisidoralion or CM|uivalciit” (‘2 Bl. 
C’oin. 410). As to what is cousidoration, eeo title rioter, \ mI. Vll., pp. I5S3 
tet srq. 

(c) Britton {temp. Edwaid I.), Translation hy Nichol-^, Vol. T, p. 220. Gift 
is a more general term than feull'ineut, for gift is Mpjilii-ahlo to all iliiugg 
movable and iinmo\ablo, and fcfiiliiiciit oiOv to land (lA/./ , ]> 221). 

(c/) V. llilhcrt 2 Vos. Ill, IIW, whoio tho hist two definitions 

given by Swdnbiirno, Treatise of Wills, p. 22, were held to bo incoiiect, and 
Lord Lough liOKOUGii, C., adopted the dctimtion of Justinian, lii>titutes, Lib. li., 
tit. vii. : “Mortis cau^d donatio est, qiiiB projit or moil is fit suspicionem : cum 
quis ita donat lit, si quid humaiiitus ei contigisset, baberet is qui accepit ; siu 
autem supervixissot is qiii donavit, rcciperet, vel si eiim donationis i> 0 Gnituih‘i(*t, 
nut prior decessorit is cui donatum sit*’; and seo Iftifyes v. IMt/ts (170S), 
Free. Oh. 209. 

(e) Tote V. Hilbert^ supra ^ at p. 120. 

(/) Kekawich v. MtinniiH/ (I8al), 1 He G. M. & G. 176, 0. A., ; ivNiGHT 
Bruce, L.J., at pp. 187, 188. 

(7) Conveyancing and Ijaw of Property Act, 1881 (44 & 45 Viet. c. 41), s. 50. 
A conveyance by husband to wife was foimorly void in law {Moyse v. ftyks 
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jiow capable of acquiring, holding, and disposing of any real or 
personal property as if she were Vifom sole (fe), it is submitted that 
leaseliolds and chattels may non' bo assigned by way of gift by 
husband or wife to each other (t). But the question whether the 
legal unity of person of the husband and wife has been severed to 
this extent by the Married Women’s Property Act, 1882, is not yet 
judicially settled (/i) ; and it is still desirable to offect gifts of tliis 
nature from a husband to his \Yifo by means of a declaration of 
trust (/). 

Where a wife is not prolocted by a restraint upon anticipation 
she can give her separate property (including property settled to 
her separate use) to her husband, as if she wore a feme soU{in), 

A wife may make a t’ift of her S(q)arate income to her husband, 
and the gift may be inforred from the circumBfcaiices of the case or 
ilio conduct of the spouses. The receipt by her husband of sucli 
inconio with her acquiescence, when they are living together, is a 
strong presiimpfcion of gift (a). There is no prebumplion, how- 
ever, of a gift of the wife’s capital. Prirnd fade a husband who 
takes his wife’s separate property is a trustee of it for her (o), and 
the burden of proving a gift lies upon liim (pj. 

It seems that if a wife gives away the goods of her husband, 
this is a good gift until lie disagrees, and if he agrees it is made 
indefeasible (q\ 

An alien can dispose of real and personal property of every 


(1700), 2 Veru. oSO); but in o(|uily it wa.s ??r)inr*tiineH bupjnjrtcil os o deidanition 
of trurit {JUiddeleii v. liaddah}! (bS78), 9 Oh. i». 1 ; /b.r v Ifawls v. Lot 

n879), IS Oh. i). 822; but wee Pnct v. Prur 1 18:>1), 14 Peav. TiOS; Ih Breton ' a 
J'M afr, BieLon v. Woolhen (1881), 17 (li T>. -lie). 

ih) Married Women’s Property Act, 1882 (Jd 10 Abet. c. 7o), s. 1. 

(i) See and consider lie Man h\ Maiidcr v. )luiriA (1888), 2^1 (’ii. J). 222, 229, 
280 (reversed on appeal (issi), 27 ( h. 1). 160, (\ A , on c:ronn(ls iu>t uff.’cting 
the proposition for which it IS cited) ; Be MaiUoumjh Da) ts v. Wlnfp- 

head, [1894] 2 Ch. 133; Ramsay v. Maryrdt, [1894] 2 Q. C. 18, 0. A., and 
JasUt V. Ili>(‘Son, [1908] 1 K. T\. 174, C A., whore power of husband to make 
ii payment to hi.s wile was not ipiofctionod ; and see title JIusiUNn and 
AVife. 


, Butler (1885), 14 Q. 13. D. 831, 835, 836 ; afliimed (1885), 1(> 
- A. ; Be Jupp, Jiipp v. Buckwell (1888), 39 Ch. D. 148, 153, 
where opinions contrary to the opinion of Ohitty, J., in lie March, Mandtr v. 


(h) Seo JiutJer v. 

Q. B. D. 374, C. 

where opinions contrary to the opinion < 

Harris, supra, wore exprefi^^od. 

(/) “Nothing less would do than a clear iiTovocable gift either to some 
person as a trustee, or by some clear and distinct act of his, by which lie 
divested himself of his property and engaged to hold it as a trustee for the 
separate use of his wife “ {AfLeaji v. Lonylands (1799\ 5 Ves. 71 , per A«den 5^1 E 
afterwards Lord Alvanley, at p. 79). ' » • » 

(m) Butler v. Buthr (1885), 16 Q. B. 1). 374, 378, 0. A. 

^ 599; Edward v. Oheyne (No. 2) 

Q888), lo App. Cas. 38, > ; Re Flawanh, Woody. Coc/o (1889), 40 Cb. 1) 461- 
o 2 Ch. oOI, 0. A.; ltowley\. Unwm (18n5)'. 

2K.&J. 1,3- layney.JjitUe (185S), 26 Boav. 1. The presumption can of 
be rebutted by eyidonco showing that the wife did not make any such 
f fffoole (1804), 9 Yes. 6S3 ; Dixon v. Dixon (1878), 9 Ch. D. 
587); and see title Husband and AVife 

1 Ch. 564, per Eomek, J., at p. 656; Richy. 
Cochill, R%ch V. Hull (1804), 9 Yes. 369. p y. 

(p) ReFlamanh, v. (Jock, supra. 

W) f^bep. Touch. (Ed. Preston), p. 243 



Part II. — CoMPEtfiNcv to Qiv£ 

description in the same manner as natural-born British subjects 

can (?•). 

794. A limited coini)any frequently takes i)O\V 0 r l)v its memo- 
randum of association to benelit gratuitously tlie employees of 
the company (^jf) and their relatives, and to su])scnl)e to charit- 
able objects ; and, without express power, a com}>aiiy, incorporated 
by special Act of Parliament or under the Companies Acts {b), can 
give gratuities when to do so tends to the prosperity of tlie 
company’s business. These gratuities may take the form of 
presents to the employees 0 ;), or pensions for the l')onelU of Uie 
family of a deceased servant of the com2)any (</), or, in the case ol 
an insurance cr)m2)any, of payment for a loss not directly covered 
by the policy (e). This power does not extend in all circumstances 
to a company in liquidation, as the gratuities cannot in such 
case tend to the prosjierity of the coinj^any’s business (/). ]Uit 
if the creditors arc all paid and every member of the company is 
suijuiiH and agrees to the gratuity, it can be given; for in that 
case it is not tlie gift of the company, but of all the members of 
it. But a company, without oxiiress power, cannot subscribe to 
objects, however useful, unless they tend to henellt the company (q), 
and cannot forego moneys owing to it, where this would prejudice 
others to wdioin it has to account (/i). 

In an agreement for the amalgamation of two companies, it may 
be agreed that jjart of the purcliaso-monoy be paid to the directors 
of the selling company ]\y >vay of comiiensation for loss of their 
ufliccs (i). 

Directors who have, without consideration, foregone their salaries Arrenrfl of 

when the funds of (be company were insufticient for its needs, can tiircctois 
! saUiiH’8. 

(r) Naturalization Acl, IS'i'O (oS &: 31 Yict c. H), s. ‘J. Pco titlo Aliukh, 

VoL I., p. 309. » ^ 

(a) See Ct/chsfs' Tourinrj Club v. liophnS'Hi, [1910] 1 t’h 179, wlioro Iho 
grant of a pension to a former sccrc’tary was iipbud. 

{h) Companies (Consolidation) Act, 1908 (8 Edw. 7, c. (39), consolidating 
previous legislation. 

(c) JlainpAon v. Price's Patent Caudle Co (1876), 4o Ti J. (cii ) 437 ; 'a jxwwt 

to grant pensions to persons in the employment of the company docs nf)t * 

authorise pensions to directors {A'orviandi/ v. /ad, Cooj)e if- f'o., Ltd., [It'OS] 1 
Oh. 84V 

(d) Henderson v. Banh of Australasia (1888), 40 Ch. D. 170. 

(e) Tanuton v. Bnt/al Insurance Co. (1861), 2 Hem. & M. 135. 

(/) Hutton V. TiVilf Cork Rail. Co. (1883'), 23 Ch. D. Got, C. A.; Stroud v. 

Royal Aquarium and Summer and Winter Carden Soculy, Ltd., [1903] W. N. 

146 ; Warj'en v. Lamheth Waterworks (1905). 21 T. Jj. R. 685, whore gratuitio.i 
to employees out of compensation money paid by the Metropolitan Water Board 
were held ultra vires. 

((/) Tomkinson v. South-Eastern Rail. Co. (1887), 35 Ch. D. 675, where the 
company proposed to subscribe to the Imperial Institute ; and see Easier u 
Counties Rail. Co. v. Haudees (1855), 5 H. L. Cas. 331, at p. 348, where Lord 
Cranwortu, L.O., says “ it must, therefore, he now considered as a well-scttletl 
doctrine that a company, incorporated by Act of Pailioment for a special i>ur- 
pose, cannot devote any part of its funds to objects unauthorised by tho terms 
of its incorporation, however desirable such an application may apj^ear to be ; 
and see Simll v. Smith (1884), 10 App. Cas. 119. 

(A) Southampton Dock Go. v. Southampton Harbour and Pur Boaid (1872)^ 

L. R 14 Eq. 695 ; see title Companies, Vol. Y., pp. 283 et seq. 

(t) Kaye v. Croydon Tramways Co.^ [1898] I ufi, 368, C, A. 
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Bu))sequently be paid their arreai^t, though the payment ia for past 
services, and therefore in strictnes.^ for no consideration (A*). 

796. At common law a corporation created by royal charter has 
2 mmd facie power to deal with its property in the same manner as an 
ordinary person, but a statutory corporation is tlie creature of, and 
derives its powers from, the statute creating it (?). 

Non-commercial statutory bodies, where their funds are in effect 
trust funds, cannot make presents out of them. For example, the 
trustees of a parish cannot give a gratuity to their clerk (m); a 
borough council cannot pay out of the rates for a chain and 
badge for the mayor (71) ; nor, if they are lords of a manor, can they 
char^^^e the rates Mith the usual dinners and refreshments for 
the juries of the manor fr)); a municipal corporation cannot 
endow the ministers of ceitain cliurches and chapels with fixed 
stipends p) ; a vestry incorporated under the Metropolis Manage- 
ment Act, 18r)5 (q), cannot out of the rates or jmrish funds defray 
the e\2:)ensG3 of the celebration of the opening of a new vestry hall 
nor of a dinner and ball in connection witli it (r) ; a municipal 
corporation cannot ap 2 )Iy j)art of the rates in celebrating a royal 
wedding l^y providing medals and teas for school children (s), 
though a iiond fide addition to the mayor's salary in anticipation 
of an increased ox 2 )eiu]iture would l)o justified (-•?), nor can they 
subsidise a college in tlie town (.s). 


Sect. 2. — Donors not sui juris, 

IiifantB, 796. Gifts, whetljer of realty or personalty, made by infants are 

voidable l)y tliom(u). Thus, a deed executed by an infant which 
takes efiect by delivery is voidalde by him but not void (A). And 
if an infant gives goods, oi* money, the gift is voidable by him and 
may be recovered (e). For it is one of the essentials of a valid gift 
that there should 1)0 the complete assent of the donor to the 
transfer of tlie iwojvrty given, and an infant is incapable of giving 
such assent (d), 

(/r) Lambert v. Nortlm n Uauwaij of Tintnos Ayres Co. (1869), 18 AV. 11, 180, 

(?) IJospital Case (1012),' 10 I’o. Uop. a; JVttdfck (JJaroneat^) v. Ittuer 

J)fe Co (1883), 30 Cli. ]). G7r>, ii., C A., ;>fr JiowEX, L J. An instance of tlie 
power of coi-poiatioTis, cieated by cliart«T, to uuiko gifts, is to ho found in the 
dinners and prosents given b} tbo City conijmnios , and see title Cuiu’OHATIONS, 
Yol. Vlll., pp. 3o6 H seq, 

{m) Fx parte Mellish (1863), 8 L. T. 47. 

(«) A.-Q. V. Faiky Corpvratum (187J), 26 L. T. 302. 

(o) 11. V. Bulrfoid Corporation (1883), 47 J. P, 7o6. 

(iO A.-O. V AspinaU (1837), 2 My. Cr. 6J3. 

Uj) IS & 19 Viet. c. 120. 

(/) A V. Bermomhiy Vtstry (1883), 23 Ch. D. 60, G. A. 

(fl) A.-C, V. CardijT Corporation, [1894] 2 Ch. 337. 

(a) Bac. Ahr. tit. Jntancy and Age, 1. (3), 7th ed., p, 367 ; Porkins, Laws of 
England, s. 12 (iiunslation, 1642, p. 6) ; 8hep. Touch , ch. 12, 7th ed. (1820), 
p. 230 ; 1 Bl. Com. 46 j; Co. Litt. 171 h; and see, generally, title Infants and 
CnTIJ)REN. 

(b) Zonch d. AUot and [{(diet v. Taraona (1765), 3 Burr. 1794 : AUen v. Alien 
(1842), 2 T)r. & War. 307. 

(c) Manby v. (1663), 1 Mod. Bep. 124, 187, Ex. Ch. 

3 he c/iefamoi Lord Mansfieu), G.J,, in Buckinyhumshii'e {Farl) y. Drury 
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797. Gifts by idiots and lunatics so found, whether of realty or 
personalty, are absolutely void (e) ; and, even though made during 
a lucid interval, a gift vii^os by a lunatic so found before a 
supersedeas of the inquisition has been obtained is void (/), though 
a gift by will in similar circumstances would be valid (^). 

The judge in lunacy has, however, jurisdiction to make gifts out 
of the personal estate of a lunatic, and this jurisdiction has been 
exorcised not only by gifts to charitable institutions which the 
lunatic when sane had supported, but also ))y completing a gift 
made in discharge of ^Yhat the donor, wdien sane, had regarded as 
a moral ol)ligatioii (//). 

'I’hough a person born dumb, or oven deaf and dumb, if he has 
understanding, can l)y delivery and making signs etc. make a good 
gift, one l)orn deaf, diiml), and blind cannot do so(/). 

A gift by a person i}i such a state of intoxication as to bo non 
eomjios me It Us is void (/.). • 

798. All uudischarged bankrupt cannot make a gift of any 
property which is vested in the trustee in his bankru2)tcy (Z). 

799. A convict is iiicaj^ablo, while subject to the Forfeiture Act, 
1870 {m), of alienating or charging any jiroperty. But on his 
ceasing to be subject to the Act, the iio^session, administration, 
and management of tlio proiieriy revests in him {n). He can 
dispose of pi-oporty acquired by him while lawfully at large under 
a licence (o). 

800. Trustees and persons in a fiduciary’' jiosition cannot, unless 
they are authorised lo do so, make iiresents out of the property 


(l/Ol), 2 Eden, GO, 72, II. L , th.it “if an infant pays money with his own 
hand without a valuable consideration, h^ cannot got it back " (assuming it 
to be coiioctly repoited, which has been que.'stioned, see Simpson, Law of 
Infants, Hid ed., p. Gil, 1ms not been followed. In Taylor v. Jokmton (1882), 
10 Ch. I). G03, Bacon, V.-O., appears to ha\e hold that a gift by an infant of 
chattels or personal prujiorty in his possossion, unless made under duress or 
uuduo inlliience, could not be avoided by him, hut it is submitted lhat this 
doiisiou, bciug contrary to the law e.^tablishod by the abovo authorities, cannot 
he su})i)uri.od. See, generally, title Ini’ANTS and Cuilukln. 

(f ) Bue. Abr. tit. Idiots and Lunatics, V ; JJaverhy's (\i8c (1603), 4 Co. Bop. 
123 b, 12G b ; L'lhot v. hice (1807), 7 Bo G. M. & G. 47o. 

(/) Walker (ct f nnafir so Tijund)^ [190.7] I (Jh. IGO, 0. A. 
ly) I hid,, at p. 172, where the reason for tho distinctiou between a gift 
ii/ftr i iraf< and by will by a lunatic is oxpl.'uiiod. 

[h) Hr Whitnkt) [a Tcn^oii of Unsound Mind) (1889), 42 Uh. B. 119, 0. A. ; and 
BOO title lUTNATlCS AND PeHSONS OF GnSUUND MiND. 

(0 Shop. Touch, (od. rret-tou) p. 233. 

(/j) Cory V. Cory (1747), 1 Ves. S(m 19; Coole v. Clayworth (1811), 18 Vcs. 
12, IG; JJuiler y, Mulrdiill (1819), I Bli. 137, II. li. ; Xayle y, Baylor (18J2), 
3 Br. & War. GO ; and compare title Contract, Yol. Yll., p. 342. 

(/) Bankruptcy Act, 1883 (IG & 47 Yict. c. 52), 0 . 14 ; see title BANKKUrxcT 
AND lNSOL\TSNcry, Vol. U., pp. 113 €t seg. 

[ni) 33 & 34 Yict. o, 23 , s. 8. As to when a convict cciises to bo bubject to 
the operation of the Act, boo ihid.y s. 7 ; and see, generally, title Ciuminal 
Law and rROCEDtriiE, Yol. IX., pp. 429 U spq, 

(n) Forfeiture Act, 1870 (33 31 Yict. c 23), s. 18. 

(v) I bid,, s. 30. 
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which they merely hold for others. If they deem it desirable to 
make voluntary payments, such as subscriptions to local charities, 
they should apply to the court for directions (2>). 

Tenants for life and persons having the powers of a tenant for life 
can, in connection with a sale or grant for building purposes, or with 
a building lease for the general benefit of the residents on the settled 
land or any part thereof, cause any parts of such land to be appro- 
priated and laid out for streets, roads, paths, squares, gardens, or other 
open sjiaces for the gratuitous uso of the iiublic or individuals (j). 


Part III. — Competency to Receive. 

Sect. General, 

t 

801 . As theie cannot be a jift without a giving and iakiiig, 
these being the two reciprocal acts which constitute a gift(r), so it 
is necessary that the donee should be competent to receive what is 
intended to be given. In general all persons, whether sui jnrla or not, 
are competent to receive gifts ; but there [ire certain exceptions (s). 

Illegitimate children in existence or en ccnti e sa mere can take, pro- 
vided that they are sufficiently designated. ]>ut future illegitimate 
children cannot have properly given to or settled on t]ioiu(0. 

Sect. 2.— The VuhUc, 

802 . Crifts may be made and received for the beneiii of tlie 
public, A familiar instance is a gift for the purposes of a highway 
or footway, which is termed a dedication. As a rule this form of 
gift is evidenced by the owner permitting the public to have the 
free use of the w’ay for a number of years w ithout impediment 
I3ui, although if dedication is possible it will bo assumed, yet it is 
open to the owner of llio soil to show' that owing to tlie Cinuliiion 
of the title dedication w'as not 2>‘»ssible: and tins rehuts the jn'o- 
Humptioii whicli results from continued user by the public (a). And 
althougli dedication is iisuall}'' proved by user, it is not user but 
dedication wiiicli constitutes the highway {h). The dedication must 

{p) But in JIow V. WinUtUm {Earl) (11H)2), 51 AV II the (’unit Jillowod a 
tiustco in Ins act ouiit the aijn)un1 »>t‘ a 'voluntaiy scliool lato, on tho giouiid 
fliat. if no ouo paid tlio voluntary lalo u hoaid school would be established, and 
ihat would cause a lieavier rate to bo levied compulForily. As to duties of 
tinstees, goiiorally, see title Trus'is axi) TnrsTEES. 

(7) Sottiod Land Act, 1882 (15 & 46 Yict, c. IiR\ s. 1 6 ; compare Settled Estates 
Acts ls77 (40 & 41 Vict. u. 18), ss. 20 — 22; amf see title Seitlements. As to 
oprn bp.j<ies, see title Open Spaces and Recjreation Gkoonds. 

(r) Coihrane v. Moore (1890), 25 Q. B. D. 57, 76, C. A. 

(«) See pp. 406 et spy-, post. 

{i) Co. Litt. 6b; HiH v. 6Voo;:**(18T6), L. B. 6 H. L. 265; Crook v. Ihll 
(1876), 3 Oh. D. 773 ; Ehhcrn v. Fouler, [1909] 1 Ch. 578, 0. A., overruling He 
tihaw, EoUnson v. Niau\ [1894] 2 Ch. 573. Sco titles Ineants and CniumEN ; 
HFTTIJilMENTS ; WlELS. 

(?/) Rifyhy Charily {Trustees) y. Merri/weather (1790), 11 East, 376, n, ; Green- 
V'tck Hoard of Works v. Muiidslay (1870), L. E. o Q. B. 397. 

(rt) Farquhar v. Newbury Jiunil Council [1909] 1 Ch. 12, C. A. 

(h) V. F9h€r Linoteum Co., lAd., [1901] 2 Oh. 647. 
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l>e in perpetuity: there is no such thing known to the law as 
dedication of a way for a term (r). 

Sect. 3. — Infants, Trustees, and Others. 

803. Infants are capable of receiving property, whether under a 
will, by grant, or otherwnso: but the}^ may avoid the gift on 
attaining majority (c/). An infant cannot give a valid receipt for 
money paid to him in pursuance of an instrument, unless thereby 
expressly authorised to do so (e). 

A deed wdll pass an interest to an infant even when coupled with 
a liability if it is for his l)cnefit to accept it (/). Thus, a transfer 
to an infant of shares in joint stock companies, which are not fully 
])aid up, is voidable, not void, so that he can aflirm the transfer on 
coming of age (g) ; but if in the interval events occur which make it 
clearly for his benefit to repudiate it, it will be treated as a 
iiullity (h). 

804. Under the Married Women’s Property Act, 1882 (i), a 
married w^oman is capable of acquiring and holding any real or 
])rrsonal property as her separate pro 2 >erty as if she weie a fane 

806. A trustee cannot receive a substantial gift from his cestui 
qae trust out of the trust profjerty (A). 

An officer or servant of a friendly or industrial and provident 
sc)ciety or of a trade union cannot be the nominee of a member 
under the provisions of the Acts authorising nominations, unless he 
or she is the husband, wife, father, mother, child, brother, sister, 
nephew or niece of the nominator (J). 

806. The representatives of a person dead at the date of the 
execution of a deed cannot take under it (m). 


(c) CorselJia v. London (\)nnly [1007] 1 Ch 70-4, 713, followhip: 

IJaires V. JliurJcins (1S60), 8 0. B. (n. s.) 818, JlYLES, J., at p. 858; seg titlo 
Highways, Streets, and liiiinaEs. 
id) hac. Ahr. tit. Infancy and Ago, and soo title Infants and Children 
( c) lie DeiieJaer^ Ptirrs v. Banchcrcan, [1895] W. N. 28 , and see lie VardrosB B 
Milement (1878), 7 Oh. D. 728. 

(/) Lumsderea Case (1868), 4 CIi. App. 31. 

(//) Ihid., explaining Pa Joint BtoJe Diacvutit Co, Mann's Case (1867), 
;» Ch. App. 459, n. 

(h) lie St. George's Steam Pa(ht Co , LiUhfidd's Case (1850), 3 He O'. & Sm. 
Ill ; Re Electric Telegraph Co. of Ireland, Reid's Case (1857), 24 Beav. 318; 
fUirtis's Case ^808), L. 11. G Eq' 455 ; Capper's Cabe (1868), 3 Oh. App. 458 ; 
Lnmsden'a Case, supra ,* Symons' Ca^e (1870), 5 Ch. Aj^p. 298. 

(i*) 45 & 46 Vict. c. 75, s. 1(1); see title Husband and Wife. 

(/.*) Vaughton v. Nolle (1861), 30 I3oa\r. 34, 39 ; and so© titles Eraudulent 
AND Voidable Conveyances, p. 109, ante; Trusts and Trustees. 

(/) Friendly Societies Act, 1896 (59 & 60 Vict. c. 25), s. 56 (3) ; Industrial 
and Provident Societies Act, 1893 (56 & 57 Vict. c. 39), s. 25 (1) ; Trade Union 
Act, Amendment Act, 1876 (39 & 40 Vict. c. 22), a. 10 ; and see, generally, titles 
I'huENDLY Societies, p. 163, ante; Industrial, Provident and sihilau 
Societies ; Trade and Trade Unions. 

(m) Re Tilt, Lampet v. Kennedy (1896), 74 L. T. 163, following dictum of 
Haul, V,-0., in Re CorUahley's Trusts (1880), 14 Oh. D. 846. 
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Sect. 4. — Chanties, Corporations, Public Bodies etc. 

807. Money, goods, and other personal property (except chattels 
real) may be given to and validly received by charities : but, with 
certain exceptions, land, as delined by statute (n), cannot be 
acquired for charitable purposes by gift inter vivos, except in 
accordance with the provisions of the Mortmain and Charitable 
Uses Act, 1888 (o), which a])ply to assurances of land by deed, in 
spite of the Mortmiiin and Charitable Uses Act, 181M (p). There 
are, how’ever, various exemptions from the provisions of the 
Act (q ) ; and certain charitable and public institutioiia and bodies 
are exemiited b}^ special Act* or charter or by some public 
Act (/•). 

A gift of land cannot be made to a cor])oration, as opposed to a 
joint stock compnny, without a charter or licence fiom the Crow’n, 
or under the aullioi’ity of an Act of Parliainent ; and if it shoidJ 
be so given, it will lie forfeited to the Crown, or if lield of a mesne 
lord under the Crown, then to the mesne lord (.s). Many corpora- 
tions, however, have authority from the Crown to hold land not 
exceeding a certain limit (0. When that limit is reached, a further 
licence has to be obtained, if tho coiporation desires to hold any 
more land. 

A county council (a), or a metropolitan borough council can 
acquire lands, easements, rights, halls, buildings and ofiices, and 
there can be no doubt that the acquisition may bo by way of gift. 
A parish council is expressly authorised to accept and hold any gifts 
of property, real or personal, for the benefit of the inlhibifcants of 
the parish or any part thereof (e) ; a district council is expressly 
authorised to acquire by w’ay of gift any estate in or rights over a 
common, regulated under a scheme, for the purposes of the 
scheme (d). 

The Governors of Qneeu 'Anne’s Bounty can accept gifts for the 
augmentation of the maintenance of tho ministers of the Church of 
England (c). The Ecclesiastical Commissioners for England may 


(//)*S0e the definition of **land” in tho Mortmain and Charitable Uses Act, 
1891 (ol & 55 Viet. c. 7d), s. 3. 

(o) 51 & 52 Vict. c. 42. As to what are ‘‘ chaiitic^,” see tho definition, ihid., 
B. 13 (2), which, however, in not oxhaustho ; and title Ohahities, Vol. IV., p. 106. 

(p) Re Hume, Forhes v. Hume [1895] 1 Cli. 422, 0. A. 

(5^) Mortmain and Charitable Uses Act, 1888 (51 & 52 Vict. c. 42), s. 6. 

(r) As to these and as to this subject generally, see title Ciiakities, Vol. IV., 
pp. 124 ci seq. 

(s) Mortmain and Charitable Uses Act, 1888 ('51 & 52 Vict. c. 42), s. 1 (1); 
and see title ConroRATiONS, Vol, VIII., pp. 367 et seq. 

{t) E.q., tho City coini»anies and the Toundliug Hospital. In the latter 
case an Act of Parliament further defines the rights of the Ilosnital (stat. (173'./) 
13 Geo, 2, c. 29). 

(w) Local Go vermnent Act, .1888 (51 & 52 Vict. c. 41), s. 65; and see, 
generally, title Local Government. 

(6) London Govoruinont Act, 1899 (02 & 63 Vict. c. 14), s. 5 (2), and Sohed. II., 
Part II. 

(c) Local Government Act, 1891 (56 & 57 ATct. c. 73), b. 8 (h). 

(d) Commons Act, 1899 (62 A 63 Vict. c. 30), s. 7 ; and see title COMMOxe 
and Bights oe Common, Vol. IV., pp. 507 ei seq, 

(e^ ytat. (1703) 2^3 Ann. c, 20, es. 4, 5. 
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likewise accept gifts for certain purposes (/). The minister and 
churchwardens of a parish can accept gifts for school sites (g). 

Gifts of land not exceeding one acre for the enlargement of 
churchyards or burial places in England or Wales may be made 
to the person or corporation in whom the churchyard or burial 
place is vested, and the donor may reserve the exclusive right in 
perpetuity of hurial and of placing monuments and gravestones in 
a part of the land so added not exceeding one sixth of the whole {li). 


Part IV.— Gifts Inter Vivos. 

Sect. 1. — Gifts, Snhjc('ts of 

Suij-*Sect. \,— Ileal Etilale 

% 

808. Land and any estate or interest therein and ai\y heredita- 
ments, corporeal or incorporeal, may be the subject of ^^ift. Gifts 
of land are usually termed voluntary convej'ancos. All voluntary 
conveyances of land or any interest therein, except conveyances in 
favour of a charity (?), were formerly held void as against purchasers 
for value or mortgagees from the grantor (,;) ; but this is no longer 
so, and no voluntary conveyance made loud fide, and without 
fraudulent intent, and without reserving a power of revocation to the 
grantor at his pleasure, can now l>e defeated liy any subsequent 
disposition by the grantor (/.*). 

A deed of gift of land passes all the buildings on it, and the rights 
enjoyed with it (/), but not tlie tithes nor tithe rentcharges (m). If 
it is intended to present the tithe rentcharge to the owner of the 
land on which it is charged, so that it may merge, this can he 
carried into effect by a deed or declaration to be confirmed by the 
Board of Agriculture and Fisheries («)•. 

809. A gift of a right of patronage of a benefice is not valid 
unless (1) it is properly registered, (2) it transfers the whole 

(/■) Ncv 7 Parislics Act, 184.'} (8 & 7 Vict. c. b. 22, as explniiiod by Now 
Parishes Act, 1844 (7 & 8 Yict. c. i)4), s, 7 ; District Olnirch Tithes Act, 1805 
(28 iS: ‘2‘.) Yict. c. 42), s. 7 ; and sco title Kcclesiariical D vw, Yol. XI., p. 77;i. 

((j) School Sites Acta, 1841 (4 it d Yict. c. 38), a. 7, and 1844 (7 & 8 Vict. o. 
37), s. 4; and seo, generally, title Education, Yol. XII., pp. 118 ci seq, 

[h) Consecration of ChiuchTnrds Act, 1808 (31 & 32 Yict. c. 47) ; and see title 
Buiual and Cremation, Vol. III., pp. 434, 43:i, 441 et i<eq. 

(t) Itamsay v. Qihhrist^ [1802] A. 0. 412, P. 0. 

(j) Slat (lo84-o) 27 Ehz. c. 4. Tho Act only refers to conveyances intended 
to be fraudulent and coviuoua, hut all voluntary conveyancos were held by tho 
court to he priiad/at ie fraud iilont ; voluntary settlemeuts of personal estate 
(except leaseholds to which no liability is attached) are not within the Act 
(Jones V. Croncher (1822), 1 Sim, & 'St. 316); see title Fraudulent and 
Voidable Conveyances, p. 96, ante, 

(h) Voluntary Conveyances Act, 1893 (56 & 57 Vict. c. 21). The Act apjilies 
to conveyances made either before or after it was passed, unless the laud lias 
previously been disposed of in favour of a purchaser for value ; see title 
Fraudulent and Voidable Conveyances, p. 93, ante, 

(i) Conveyancing and Law of Property Act, 1881 (44 & 46 Vict. c. 41), s. 6; 
and see, generally, title Heal Property and Chattels Keal 

(m) Ch(i 7 * 7 nan v. Gafyomhe (1836), 2 Ping. (n. o.) 516. 

(n) Tithe Acts, 1836 (6 & 7 Will. 4, c. 71), s. 71. 1838 (1 & 2 Vict. c. 64), 1839 
(2 & 3 Yict. c. 62), 0. 6, 1842 (6 & 6 Vict. c. 64), 0. 20, and 1846 (0 & 10 Yict 
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Gifts. 


flEOT. 1. interest of the donor, and (8) more than a year has elapsed since 

Gifts, the last admission, hut in a family settlement a life interest may 

Subjects of. he reserved to the settlor (o)* 

Any agreement for any cxeicise of a right of patronage in favour of 
or on the nomination of another or for the retransfer of the right or 
for the resignation of a benefice in favour of any person is invalid {'p)- 

Nationnl 810 . In several cases in wliich real estate has been granted to 

grants. porsons for distinguished services performed and to support 

dignities then created, the legislature has attached conditions pre- 
venting or affecting the alienation of the fee simple (r^). In such 
cases alienation of the rents and proJiis during the life of the 
holder of the dignity is not prohibited (r). But hereditaments 
the reversion to which is in the Crown, if given by the Crown by 
way of reward for services, are inalienable (i#), though if given out 
nl nifection they may be alienated as if given out of affection by a 
private person (t). 

Sub-Sect. 2. — (lintkh. 

811 . All chattels may be the subject of gift ; but at law only an 
absolute interest in them can be given inter vivos, and a grant of 
chattels for life vests tho whole legal interest in the grantee to 
whom they are given for life. Througli tho medium of trusts 
limited interests can be created in any cliattels, except to things 
qiuii ipso iisii consuunintur, which, unless tliey consist of farming 
stock, or stock-in-trade of a business (a), cannot bo given for less 
than an absolute interest. 

A comideto gift of cliattels, where tho posserssion remains with 
the donor, must bo om-cted by a bill of sale duly attested and 
registered under ilio Jjills of Sale Act, 1878 (/>). 

c. 7a), H. 19; for a form of dcclsiratioii, soo Jbic} clo]).0(lia of l^’oriuH and J^iocoilciits, 
Vol, XLV., p. 374, and bee title BieuhsiAsi ICAL Law, Vol. XT , p. 7,71. 

{()) I^enoiiees Act, 1898 UU A 02 Vicfc. c. 48), s 1 ; and b»'t title EcuLESlA^a'lCAL 
JjAW, Vol. XI , ji]). 582 ft srq. 

[]!) Bonrfices Act, 1898 (01 & 02 Yict. c. 48), b. 1. 

{q) See, e (j , the cases of The Duke of Mai UmroiKjh, stat. (1700), (3 Ann. c. 0, 
6 5; 'The Jhike of WelhiKjtou, Mat (1814) 51 Geo. 3, c. 101, s. 8; The Juirl of 
t<hrfjrA)nr]f, Private Act (1*719) 0 Gio. 1, c. 29 ; Hhrcu'shnrq {Kurl) v, (SVeif (1859), 
0 i\ 13 (n. s) 1; Howard v {luvl) (1867), 2 Gh App. 700; The 

Hail of Ahenjavenny, LTiijn’intod Puvalo A<t G55.>) 2 & 3 Ph. & )M. c 23 ; Aber- 
yareuny {Earl) v. bVcice (1872), I4. Li. 7 Kxch 145; and The Bolton Estates, 
Piiv’ate Act (1535-6) 27 JIcn. 8, c. 16; l\e BoUoti Estates, liussell v. Meyrirk, 

t l903] 2 CL 461, C A, As to estate in fee simple, geneialbv, see title Iieal 

’jlOrEltTY AND UllATTFLS PeAL. 

(r) Dans v. Marlborough {Duke) (1818), 1 Swan. 74. 

(a) Fines and Pocovories A(t, 1833 (3 <Jc 4 Will. 4, c. 74), s. 18; Perkins d. 
Voice V. Hewcll (1708), 1 AVm. Bl. 651; oompaie ChesterfiehV s [Earl) Case (1665), 
Hard 409 ; llobnisnii v. Gtjf'ard, [1903] 1 (’li. 865. Such estates can be dealt 
witli under the Settled Land Acts (see' Settled Land Act, 1882 (45 & 46 Viet. 

38, B. 58), unless the land was purchased with money provided by Parliament 
in oonsideration of publh-. services {thid,), 

(^) Grafton (Duke) v. London and Birmingham Bath Co, (1838), 5 Bing. (n. C ) 
27 ; A,'Q, V. likhmoni] [Duke) (No. 2), [1907] 2 K B. 940. 

(a) Groves v. irnghf (ISoO), 2 IC & J. 347; Myers y, Washhrook, [1901] 3 
K. K 360 ; compare Bieton v. Mockett (1878), 9 Ch. 1). 95. 

(5) 41 & 42 Vict. c. 31, s, 8. This Act still regulates bills of sale by way of 
absolute transfer, notwithstanding the repeal of s. 8 [ibtdA contained in the Bills 
of fcJalo Act (1878) Amendment Act, 1882 (45 & 46 Vict. c. 43), s. 15 ; see Swift v. 
Pannell (1883), 24 Oh. O, 210, and title Bxlis ot Sale, Vol. HL, p 5. 
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’ Part IV.— Gifts Inter Vivks. 

Animals fene nature, ’while unreclaimed, cannot be the subject 
of a gift (c). 

There is no property in a dead body, so that a man cannot by 
will or any other instrument dispose of his own body, nor can ho 
dispose of the body of anyone else (d). 

Srn-SiZOT. 3 . — Chosea in Action, 

812. AYilh certain exceptions all ehoses in action are assignable, 
and may 1)6 the subjects of gift (c). 

A mere expectancy, ho^YOver, such as a spcs 8uccis..unuH to 
property, as the possible heir or one of the possible next of kin of 
a living person is not a title to property by English law (,/'); and 
a voluntary assignment of such an exj^ecfancy, even though under 
seal, will not be enforced (r/b and is wholly inoperative both at law 
and in equity (/z) ; though an asivgnmcnt of it for value wo\i id be 
suppoited in equity ns a contract (i). It follows that gifts of mere 
exjxjctancics, or possibilities, cannot be made. 

A possil»ility coupled with an interest is inore tlian a possibilitj^; 
it is a present interest (,/j. Such interest lias been made alien- 
al)lo l\v deed since tlie ist October, ]81o(/.b and may be validly 
given {!), 

Skct. 2. — Gifts, how made. 

SuiJ-8Ecr. 1. — In OoioaL 

813. Tiiorc arc tlireo modes by which a gift inter vivos can be 
perfectly made, namely : (1) by deed or instrument in writing, (2) by 
delivery in cases \Nhere the subject of the gift admits of delivery, and 
(3) by declaration of trust, which is the equitable equivalent of a gift. 

(f) Sfu)p. Touch (o<l ri' 0 ‘=»toiij ]j. 2^ 1 ; and pco title Animals, Vol. L, p. 305. 

{fl) Jl V. Slifirpr (lSo‘7), JJoais 13. 100 ;•/( v. For (ISU) 2 Q 13. 246; I\. v. 
Srott (1812), 2 lb 13, 248, n , Williams v. Williams (1882), 20 Oil. D 659. By 
the Anatomy Act, 18:32 (2 & 3 Will. 4, c. 75), s. 8, a person can, in writing at any 
time, or during Liis last illuobs vcrhally in the presence of two witnesses, direct 
his body to ho examined anatomical ly, and the exaininulioii may take place 
unless cci’taiii relatives object; see titles Burial and Ci{]l\lati6n, Vol. III., 
p. 405 ; MumCINlfi AND PllAIlMACY. 

(c) See title CuosES in Action, Yol. IV., pp. 365 et seq,, 400 et seq, 

if) lie Parsons, SiorJdey y. Faisons (1800), 45 Oh. D. 51 (dhlenng from iZc 
TiednprFa Triisis [mS), 21 L. E Ir. ;i97, 0. A.); Allcurdy, ira/A'cr, [1896] 2 
(ih. 369 ; /iV CluchestePs Estate , [1908] 1 1. E. 297, 0. A. ; see also Pur.Icif [Lord) 
V. Fiizhardingc Berkeley (1801), 6 Yes 251, 260; Smith v. -4.-(/. (1777), cited 
6 Ves. 260; Fans y. Anqcl (1862), 4 lie Gr. F. & J 524; Clowes y. Ihlhmd 
(1876), 4 Ch. D. 413. 

(q) Meek V. Kettlnvelf [m2), 1 Hare 464; affinued (1843) 1 PJi. 342, lie 
Ellenhorouf/h, Towry Law v. Jlnrne, [190;>] 1 Ch. 697. 

(/<) Plb flit, Lampet v. Kennedy (1896), 74 L T. 163. 

(/) Tailhy v. Official lierriver (1888), 13 App. Caa, 523, 648; and boo title 
CiiosES IN Action, Vol. IV., p- 376. . 

(/) AVatkins, Principles of Conveyancing, 8th ed., 253, n. ; compare Perry v. 
Phelips (1810). 17 A^es. 173. 

[k) Eeai Property Act, 1845 (8 & 9 Viot. c. 106), b G; Be Parsons, SfoddeyM, 
Parsons, supra, 

(/) Kekewich v. Alanniny (1851), 1 Do Gf. M. & G. 176, C. A. The assignment 
in this case was not of an c.Kpectaiicy, but of propeiiy : accordingly the decision 
has not overruled the rule as to expectancies stated aboye (see lie EUmhorou^h^ 
Tmry Law v, Burn^i supra, at p. 700). 
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Gifts. 


Sbot. 2. 
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Sub-Seot. 2 . — Deed or Inatriment in Writing, 

814. The le^al estate in land can be granted by deed {m) only : 
but where land is held in trust, a grant of the beneficial interest 
therein can bo made by writitig higned by the grantor (/?). 

Formerly land might be legally conveyed by moans of a feoff- 
inent, but since 1st October, 1815, a feolfment, o\ccpt one made 
under custom by an infant, must be ovidenced by deed (<>). 

If the title to land is registered under the Laud Tvansfor Acts, 
1875 and 181)7 ( 7 >), the gift of the legal fee sim 2 )lo in land must bo 
made by registered transfer {q). But legal and equitable interests 
in registered land can bo disiioscd of by deed oil tlio register, 
subject to the jjaramount jiower of tlio regist(U‘ed proprietor to 
defeat Uioin liy registered transfer (r) ; and a donor can create and 
give to others ])avticular, or limited, interests in registered land, 
which cannot be so deb atod, moans of deeils oil the legistor, 
protected by n()ti(*^^s, canlioiis, iuliibitions, or reslricliniis («)• 

No particular form is necessary for a gift of land by deed. It 
can );0 made by an indenture made l)ei\voon the donor and donee or 
by deed 2)oll under the hand and seal of the donor (/). Although it 
is usual and jirudent to have a witness to attest the oxocutioii of tlio 
deed, this is not necessary exccqDt in the enso of a transfer of regis- 
tered land(//), or in the case of gifts under statutes which require 
attestation of the execution by the donor (,v), 

815. Chati(ds can be conveyed by d(*od {a) ; and if possession 

is forthwith taken and rotaijied I)}’ tlio doneo, no particular form of 
deed is requinal. If the chattels oto loft in the possession of the 
donor, the dee<l must be registered as a l)ill of sale (W. An instru- 
ment meiely expressing a desire tliiit a ])erson should have a 
chattel, with()ut any delivery of tlio cliattel, will not pass any 
property therein (( ). , 

(77i) For the goiicnil law n^lating to (hnnls, sco tillo L)Ei:us and Otiiek 
Instkcmenis, ^'ol. X , ]>p. ooo d .sfy For h»nu.s of JeeiF. .tpi)ro})i‘iate to viiuoiis 
cases t»f gifts, t-eo of Forms ami I’i\'co(l(Mits, Vol. VJ , ]i}> lL’9 — 1 17. 

(?i) Siatuto ot JVaiaLs (^29 Car. 2, v. ;>), e. 9. For appiopiialo forms, sco 
Encyclojiiedia of Forms ami rjoccdonls, A ol VT., p. 1S‘). 

(o) Ih'ul PropeityAct, 18 lo (8 & 9 Viet t* 10(3^, s S. J»s tho custom of f^avcl- 
kiiid an infant of tlie ago <d lilteoii years ran disposo of bis land by fooUnioiU, 
but only fur full cousblur.ilion : tho ex(*cption, thoroforc, doo.s not apply to gifts 
(He MasJceU and UoJJjinclCa Coutrad, [18‘Jo] 2 Ch. 7.20) ; and see tit It) Infants 
AND Children. 

ip) 3S & 39 Viot. 0. 87 ; 60 & 61 Viet. c. Go. 

{(]) Lund Tionsfor Act, 1875 (38 »Sr 39 Vw't. c 87), s 49. 

(?) Cojiital and (^ounfics Ikinh, Lid, v. Uhodes, [1903] 1 Ch. 631, 0. A. 

(fi) Ijuiid Tiansfor Act, 1875 (38 & 39 Viot. c. 87), 6s. 50, 53, 57, 58; Land 
Transfer Act, 1897 (60 & 61 Vict. c. 65); see title Heal Fjiopertt A^D 
OHAJTKLS He\l. 

(0 8fco Hoa'i rro])Oity Act, 18-15 (8 & 9 Vict. c. 100), s. 5. 

(n) Land Transfer Hulc.^, 1903, \\ 126, and Form 20. 

(x) E.g., Moitmain and I'liaiitable Ufafs Act, 1888 (51 & 52 ATct. c. 42), 
8 . 4 (6) ; see title CuAiaTiEs, Vol. IV., p. 129, and Merchant Shipping Act, 
1894 (57 & 58 Vice, c 60^ 

(a) For forms of deeds of gitt (*f i*hattcls, see Eucyolopredia of Forms and 
Precedents, Vol. VI., pp. 129 et ee^j. 

(h) See note (h), p. 408, ante. 

(t) I juglita Y, Douglas ',1869), 22 L. T. 127* 
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816. A British ship or a share therein can ))e transferred by 
bill of sale duly attested and registered at her port of registry (d). 

817. Some choses in action can be disposed of only by deed or 
instrument in writing (c). 

Transfers of shan's in railway and other conine.nicij iunned under 
the jirovisions of the Companies Clauses Consoleialion Act, 1815 C/’), 
must be by rleed. But shares in a joint stock eonipiiny must" be 
transferred in manner provid(^d ))y the articles of associ^ition of 
the company (</). frequently iiie articles rerpiire the transfer to 
lie by deed, but in default of any regulation in the aiticles the 
transfer may be in writing only, and must be executed ])y hoih 
transferor and transhu’ee (//C 

111 some cases the title of the transferee is not perfected until the 
transfer is registered oi‘ the transferee, has a ]U’escnt al)Bolute and 
unconditional right to have it regij?iorod (?). AVhore an intending 
donor dies before he has execulrd the transfers of debiaitui c stock 
and shares which he has directed to be purchased out of liib money, 
in his wife's name, the passing of the wufu's name l^y the liroker to 
tlie vendor on the Stock Exchange may com]>lele the gift (/r). 

Bolicios of life assuraiico miiht be assigned ))y an instrument 
ill writing, and in order to ]ierfect tlio title of the donee to the 
liioneys tu-sured by the poli«\y notice of tlie assignment must he 
given to llio insunince olVice (/), and the nssigumeiit must he 
duly stamped 

Consols (ti.l jicr cent, (kinsolidatcd Stock) arc transferred h}’ 
entry in tlie iMoks ol the I'espcctivo accountanLs-gGueral of the 
Banks of England and Ireland under the signaluro of the donor, 
or liis attorney duly authorised l)y writing under his li.md and 
seal, attested by two or more vitiiessos. It is optional vhelher the 
donee signs or not (a). 

(d) Merrliaiit Shipping AgI, ISO-I (r>7 & 68 Viet, c au), f.s. 25, 26. Eor 
the Liw ruhitnig to uwiiershij) of o. Ihitisli bhip and tiio transfer of Blimea 
thendn, see htlo Sirirrnsm axd Naviu xtio.nt, 

(e) ^oe title OiiosES IN Action, Vul lY , p]) .S05 (f srq. 

If) 8 & y Vict c. 16, p. 11 

(f/) Coinpunios (ConsolidatKm) Act, 190S (8 Kdw 7, c. (iiO, e. 22. 

(A) Jhid.j Sdiod, I., Table A, art. 18, and soo title CoMi’AKlES, Vol. V., 
p. 191. 

(?) I hid.; SocieU Q hi rah de Paris alher (’.h 20; Ireland 

V. Ilarty [1902] 1 Ch. 522 ; and sw title CoAnMMi:s, A ol. Y , ]> 192. 

(A’) Ih Smith, Ihill V. Smith (1901), 84 L. T. 865 As to fi.insf’ors in blank, 
see Bnnjis v. Cunsiantutc, [190S] 2 K. 13, 4S4, A, ; and Jh. Tors lioitle (Jo., TAd,, 
Davies' Case (18761, 63 Ju T. 861 (btatrd by JIai.l, Y.-(\, in Ortiqosa v. Brown, 
Janson (h Co. (1878), 38 L. T. M5, to haye'becn afllrnied on appeal) ; and titles 
Companies, Vol. Y., pp. 191 et, scq. ; Deed.^i and Otueh InsIhuments, 
Yul. X., p. 384. 

(/) Policies of Assurance Act, 1867 (30 & 3JL Yict. c. 144), s. 3. There may, 
however, he a valid gift of the docinnout constituting the ])olicy without either 
assignment or notice, though the donee would be unable to recover the money 
assured by it {^Rummens v. Harr (1876), 1 Ex. I). 169, 0. A.) ; see title 
InstJUANCE. Soe, too, Barton v. (iainer (1858), 8 H. & N. 387, where it was 
held that a gift of a document securing a debt was good, although the debt 
itself did not pass. 

(??i) Stamp Act, 1891 (54 & 55 Yict, c. 39), s, 100. 

(n) National Debt Act, 1870 (33 tk 84 Yict. o. 71), b. 22. 
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A depositor, not under Hixtcon, in a Trustee or Post Offline 
Savings Bank may nominal e aii}" person or persons to whom atiy 
sum or sums, not exceeding altogether XTOO, payable to the 
depositor at his death, shall ho paid (o). 

A meinlier of a registered frieuilly siieiety (other than a benevolent 
society or working men’s club), who is not under sixteen, may also 
by writing nominate a person to whom any sum of money payable 
by the society or any branch thereof on the death of tlie member 
shall bo paid (p). 

Similarly a member, not under sixteen, of a registered industrial 
and provident society maj^ by writing delivered at or sent to the 
society’s olUce during liis hie, or made in a book kej^t Ihoreat, 
nominate a person or jiorsons to whoJii liis property in the society 
shall bo transferred at his dcatli, provided the amount credited to 
him does not exceed £100 {q\ ^ ^ 

TTiere are similar provisions in regard to members of a trade 
nnicn (a), 

Ppb-.Sect. a. — Dtlirer^. 

818. Gifts of chattels are more often made by delivery than by 
deed. It is well settled that, if there is no deed, a gift of chattels is 
not coraidete unless accompanied l)y delivery. A vevl)al gift of 
chattels without deliverv passes no pro])erty to tbo donee, and is 
not a gift at all (/<). Actual delivery is not mere evidence of the 
gift, ))utis part of tlie gift itself. Inordinary Englisli language and 
in legal effect there cannot he a gift witliout a giving and taking. 
The giving and taking are the two contemporaneous and reciprocal 
acts ^\]^cll constitute a gift. They are a necessary part of tlie 
proposition that there has been a gift (c). 

819. Actual manual delivery by the donor to tlie donee of a 
chattel is not, however, ess(‘ntiril to complete the gift thereof. It 
is Biiflicient if the donee be put by the donor in possession of the 
chattel (d). AVhere chattels cannot lie actually delivered owing to 

(g) Savings lianks Act, 18S7 {oO & 51 Yict. c. 40), bs. 2, 3; and see title 
JiAXKHllS AM) JklXKTNG, Yol. f., p. 570. 

(p) Friendly Societies Acts, 1800 (50 & 60 Yict. c. 25), 8 56, and 1008 (8 Edw. 7, 

r. 32), s. 5 ; and see titles Execxitobs and Administhatohs, Yol. XIY., p. 102 ; 
Fkiendt.y Societies, pp. 152 dbeq.^ ante. 

(7) Indu.'stiial and Provident Societies Act, 1893 (50 it 57 Yict. c. 30), s. 25; 
and SCO title Indus niiAL, Phovident and bimilaji Socieites. 

(a) Tnulo Union Act Ainendiiiont Act, 1870 (39 & 40 Yict. c. 22), s. 10, and 
Pi ovuleiit Nominations and Small Intestacies Act, 1883 (46 & 47 Yict. c. 47j, 

s. 3; and see title Trade and Trade Unions. 

{b) Shoircr v. Pilck (1849), 4 Exch. 478; Bvintte v. Fushrooke ^1865), 18 C. 11. 
(n. 8.) 515 , Cochrane v. 3Ioore (1890), 25 Q. 13. L>. 57, (J. A. The last ca-o 
establishes the law as correctly laid down by the Couit of King’s Bench in 
J?'ons V. Sinallpiccp (1810), 2 B. it Aid. 551, and overrules the statements of 
the law on this point by Pollock, B., in lie IJarconrt, Danby v. Tucker (1883), 
31 W. B. 578 ; and by Cave, J ,*in Re Ridgwai/, Ex parte Ridyway (1885), 15 
Ci, B. p. 447. “ If the gift does not take effect by delivery of immediate 
possession, it is thou not properly a gift, but a contract ” (2 Bl. Com. 441). 

S Cochrane v. f<upra,pcr Lord Esher, M.B., at p. 76. 

) Winter v. d f^nirr (1861), 4 L. T. 639, where a barge was given to the 
donor’s servant, who had previously been in possession thereof as such servant, 
mid kept possession of it afterwards ; Kilj)iu v. Railey, [1892] 1 Q. B. 5S2. 
when, a father* to wlnuji furniture in the hou«e of his daughter had 
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their bulk, they can be . constructively delivered, e.g., by the Sect. 2. 
deliv\ery of the key of a warehouse in which they are stored (e). Gifts, 
The question has been raised whether a ^dft of an undivided how made, 
fourth part of a horse admitted of delivery or whether, on the other constrictive 
hand, it was to be regarded as incorporeal and incapable of delivery, delivery. 

The point was, however, left undecided, the court holding that what 
took place between the parties amounted to a declaration of trust (/). 

The delivery need not he made at the time of the gift. Delivery 
first and gift afterwards is as effectual as gift first and delivery 
afterwards (p). 

It seems also that where a chattel of one person is already in the 
possession of another, tliough not for the purpose of an intended 
gift, an effectual verbal gift of it to the lattor may be made without 
any further delivery to him (//). 

A gift to one for a third person’s use is a Burticient delivery to 
vest the property in tlie third person (t). 

820 . By the law merchant and for the convenience of trade or cii.»sea in 
})usiness some choses in action pass by delivery, such as bills of action, 
e.xchange, iironiissory notes, exchequer bills, cheques to bearer, and 

bonds and debentures to be.ai'cr (,/), and gifts of them can, therefore, 

1)6 validly eflectod by delivery to the donee. 

yrii.Si'UT. 4 . — JJcdnmfwn of Tnist, 

821 . If an intending donor, being siii juris, declares a trust for Declaration 
another, although for no consideration, it is binding on tlie creator 

of the trust, and tlie donee takes an equitable and enforceable 
interest whatever bo the nature of the properly affected by the ’ 
trust (A). It is immaterial whether or not the declaration of trust 
has been coiumunicatod to the donee (/). If control is retained by 


heen apyignotl l>y a duly regi&teicd lull of •Palo, oaiiu* I0 the house mid vorhallvr 
gave the furiiituro to ins duughtci and loft hor iu the rf>om with it ; sec, too, 
Ji'e Alderaoif, Aldtrso/i v. iV</ (ISIH), 04 L. T. Gif), but 2)ossibly tliia last case 
is nut consistent witli Cochrane v. Movre (1S90), 2o Q. 13. 1), .57, 0. A. ; foo 
Kiljtin V. liailct/, [1892] 1 Q. Ih oS2, Wills, J. ; coniiiaro Bit her v. Voi/er 
(1874), L. IL o r. C. 4Gl ; and Cain v. Moon. [189G] 2 0 H. 28;i 
(c) Jii/all V. JiOinUs (1700), 1 Ye^. Sen. 1148. ()u tho sauio ])^'ui,dple tho 

inopoity in a church organ hat> been held to pass by syrnlrolicul delivery 
[Rau'hnson v. Moii (1900), 90 L T, 000). 

(/) Cochrane v. M^mre, snpra, at p. 7G. Por a form of deed for such a gift, 
Bce JEncycloptcdia of h’orins and Precedents, Vol. YI., p. 182. 

(7) Cochrane v. Muoie, supra , at p. 70 * Cain v Moon, sup; a. 

(/i) Etlpin V. Raileif. supra, per AVills, J,, at p. 080 ; Cain v. Moon, supra, 
per \Yills, J., at p. 289. But see Hhower v. Pilcl (1849), 4 Ex<*h. 478, winch 
conflicts with the statement in tho text, and see tlie observations on the last- 
mentioned case in Cochrane v. TLToorc, supra, at p. Gl. The decision, however, 
in Shower v. Pthh, supta, can be supported on the ground that there were no 
words of present gift. 

(i) Lucas V. Lucas (1738), 1 Atk. 270. . 

(/) Compare Bechuanaland Exploration Co. London Trading Pru/A, [1898] 
2 Q. B. G68; see titles CiiosES in Action, Vol. IV., p. 397 ; Companies, 
Vol. V., p. 357. 

(A) Ex parte Pye, Ex parte Didxtsf (1811), 18 Yes. 140 ; Bentley v. Mackay 
(1851), 15 Beav. i2; C?ce v. Liddell (No. 1) (1866), 35 Beav. 621 , Een\ Prance 
and Garrard's Trustee v, Hunting. [1897] 2 Q. B. 19, 0. A. 

(/) Tatey. Leithead (1804), Kay, 608 , Hew, Pranre and Uanardls Trustee V. 
Unviing, sxqifa. 
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a H(‘,LLlor over a fnnd, it must not be such control as is inconsistent 
Avitli the intention to create a trust (in). 

A trust may be created altliongh there is an absence of any 
expression in terms importing confidence (n). If, however, the 
intending donor has not declared himself a trustee for the person 
Avliom lie wishes to benefit, equity will not assist in completing an 
imperfect gift by holding that the intending donor is a trustee for 
the intended donee (o), and a fortiori will not compel the donor s 
executor to complete the gift {]>). Thus, a voluntary covenant to 
surrender copyholds, though contained in a deiid in which freeholds 
are effectually conveyed, will not be enforced unless words of trust 
are added (q). 

Tlio trust, if duly declared, remains valid and must be executed, 
although the trustee disclaims (r), 

822 . Declarations of trust of hpareditaments must ho in writing, 
signed by the j’orson who can by law declare the trust (s). Dut 
trusts of jrare 2 )ersoiialty can be declared by parol (0, though they 
cannot be assigned without writing(u). 

If the legal estate or right in the propert}^ given is in a third 
person, there must l)o sullicient evidence of a declaration of trust 
by the owner of the equitable interest (0- The declaration need 
not ho formal : but in order to determine whether a sufficient 
declaration ha.ts been made, the court regards any acts simultaneous 
with, or subsequent to, tlic alleged doclaration (/c). The third person 
is bound to act on ilie assignment or declaration of trust of the 
owner of the equitable inteiost (rh 

SuoT. 3. — C?//hs, wh^n jn'csiimccL 

823 . Where a jierson buys property and pays the purchase- 
money, or })art of it, but lakes the ])urchaso in the name of another, 
who is neither liis child, adopted child, nor wife, there is priind 

(/?<) Wheaihi/ v. iVrr (is:>7), 1 Keen, , sop, genemlly, title Trusts and 
Trcstpuss. 

(//) Pwjey. Cvx (1S,j 2), 10 Ilure, 103; Mihoif v. /.o/’J (1S02), 4 J)c F. k J. 
204 , 0. A. ; Jte Ftacffl, Slurrm} v FlardJ (1.S83), 25 Oh. D. SO, A. 

i o) Kih^m V. Fllismi (1<S()2), 0 Vo"^. 050; mid aeo i). 429, post. 

]>) Ward V, Audlaiid (1845), 8 Bfiiv. 201. 

(v) V. JcffcTt/'i (1811), (’r. vV Ph 138 ; and non p. 429, 

r) Junes v. Jones, [1874] AV. N. 190 ; Malloit v. ITitson, [1903] 2 Oli. 494, 

s) 8<;n'iite of Fraiida (29 Car. 2, c. 3), a. 7. 

#) ItatJcij Bouh'ott (1828), 4 Russ. 315; ^PFoddfn v. Jenhipis (1812), 1 Ph. 
153, where it was held that a veibal niosHago to a debtor, doijiriiig him to hold 
the debt in trust for a third person, creates a binding trust (Pechliam v. Taylor 
(1802), 31 Beav. 250; Jones y. (1805), 1 Ch. App, 25, where Lord Ckan- 
WoRTii, L.O., disapproved his own dictum to the contrary in Scales v. Maude 
(1855), 0 Do G. M. & G, 43, 51). 

(ff) Statute of Frauds (29 Car. 2, c. 3), s. 9. 

O') Filters v. Bcatnnont (1082), 1 Vern. 100 ; Ftlison v. Fthson (1802), 6 Ves. 
050; Byrro/i v. CVuisfy (1840), 3 Leav. 238; Hardinq v. Harding [\m\\ Vt 
U. B. D. 442; Meek v. KeitlewfU (1842), 1 Hare, 404; Re Lucan (Fart), 
IJurdimje v. Cohden (1800), 45 Ch. D. 470, 474. 

{ir\ pentlaj V. Mfvkay (1851), 15 B^av. 12. 

fy-j Kekennch v. Manning (1851), 1 Be G. AT. & G. 176, 198, 0. A. As to the 
g<ni' r>u LoqnisiteB of a det lmalion of trust, see title TuT^sT8 and Trustees. 
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facie no gift, but a resulting trust for the person paying flucli skot. 3 . 
money or part 0/)* This presumption can be rebutted by sufficient Oifls.when 
evidence, even though it may be that of the person in whose name presumed* 

the purchase has been made(^), 

The rule applies to the case of a purchase taken in the joint Transfer 
names of the person paying the moiie^^ and of the other (a), and to into joint 
the case of a voluntary transfer of stock or shares into the name of 
another jointly with the transferor (6) or into that other's name 
alone (c). If the transfer into the joint names is accompanied by 
an expressed wish as to the inode of employing it and a declaration 
that no legal obligation is intended to be imposed, tlie presumption 
of a resulting trust is rebutted (d), 

824. But where the person in whose name the purchase or Case of wife, 
transfer is taken is the wife, child, or adopted child of the man chiia.and 
paying the purchase-money or making the transfer, there is then 

a presumption that a gift was mtended (/O- The rule has been 
extended to the case of an illegitimate child and to that of a grand- 
child whose father is dead( / ), but does not a2>p]y to the ease of a The wife 
woman with whom the alleged donor has gone throngli the form must ben 
of marriage, but whom he cannot legall}^ marry 0/), or with whom 
he merely cohabits (h). 

Where a husband invests money in the joint names of himself lu joiut 
and his wife it is presumed that the survivor is intended to have 
the investment (0, and if he adds the name of another person, that 
person will be a trustee for the survivor of the husband and wife (/r). 

825. Tliere is no presumption of a gift whore the i^ui’chase or Mother and 
investment is made by a mother, even ihougli living ajwt from her 

(//) Plj/niouth {Eail) v. llivlman (IGOO), ‘2 Vein, 107; X)//cr v. Uiffr (1788\ 

2 Cox, Eq. Cap. 92; Mackutk v. (ISOS), 15 Vew. 029, 050; Ifru?/ v, 

(ISM), 2 Yes & B. 088; Jk'ffbotu v. Ton Hurnd (IHOO), 1 Aly. & K. 506; 
i^iandinq V. llowriug (1SS5), 01 (Oi. ] ). 2S2, (7. A.; The Vcntuic^ [E-^9S] P. 218, 0. A. 

(z) Mnddison v. Andrew (1717), 1 Yes. tSon. 57 ; Deacon v. Uohjuhoiai (1850), 2 
Drew. 21 ; Oarrirk v. Ta//!or (1801), *1 J>o Cl. E. & J. l.>9, 0. A. ; BeecJirrv. Ma/oi' 

(1865), 2 Drew. & Sm. 401 ; alliriiiGd (IS(5.')), 10 \V. P. 1051; Fowkes v. Dascoe 
(1875), 10 Ch. App. 013. . 

frt) Jlidcr V. Kvlder (1805], 10 Yo'^. 060. • 

\h) Fou'hs y, Fa^'oe^ supia , i>tandinq\ lioirnnqy bvpfa: Gcurije v. Bank of 
England (1819), 7 rrice, OP), Avhere piosuinption waa robiitlcd. 

((') Down V. A7/i.s’ (1805\ 05 lieav. 578 ; lie 7/oJi'e^, Howis v. Blatt (1905), 21 
T. L. R. 501. 

(d) Wheeler v. Smilh (1800), 1 Giff. 000. 

(c) Sfroopev. Scroopc (1005), 1 (Jaa. in Ch. 27; G;v// (Lord) v, Greg (LaJg) 

(1077), 1 C'as. in C'^h. 290 , Khrand v. Ihinrer (1080), 2 Cua, in Ch. 20; liumhoU 
V. liinnhoU (1761), 2 Edon, 15 , Dt/cr v. Bi/tr, fittpja; Finch y. Finch (1808), 15 
Yes. 40 ; Lot nner v. Loruner (1822), 10 Yi'S. (2iid od.) 007, n. ; Kingdon v. Bridges 
(1088), 2 Yern. 07; (hahb v. Fhi'bb (1831), 1 My. & K 511, whei© stock was 
trant?leri ed into the nnmes of a Ron and a lliird person ; Dnmnn r v. Pitcher (1833), 

2 My. & K. 202; Goblnig t. Gosling (1854), 0 Drew. 035; Ilcpworth v. Hepworth 
(1870), L. R. 1 1 Eq. 10. Ah to trnnpactions between hunbaiid and wife and father 
and child, generally, pco titles IIusiukd and Whe ; Infants and Cuildeen. 

(/) Bcckford V. lUikford (1774), Lidl't, 490; Ehrand v. Dancer y sxtpnu 
{g) Soar v. Foster (1858), 4 K. & J. 152. 

(A) Rxdcr V. Kidder, supra. 

(t) Diimmer y. Pilchtr, supra; ConUs v. Stevens (1834), 1 Y. & 0. (EX.) 66; 

Low V. Carter (1839), 1 Beav. 420 ; lie Oadhury (1863), 11 W. R. 895 ; lie Young, 

Trye v, Sullivan (1885), 28 Oh. D. 705. 

(A’) ^0 Eykyn's Trusts (1877), 0 Ch. D. 115. 
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Gifts. 


Sbot. 3. husband, or a widow, in the name of her child or in the join t 
Gifts, when names of herself and her child (/), tliough in the case of a widowed 
presumed, mother very little evidence to prove the intention of a gift is 
required (w), and the mother, if she places herself in loco parents, 
will be presumed to have intended a gift («). 

Where pur- 826 . If the purchase in the name of the wife, or child, is iucom- 
(ihase not p|eto at the death of the husband, or father, the wdfe or child can 
muchalcrs “’sist Oil the Completion of the purchase in the wife’s, or the child’s, 
death. name, and paj'uient of the balance of the purchase-money out ol 

the husband’s, or father’s, estate (<>). 

Tipccipt ti£ 827 . Ill those cases, either ilie person in or into whose name 
income tinriiig purchase 01 * transl'or is made is ^\llolly a trustee for the true 
donoisii 0 . pm-chaser or there is an absolute gift (2>), although in some cases 
the father has actually received the income during his life (r/). 

Toiicies. The above rules a[»ply to a policy taken in another's name (r). 

I'rosumption The prosiim}>tion ol advancement maybe lebutted by showing 
there w^as no present intention to benefit (fi) or by a con- 
‘ lemporaneous declaration by the alleged donor (^), but declara- 
tions by him subsie‘iuent to the purchase or transfer, if they are not 
so connected with it as to bo reasonably regarded as contem- 
poraneous, cannot affect the presumption (a). Otherwise, having 
made a gift, he w^oiild be able to take it away. 
fiAamplea. The business relation of the parties may act as a rebuttal of a 
gift, as, for instance, the fact that a son was solicitor to his parent (6). 
A formal and unmistakable act of taking possession by the alleged 
donor at the time of the purchase would show his ownership and 
the trusteeship of the person in wdiose name the property has been 

(/) Jie De Tmnc (1863), 2 L>o (}. J, &, Sin. IT, 0. A. ; Btnnet v. Jknnct (1879), 
10 Ch. D. 474, diffeiing from tho rctisoninp; iii >>ayre v. IIuylieB (1808), L. E. b 
E(j. 376. In Batstone v. Balter (187 ^ 10 Ch. App. 431, Lord Caiuns, L.C., 

iiiiJ James, L.J., held that a gift in f.ayour of the surviving son-in-law was to 
bu })ir8uinfd where a mother invested stock in the joint names of herself, her 
daughler, and her daughter’s husband. 

(7?i) Ifenndy. BouKt, mpra, 

(7^) Jie ()rm€f Evans v. Maxwell (1883), TiO L. 51. 

(o') liediiigton Ralt/iyton (1791), 3 Kidg. Piu’l. Kep. 106; Drew v. Martin 
(1861), 2 Hem. & M. 130. 

(p) Stock V. McAvoij (1872), L. E 15 E(p 55. 

(y) Mumuiay. Mutnma (1687), 2 A •'rn. 19; JAiinpliujh v. Lampliiyh (1709), 1 
V. Wms. Ill ; Taylor v Taylor (1737), 1 Atk. 3SC> 

(r) Pfhyer v. Bnncnc (18(i()), 2<S llrav. 391 ; AV Itidtanhaiiy Westoiiw, lUdiard- 
eon (1882), 47 L. T. 511; Be a Tolmj^ No, 6102, of the Scottish Eyuitalle Life 
Assn ri fire Soridy, [1902] 1 Ch. 282, 

(ej) Forrest v. Forrest (1865), 11 L. T. 763. 

(C Stihman v. Ashdown (1712), 2 Atk. 477; Muricss v. Ftanklin (1818), 1 
Swan. 13; Frankerd v. I'rankerd (1820), 1 Sim. & St. 1 ; Sidmouth v. Sidmoath 
(1840), 2 I'eav. 417 ; Jkvoyy, Etvoy (1857), 3 Sm. & G. 403; Dumper y. Dumper 
(1862), 3 Oiff. 583; Scawin y, Bcawin (1841), 1 Y. & 0. Ch. Gas. 66; Stock v. 
McAvay, supra, Hoyts ICmtBrsley (J854), 2 Sin. & G. 195; Bone y, Pollard 
(1867), 24 Beav. 283; Lloyd v. Puyhe (1872), 8 Ch. App. 88; Pllsworth v. Mosse 

ra , 14 1. Oh. 1{. 163 ; Be Blakely Ordnance Co., Cmtesk Case (1876), 46 
OH.) 367 ; Be (loovh, Oooch v. Qooch (1890), 62 L. T. 384. 

(a) Sidmouth v, Sidmouth, supra; Foxy, Fox (1863), 15 I. (’h. E. 89; O'Brien 
V Shell (1873), 7 1. K. Eq. 1*55 ; Foi'^cst V. Forrest, supra, 

{(>) iorrtft Y. Wiihns' (1818), 2 Do G. & Sm. 2’1’b 
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purchased (c). Subsequent declarations ol the alleged donee might 
rebut the gift, as it is against his interest to make them (d). 

"Where the original transfer of stock is a gift, anything added to 
that account is presumably also a gift (e). 

828. In a voluntary conveyance of real property, unless the use 
is declared in favour of the grantee, there is a i)resumption that the 
use rcKuUs to tlio grantor, wliicli use is executed by the Statute of 
lIsos(/); so that ^vhen the grantor declares no use, nothing passes 
under the gj’ant Qi), .But this presumption may ho rebutted (//). 

A covenant to stand seised to the use of a child, wife, or kinsman 
of lands of wliich tlio covenantor is seised, ])assoH the legal estate to 
tlie cliihl, yife, or kinsman wifcliout any further consideration than 
tliat arising from kinsmanship (?). 

TJiere is no legal jiresumption of a resulting trust for the don«)r on 
a voluntary conveyance of land to the use of another person, but the 
facts ma}" show the contrary (A). * 

829. -Fhore is no presumption that an investment of, or purchase 

witli, a wite's money, whether cajutal or savings of income, in her 
husband’s name is a gift to him {D, Ihough he ma3'’^iave a lien for 
any contributions of liis if slio voluntarily assures property 

to liiiu for a ])artjciilar puipose, such as raising money", the property 
rcjiiiaius hers, sulqect to the fullilmont of the particular purpose (a), 
t^o vlioro an estate belonging to the wife is mortgaged and tlie 
equity of redemption is reserved to the heirs of the husliand, there is 
2^run(i fane a resulting liust for the wife and lier heirs, the mere form 
of the reservation of the equity of redeiiqiiion not lioing sullicient to 
alter the previous title (r;). But oa('h such case must dc]>end on its 
particular circumstances, and in each the intention must ho collected 
hxuii the instrument wliicli has given rise to the question (/A. 

Jn all cases of suggedod gifts or rosultiug trusts the Burroiinding 
circumstances must be lalieii into consideration (c). 

M Sfnek V. AfcAvo// (1S712'), Jj. If. lo Bq. on. 

((/) V. (iSiO), 2 Boav. 'H7, and compaio RedinyUm v. 

lleihnc/f >ri (17‘.H), Uidir Bai’l 100, 105, 107. 

(c) luovhfS V. Pascoc (1870), 10 f h. App oi.'l 

(/) 27 lieu. 8, c. U), fur a i'uitbei treatment of whicli see titfo llEAU 
rrorni; TV and Chattels Beal. 

(f/) Viilf rs V. Ikamunt (lOOOj, 2 Byor, 1 1(> a ; R^'chril/i'^ ( uev (1080). 2 Ct>. lO'p. 
OIJ b, 581), Arui^ifrong d. Acre v. (1705), 2 AVils 10; Jo'r d lUKuh \. 

i\^l'hain (1778), 1 Doug. (K. D.) 25. iiio*.e:»n) cliiolly cd’ tinu^ or rofjovorKv-. 
but tlie jirinciplo a})pi]#\s to a grant (ste iicfo (f) to Jln'hityfh'a fV/Af, auioa (1828 
ed., p. 587); uoinparo I yjn'h v Cioidin. [lOOOj I 1, 1?. 178, C. A.; and see 
liUe I>EEDS AND (.llJIEIl' Lvt^'l UDAIENTS, Vol. A , ]). 300. 

i/i) Jloe d. Jioadi v. ro]dtaviy t^ujua. 

(?) 2 Bl. Com. 337 ; lAvyd v. Spdlvt (1740), 2 Atk. MS. 

(A) Jiack V. Andrews (1800), Prec. Ch. 1 ; Youny v. Peachy (1742), 2 Atk. 201, 
258; Jlaiqh Kaye (1872), 7 Cli. App. 489; Prichtnn v. Vnehton (1895), 85 
Ij. J. (rii ) 13 ; but comparo UJnlders v. Ohilders (1857), 1 l^o G. & J. 482, U, A. 

{I) Darkin v. Darkin (1S53), 17 Beav. 578 > Mercier v. il/rrcnr, [1903] 2 Ch. 
98, C. A. ; see aLso ScaPs v. Baker (1859), 28 Beav 91 ; IMaddison v. 

^881), 1 John. & H. 470 ; Biron v. Dixon (1878), 9 Ch. D. 587. 

(m) Ncesom v. Clarkson (1840), 4 llare, 97 ; JMaddison v. Chapman ^ suia'a. 

(n) Re Marlborough {Dulc)^ Darisy. Whitehead (18941, 42 W. B. *158. 

(a) Jackson v. Innes (1819), 1 Bli. 101, II. L. ; Dawsvn v. Whiteharen (1877), 8 

Ch. D. 218, C. A., per Cotton, L. J., at p. 228 ; and see title Husband and AYiee. 

(A) Plamley v. Felton (1888), 14 App. Cas. 61, V. 0., per Lord MvoNACiUTEN, 
at p. 6G. 

(t ) Afercier v. Mti'cicr, st/j^ra, 

U.B. — U 
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Sbot. 4. — Le^al Incidents, 

Sub-Seot. 1. — Acceptance* 

830. Express acceptance by the donee is not necessary to 
complete a gift. It has long been settled that tlie acceptance of a 
gift by the donee is to be presumed until his dissent is signified, 
even though he is not aware of the gift(d), and this is equally so, 
although the gift be of an onerous nature, or of what is called “ an 
onerous trust (c). The doctrine l)as been applied, so as to defeat 
the title of the Crown, which intervened between the execution of 
a voluntary assignment to a trustee and his knowledge of, and 
assent to, the deed {f). So a transfer of stock to a person without 
his knowledge with intention to confer a benefit on him, vests the 
property in him at once, and cannot afterwards be revoked by the 
donor even before the donee knows of the transfer (//). Even a 
father’s gift of such things as a watch, books, or clothes to his 
infant child cannot be recalled by him if he has given thorn 
alisolntely in the first instance {h), Tlie presumption of acceptance 
in these cases is artificial, but is founded on human nature. A 
man may be fairly iiresumed to assent to that to which ho in all 
probability would assent if the opportunity of so doing were given 
to him (0- 

But a man cannot be compelled to take wdiat he does not desire 
to accept. A donee, tlierefore, on becoming aw’aro of the gift is 
entitled to repudiate it, and by so doing may not only disclaim all 
benefit, but will be teheved of all burdens or liabilities which the 
acceptance of the gift might have imposed on him (/r). 


Clifts prm^ 
facie 

irrevocable* 


Sub-Sect. 2 . — JRccinatwn and AindJaiKe* 

831* The donor of a completed gift is prmd facie not entitled to 
revoke! it nor to recall any payment made voluntarily (/). Where 
an instrument is formally sealed and delivered and there is nothing 
but the retention of the deed in the possession of the executing 
party to qualify the deliveiy, and nothing to sliow^ tliat he did 
not intend it to operate immediniely, it is a valid and effectual 
deed, q-nd delivery to the party who is to tako undm* it or to any 
person for liis use is not essential. Though the contents have not 


(^) Shep. Tnuoli., 28j “Tho law presumes that every giant is 

for the benefit of thfj giaiifre, and therefore, until the contrary is shown, sup- 
poses an agreement to the grant ” {Ihdhr aud Baktr'a Case (1091), 3 Co. Itep. 
2o a ; Thompson v. Leach (1090), 2 Vont. 198). 

W V. F.vans (1850), 5 E. & B. 307. 

(/) Smith V. Wheeler (1671), 1 Vent. 128; Smalls. Marwood (1829), 0 B. &0. 
800, ;;06. 

((/) Simiding v. Boivnng (1885), 31 Oh. D. 282, 0. A. 

[h) Hunter V. Westbrook (1827), 2 0. P. 678; Smith v. Smith (1836), 7 
0.^^ P.401. \ ^ ^ 

(t) London and Conntii Banking Co. v. London and Hirer Plale Bank 
31 Q. B. D. 535, 542, 0. A. But see riill v. Wilson (1873), 8 Ch. App. 888, 890. 

(k) MaUott V. Wilson^ [1903] 2 Ch. 494, 601. As to acceptance by an infant, 
Bee p. 405, ante. 

[l) ViJlera v. Beaumont (1682), 1 Vern. 100; Slater Burnley Corporotiun 
(1888), 59 L. T. 636. As to ademption of legacies by portions, see titles 
EtmiTY, Vol. XIII., p. 128 ; 'Wills ; and os to bringing advances into hotchpot 
on the distribution of an into'^tutoV estate, see title Descent and Distbibutton, 
Vol. XL, pp. 19 eteeg* 
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been communicated to the beneficiaries, such a deed cannot be 
revoked unless a poorer of revocation is reserved (?7i). 

832. A deed executed in favour of creditors who are not parties, 
nor privies, is revocable by the debtor at any lirue before the creditors 
have assented thereto (ji). The principle, however, on which this 
doctrine is founded is th^t, in executing the creditors’ deed, the 
debtor has no intention to create a perfect trust for bis creditors, but 
desires to make an arrangement for his own personal convenience 
for payment of his debts in an order prescribed by liiinsolf and over 
which he retains control (u). The principle, therefore, does not 
conflict with the cases (p), which establish that if a trust be 
perfectly created in favour of a volunteer it cannot afterwards bo 
revoked. 

If, however, a creditor is a party or privy to the deed (q) or the 
trustee of the creditors’ deed lakes a beneficial, as well as a legal, 
interest under it, then the deed cannot be revoked (r). The same 
rule applies, even though the creditor is not a party to tlie deed, if 
he has notice given to him by or through the debtor of its 
existence, by being ex])ressly or impliedly told that he maj^ look to 
the trust proiierty for j'ayinent of his demand. In such ease ho 
becomes a cestui qua trust (s). 

The trust is not revocable if created for the purpose of repairing 
breaclies of trust or if the surrounding circumstances show an 
intention to create the relation of trustee and cestui que trust (i). 
It is irrcvocalile after the death of the settlor or of one of the 
settlors (a), or if its provisions are not to take effect until after the 
settlor’s death {h), 

833. Donors, though sui jurisj are entitled to have their gifts 
set aside if induced by fraud, coercion, or undue influence, for 
the donee must not profit by his •own wrong (c). There is no 


(wi) BougMon v. Bougliton (1739), 1 Atk. 623 : I)oe d. Qaruons v. Knight (1826), 
5 13. & C. 671 ; Bill v. Cureton (1833), 2 My. & K. 503, where a spiustor made 
a eottloiueiit not in contompLition of muiriuge, and it was held that it could not 
bo rovoked ; Fiddlier v. Flctiher (1844), 4 llaio, 67 ; Hope v. Harman (1847), 
11 Jur. 1097; Xenos v. Wickham, (1867), L. R 2 II. L. 206; pee also title 
Deeds and Other Instruments, Yol. X , p 383, 

(w) See title llANKiiuriCY and iNbuLVENCY, Yol, II., p. 328, and casoa there 
cited, and also Gai rul'd v. Laudcnluk [Lord) (1830), 3 Sim. 1 ; affirmed (1831), 2 
Buss. & M. 451; Law v. Bagwell, Frans v. Jhtgwell (1813), 4 Dr. & War. 398; 
Browne v. Cavendish, Cavendish v. Browne (1844), 1 Jo. & Lat. 606; Henderson 
V. liothschild (1886), 33 Ch. D. 469. The assent of ono creditor is sufficient to 
render the deed iiievocable [llarland v. Binka (1830), 15 Q. B. 713). 

(a) Garrard v. Lauderdale [Lord), supra, at p. 455. 

(p) E.g., Ellison v. Ellison (1802), 6 Yes. 656; Pulverto/t v. Fulvertoft (1811), 
18 Yes. 84, 99 ; Favl v. Faul (1882), 20 Oh. D. 742, 0. A. 

(q) Acton v. Woodgate 2 My. & K. 492; Synnot v. Simpson (1854), 5 

H. L. Cas. 121 ; Montejiore v. Browne f 1858), *7 H. L, Oas. 211. 

(r) Stggera v. Evans (1855), 5 E. & B. 367. 

(a) Synnot v. Simpson, supra, 

(0 Isew, France and Garrard's Trustee v. Hunting, [1897] 2 Q. B. 10, 0. A. ; 
Priestley v. Ellis, [1897] 1 Oh. 489. 

(a) Synnot v. Simpson, supra ; Priestley v. Ellis, supra. 

fj) Be Fitzgerald's Settlement, Fitzgerald v. White (1887), 37 Oli. D. 18, 0. A. 

(c) Bridgman v. Green (1755), 2 Yes. Sen. 627 ; Norton v. Belly (1764), 2 Eden, 
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presumption of fraud because Ibc donor is old (d) or merely of 
weak character (e); but, where an illiterate or an aged and iiifinu 
person purports to give all bis pro 2 )crty to anolhev, Cv^on to his 
wife, the court must be satislied tliat he knew what he was doing 
before the gift will be enforced {/). 

Gifts will be avoided on the ground of undue inllinnee, first, 
where the court is satisfied that the gift was the result ol influence 
expressly used by the donee for tho purposo, and secondly, where the 
relations between the donor and donee liave at, or iinuiediatoly 
before, the time of tho gift been siuuuisto raise a presumption that 
the donee had iiiiluGiico over the donor (/;). The donee in such case 
must iirovo IhaL the donor w'as cither oniancipatod from his inllu* 
once or ])lac('d hy tlie jiosscssioti of indopendonL advice in a position 
equivalent to emancipation (A;. 

In tliu case of parent and child tho independent advisor must pro- 
tect the donor against liiiiisolf ; and, if lie is not satisfied that the 
gift is a right ami }iroper one in the ciicamstancc'S, he nuist advi.-o 
Ins client not to go on with the transaction and ndnse to act furtlior 
for him if he j^ersists (//,). 

Tho host and 2 X)Ssi))ly tho only fidvico whiv'li can i)ro])orlv he 
given to a client wlio has arranged to nialni n g.iK, to his ^-‘iiL*itor is 
to tell him not to do so (0* A gift to the soludLor vnll ho n|ili»-ld 
only if the relation (d solicitor and tdlont has ceased and iho 
inlluence may reasonaldy he supposed also to liave ceased (/.), 

834. The donor can aft» r tho removal of the influenco ratify the 
gift, l)ut he must know his rigditsand, Jjeinga irvo agent, dcderniine 
to forego them (/), or at any rate elect to ahido l»y the gift. Suali 
election, if proved, is sufticiont, although it is not pro\ed tliat lie 
knew that he has power to ndract it (m), 

So long as the relation whicli invalidates the gift continues, lapse 

ilSn ; K<)i/iih/t‘ y. {/)(€ 2 Gilf. ‘J-lU, WJii/ie y (ISao), 2 ] Ilij 1* 

420; Alltiird v hlitntir (ISST), oO Uh. I>. 1-ia, (\ A oi' uiuLuo 

iiitluoiico ]s fully dfiilt with inulor titles Koi I'i v, \'ol. XI il , ]>a 17 et y 
IhMUOUT.KNT ANU) N-DID \15I.I] CoXVr.YANCKS, p. 107, Utdti. 

(d) Jjfiicn y. (1 780), 1 Xes'. 10 

(f) i)s7iio)t(i V. A'ltrjof/ (17^31), o P. AViim. 120. 

(/) /Vi(7' V. iV If r (hS52), 1 n,* ( j. !M r A.; AmU/uin v. Klsivorlh 

(isill), S Giif. 1.71, uiul M'O tillu l>u , A III. A I J I , ]i}) 

,./) AlUatd V. /S/ri/iy/fV, .Of/'/’»f, /'cr ( \yrj m , i^J J"nr the irl.Uu>rui 1o wln li 
tho lulc applies, 600 title Ivu-nv, AAd. XI I J., ]> 18 As tr* K’Luttiil of this 
jai'SLiiiiiitiori, hoo AV (\)07nl>er, (,\to}nlicr v. Coouihcr, [1S11] 1 (Jh. 171, aiul titlo 
PgAUDULUXT and A'niP milk rONVLVAXCKS, pp, 1 013 . 

(A) V. Poicellj [iaO(>] 1 Oh 21S, J he London and WesUnutsier Loan 

and Pifiroind Co.y Lid. y. JUlhm (1011), 27 T. L ih 181. 

(^0 Wrifjltt y. Oartcr^ [lOOJJ] 1 Ch. 27, C, A., jnr CnZENS-llAimv, L J., at 
p. 82; hut seo judgment of liOid Bjioi^GIIAM in Hunhr y. Atkins (18.31), .'I 
My. & 113, lit p. 135, and Ovddanl v. raWiflZe (1821), 9 Piiee, 169. A similar 

rule applies to the lolaliou of barnstor and client, seo title B Aim isteks, A^ol. 11., 
p. 395. 

(/i:) Seo dictum of TuJRNEii, L.J., in Holman y. Lminea (1854), 4 Be 0. M. & G. 
27i), 0. A., at p. 283 (a case of inirchase from a client). In lie llohnea* E&iaie^ 
WoodvHird V. Hunq atje (1861), 3 Gilf. 337, it was said that the presumption of 
undue influence luav he lehiitted by ciroumstancos short of the total dissolution 
ot tho relation of solicitor and chent. 

(/) Havery Kinq (1856), 5 11. L. Gns. 627; Wriyldy. Vandernlank (18.30), 
8 Be G. M. & G. 133, t' A. ; Tyara v. Ahop (1889), 61 L. T. 8, 0, A. 

^m) Mitchell v. Homjray (1881), 8 Q B. B. 587, G. A. 
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of time is no bar to the avoidance of the gift, hut the donor must 
seek relief within a reasonable time after the removal of the Legal 
influences under which the gift was made. After a long lapse of facid^Pts. 
time he will be presumed to have elected not to avoid it, or to have 
adopted or ratified it (w). The lapse of six years is a material 
element for consideration (o). 

The right to avoid the gift passes to the personal representatives 
of the donor ( p), 

A gift will not be set aside if it is of small amount (7). 

835 . Although a gift may be set aside on the ground of mistake Mistalce, 
alone, yet w^hero there is no fraud or undue influence, express or 
implied, and no mistake induced by those wlio derive benefit under 

the gift, the mistake must l)e of a very serious chara(iter to induce 
the court to order the donee to restore the gift (/*)• 

Where a gift has been made on a misrepresentation of fact, though Effect of mia- 
an innocent one, the donor can avoid the gift, unless he elect, by representa- 
conduct or otherwise, not to do so («). Bo if the gift is made under 
the influence of a delusion relating to matters sj^iritual or temporal, 
the right to set it aside is clear {t). 

A man who lias become engnged to a lady, and is afterwards Gift to 
rejected by her, can recover pres(‘iits of any considerable value intended 
wiiich he has made lo her, or their value- ; but cannot recover any 
that he may have given in order to introduce himself to her 
acquaintance and gain her favour (a). 

Sui! Skct. a . — Conditions and lieirngiiancy, 

836 . Gifts may be made suliject to conditions either jirecedent ronditions 
or subsequent. A condition precedent is one to bex^erformed before piccedent and 
the gift has taken elTee-t ; a condition siilisequent is one to lie per- 

formed after the gift has taken effect, though it is not necessary 
that the estate or interest should bo vestcfl (/>), as a contingent interest 
can vest in right though not in poss^Hsioll (c;. 

If the intention of the donor as evidenced by the words he has Condition 
used points to the inference that ho intended the condition to Hubsequent 
1)6 subset] uent rather ihan precedent, then, if the words are 

(n) Wrvddy. Vanflcrpldul (ISOG', 8 Do Q. M. & G. 1^8, C. A. ; Mifihdl v. Horn- 
Jruif (1881), 8 (i. B D. 087, 0 A. ; Jlkardy. SUnnrr (1887), 06 Vh. D. HT), C. A. 

()/) SmdJiy. Claif (1787), 8 l»io, C. 0. G89, n. ; IJovemhny, Annesleg [Lord) 

(18(K)), 2 Sell. & Lef (507, GoO ; Allard v. Skinner, supra, at p ISG. 

(p) ^J'l/ars V. Aisop (1880), G1 L. T. 8, 0. A. ; AUcard v. Slninc) , su}>7'a, j/er 
liiNDLEY, L J , at p." 187; Anderson v. Jihiroith 8 Giff. 154; Coutfs v. 

Ancorih (18G0), L. K. 8 Eq. 558. 

{(]) Allcard v. Skinner, supra, at p. 185; lihodes y. Bate (18G5), 1 Ch. App. 252. 

(r) Off dine v. Littlehoy, [1807] W. N. 53, 0. A. Eorgetfuliioss has been 
regarded as mistake (Hood of Avalon {Lady) v. Macjdnnon, [1909] 1 Ch. 47G, 

])roferriTig the judgments of Kay and Lorns, L.JJ., in Bain'ow v. Isaacs d; Sou, 

[18911 1 Ci. B 417, C. A , to that of Lord Esher, M.E , in the same case ; com- 
pare Kelly V. Solari (1841), 9 M. & AY. 54 ; Brownhe v. Gamphtll (1880), 5 
Ai>p. Cas. 925, 952 ; and Elhsy. FMis (1909),"2GT. L. H. IGG ; and see, generally, 
title Mistake). 

(fi) lie Gliilh, Bamfirld T. Refers, [1900] 1 Ch. 854, 0. A. (dissenting from 
Wdson V. Thoinbury\\^15), 10 Ch. Ajip. 239); as to misrepresent at lou, actual 
or constructive, see title MisiiErRESENTATiON and Eraud. 

(t) Noitidge v. Prince (18G0), 2 Giff. 246. 

(a) Rohnson [Sir John) v. Cumming (1742), 2 Atk. 409. 

(5) Fgerton y. Rronnilnr [Farl) (1858), 4 H. L. Cas. 1. 

(f) Barnet v. (1782), I Bro. 0. 0. 181 ; Egerton v. Broivnlow [Earl), atipra* 
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capable of both constrUGtions, the court holds the condition to be 
subsequent (rf). 

If a condition precedent is imposed on an infant, which can be 
performed by him, but is not, the gift will not take effect, but, if the 
condition is subsequent, the infant will not lose the gift by non- 
performance during infancy (e). 

Where a condition precedent attached to a gift is^ impossible^ of 
performance the gift will not take effect ; but if a condition 
subsequent is impossible, the gift is absolute (/). 

837. Where there is an absolute gift of real or personal property 
and a condition is attached which is inconsistent with and repug- 
nant to the gift, the condition is wholly void and the donee takes 
the gift free from the condition (ff). Thus a condition that a person 
to whom an absolute interest has been given shall not alienate nor 
charge it, or that his wife shall not be endowed, nor her liiisband 
be tenant by the curtesy, or that his daughters shall not inherit, or 
that the interest shall not be liable to execution nor to the bank- 
ruptcy laws, or that he shall not make a testamentary disposition 
of it, nor commit waste, are instances of repugnant conditions (A), 
So also is the condition that a tenant in tail shall not disentail (i). 

By the law of England if a man dies intestate, his real estate 
goes to his heir and his personalty to his next of kin, and any 
disposition tending to contravene the disposition which the law 
tlius makes is against the policy of the law and void ( j). 

Although restraint on alienation of an absolute interest in posses- 
sion during a certain period is bad (/j), a condition that the donee 

{(I) Be (irecninood, (loodhart v. Woodhead^ [190S] 1 Ch. 749, C. A., pC7’ CoLUNS, 
M.H., at p. 7jt3. 

Co. Litt. 246 b ; Bevan v Mahon^IIagan (1891), 27 L. R. Tr. 399 ; Partridge 
V. }*tvtri<i()e [1894*1 1 Ch 351 ; AV Kdivards, Lh>yd v. Bogeft, [1910] 1 Ch. 541. 

(/) Co. Litt. 206 a; Be Greenwood^ (lootlhart v. JVoodhtad, ^npra; Re Croro^j, 
Crofon V. Fei rcrs, [1901] 1 ( ^h. 252 i lh('so aro rabos of wills, but tho Buuie principles 
apply); Peyton v. Jhtry (1731), 2 1\ Wins. 626. 

(r/) Bradley v. Peixfko (1797), 3 Ves. 324 ; Byng v. Strn ffofd (Lord) (1813), 5 
B«’hV. 558, 567 ; Wailins v. W tlhama (1851), 3 Mac. & Cf. 622 ; Egeiton v, 
Bn/\vitloiv (Fttl) (1853), 4 II. L. Caa 1, pet Lord Tkuko, at p. Isl. The same 
rule applies if the condition is that the donee commit a crime (Co. Litt., a. 334). 

(//) Co. Lilt., 222 b , Poidittuton* 3 (Mary) (1613), 10 Co. Kop. 35 b, 39 a; 
BnnUey v. J’cnoio. enpra ; (hdtirer v. I'air.r (1746), 8 De G M. & G. 167, n.; 
Brandon v. Robinson (JMl), 18 Vos. ^29; Jim v Ross (1819), 1 Jac. & W. 154; 
BiMiton V. Cold) (1839), 5 My. & Cr. 145, 153 ; Holmes v. Godson (1856), 8 
De G. M. & G 152 A. ; Hood v. Gglander (1865), 34 Beav. 513; Re Joneses 
Will (IclO), 23 li, T. 211 ; Bhatvv. Ford (1877), 7 Ch. \). 669; Re Dugdale^ 
T)ngdale v, ])ugda(e (1888), 38 Ch. D. 176, where it was hold that the defeasance 
was bad vv'nothcf by way of conditio n or conditional limitation. As to the 
recogiiiliun paid by the court to an inalienable iiittn est in a Scottish hentable 
bond, see Re Fitzgerald^ Surman v. Fitzgerald, [1904] 1 (jh. 573, 0. A., and title 
Conflict of Laws, Vol. VI., p, 209. 

(i) Daivkms v. Penhryn (Lord) (1878), 4 App. Cas. 51. 

(;) Muschamp v. Blvet (1617), J. Bridg. 132 ; Gulliver v. Vaux, supra ; Bull v. 
Kingston (1816), 1 Mei. 314; Cuthbert v. Furrier (1822), Jac. 415 ; Ware v. Canii 
(1830), 10 B. & C. 433 ; Holmes v. Godson, supra ; Re Wi1c(>cks' SdUement (1875), 

1 Ch. I). 229. On a death on or since the let January, 1898, real estate devolves 
upon the personal representative in trust for the persons beneficially entitled 
thereto ; see Land Transfer Act, 1897 (60 & 61 Viot. c. 65), ss. 1 (1), 2 (1) ; and 
titles Descent and Distribution, Vol. XL, p. 4 ; Executors and Adminis- 
iRATors, Vol. XIV., p. 238. 

{k) Rcnaud y. Touranmau (1867), L. E. 2 P. 0. 4; Re Rosher, Rosherv, Roaher 
(1884), 26 Ch. D. 801 ; hut see Kearsfey y. Woodcock (143), 38 Hare, 185. The 
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shall not alienate a reversionary interest appears to be good (/), Wd 
so is a condition that the donee shall not alienate to a particular 
person or class of persons (»i). 

A restraint on alienation except to a particular person is bad, 
but the law as to the restraint on alienation except to a particular 
class of persons cannot be said to be clear (?i). If a restriction on 
the pi ice is added the restraint has been held to be void(o). One 
property can be given on condition that another is not alienated, 
for such a gift does not interfere with the power of the donee to 
alienate the property given, and so there is no repugnancy (p). 

Where the gift is absolute in the first instance, a restraint on the 
power of leasing is void on the same principle as a restraint on 
alienation (q). After an ahsolute gift a proviso of forfeiture on bank- 
ruptcy or alienation is void (r). A gift over of wdiat the donee of an 
absolute interest in the corpus or income does not dis])ose of is void(K). 

In short, an incident of the estfite given, which cannot be directly 
taken away nor prevented by the donor, cannot bo taken a\vay 
indirectly by a condiiion which w^ould cause the estate to revert to 
the donor, nor by a conditional limitation which would cause it to 
shift to another person (t). The above rule applies also where the 
subject of the gift is for life only {u). 

838 - Property is sometimes made inalienable by Act of 
Parliament (a). 

839 - A condition in total restraint of marriage is void {h\ but 
not one in partial restraint (c). But in the case of realt3% except in 

law etateil in this section does not apply m its entiiety to mariied women, who 
may be restrained during coveitnie from alienating their sopaiate property; 
see p. 424 post, and title llusii and and Wim 

(/) ChunJit/l V. Marks (1844), 1 Toll, 411 ; lie Payne (1858), 26 Beav. 666; Re 
Porter, Conlt^on v. Capper , [18i)2] 3 Ch. 481. 

(w) Co. Litt. 223 a; Re Mcuhay (18T5),’Ij. R. 20 Eq. 186 ; Re Rasher, Rasher 
V. Roxher (1^84), 26 Ch. I). 801. * 

(w) Muschamp v. Bluet (1617), J. Bridg. 132; Attwafer v. Aiiwater (1^63), 18 
Bodv. 330 (dissenting from Doe d. Gill v. Ptatson (1805), 6 East, 173); but see 
Re Madeuy, supra* 

(o) Crofts V. Beamish, [1906] 2 I. B. 349, O, A, , 

(p) Co. Litt. 223 a. 

(q) Re Roshcr, Rusher v. Rusher, supra, 

(r; Brandon v. Robinson (1811), 18 Yes. 429; Re Machu (1882), 21 Ch. T). 838; 
Pe Dugdale, Dugdale v. Dugdale (1888), 38 Ch. D. 176; Corbett v. Corbett (1888), 
14 P. I). 7, C. A. ; M€t<al/e v. Metcalfe (1889), 43 Ch. D. 633. 

(fl) Rosav, Ross (1819), 1 Jac. & VV. 154; Bourn v. Gthhs (1830), Taml. 414; 
Oreen v. Hari'ey (1842), 1 Hare, 428; WatJeimv. WilHama (IS-il), 3 Mac. & O, 
622 ; Bowes v. Oualeit (1857), 6 W. R 8 ; Henderson v. Cr<^8s (1861 ), 29 Beav. 210 ; 
Parnell v. Boyd, [1896] 2 I. R. 571, 695, C. A. ; Re Jones, Richards v. Jt^nes, 
[1898] 1 Ch. 438 ; Re Walker^ Lloyd v. Tweedy^ [1898] 1 I. R. 6. Doe d. 
Stevenson v. Glover (1846), 1 0. B. 448, contrOj cannot bo reconciled with the 
other decisions. All these cases relate to gifts by wifi, but it seems that 
the same principle applies to gifts by deed or instrument in writing inter vivos, 

I t) Re Dugdale, Dugdale v. Dugdale, supra,*per Kay, J., at p. 182, 
u) Brandon v. Robinson, supra; Metcalfe v. Metcalfe, mpra, 
a) See note (9), p. 408, ante. 

h) Morley v. Renmldson, Morley v. Linhson (1843), 2 Hare, 670 ; Re Bdlamy^ 
Pickard v. Uotrayd (1883), 48 L. T. 212 ; Wright, Mott v. Isaott [1907] 1 Ch. 231. 

(c) Qillet V. Wray (1716), 1 P. Wms, 284 ; Scott v. TyUr (1788). 2 Bro. 0. 0. 
431 ; StackpoleY, Beaumont (1796), 3 Yes. 89; Lloyd v. Branton (1817), 3 Mer. 
108 ; Re Nowrse, Hampton v. Nourse, [1899] 1 Ch. 6r3 ; Re Whiting's SettleTnent, 
Whiting v. De Rutzen, [1905] 1 Ch. 96, 0. A. So a gift subject to a condition 
that a man or woman shall not remarry is good {Newton v. Marsden (1862), 2 
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tlio cafle of a tenancy in tail(rO» limitation over on marriage is 
not bad, unless the intention of the donor is to restrain marriage 
and promote celibacy. In the ordinary case the donor makes sucli 
a limitation over in the exj)ectalion that a woman who marries will 
1)0 maintained by her hus})and (c). 

A gift of income can ho made upon trust for a person until 
attemjited alienation or })ankruptcy(/), or until marriage (r/) and 
then over ; and tliough a man, or an unmarried woman, cannot take 
an a)>Kolute gift in aiicli a way that lie or she cannot alienate it, a 
married woman can he restrained from anticipating property given 
to her for lior sepaiate use, or as Ikt separate property, under the 
Married Woinon’s Piopin-tv Act, IHR‘2 (//), so long as she is married, 
])ufc if she becomes unmarried again the restraint at once ceases. 

840. A gift for an illegal purpose may expose the offender to 
the criminal huv, such as a gift lor tlio maintenance of an action 
in ^yhich the donor has no interest \,i), or a gift relating to tlie 
nomination or appointment to or resignation of a public office (A*), 
or a gift to a member, officer, or servant of a public body on 
account of doing or foi hearing to do anyiliing in resjiect of any 
matter in wdiich such public body is concerned (/), or a gift to a 
voter (including treating) at or in connection with an election (w), 
or a gift to an agent ns an inducement or reward for doing or not 
doing any act iii relation to his principal’s affairs or tor showing or 
not show ing favour or disfavour to any person in relation ihereto(?7). 

Though a gift wdth a condition subsequent that the donee should 
commit a crime is good and tlie condition can he disregarded (o), 
a gift in respect of an act wliicli is illegal, to commit a 
murder, is ineffectual though the act lie jierformed ( p). 

Gifts are nocossaril}" illegal if Iheir tendency is to promote 
unlawful acta, wdtliout regard to tlio amount of the inducement 
held out or interest created, or" to the position of the parties, or to 
any other circumstances which go to affect the probability of the 
unlawful act being done ( q ). 

John. &»!]. o/3C) ; Eenns v. llnsscr (ISGl), 2 Ilem, & M. 100; Allen v. J(Jrk'^on 
(1S76), 1 Ch G99, 0. A.); and sec title Wills. 

{<!) Arunders {Karl) (1G75), IJ J-)yer, 312 b. 

(e) Jones V. Jones (1876), 1 Q. li. J). 279 (the rule as to realty being founded 
on the common law of England, and that aa to perKonalty on the civil law). 

( f ) l)ra n don v. Jlo i ;/ ‘lo/i ( 1 S 1 1 ) , 18V es 4 2 9 . 

(//) Moi'lc?/ V. Eennoldaon, Morlct/ v. Lxukson (ISb'l), 2 ILue, oTO; lie Ih'Uruitr/, 
riekard v. Ilohoyd (1883), 48 L. T. 212 ; see title JSettlk^ilnts. 

(h) 45 & 46 Viet. c. 75 ; see title Hvsbakd and Wji’E. 

(j) See title Action, Vol. I., j>. 51. 

(/.;) Rale of Offices Act, 1809 (49 Goo. 3, c. 1261, s. 4 

(7) Public Bodies Corrupt Practices Act, 1889 (52 & 53 Vict. c. 69), s. 1. Eor 
dcimition of public body, see ibtd.j s. 7. 

(wi) See titles Criminal Law and Procedure, A"o 1. IX., p 484 ; Ej.ections, 
Vol. XII., pp. 281 et seq. • 

Prevention of Corruption Act, 1906 (6 Edw. 7, c. 34), s. 1. A peison 
Forving under the Crown or any corporation, or any municipal, borough, county 
or district council, or any hoard of guardians, or any person employed by or 
acting for another, is included in the term “ agent” (ibid., sub-ss. (2), (3)). 

(o) Co.Litt.206b. w. w/ 

(p) Rhep. Touch. (Ed. Preston) p. 129. 

(v) I'qfrion v. Brmunloiu {Earl) (1853), 4 H. L. Cas. 1, per Lord Brougham, 
b The subject of gifts in relation to gaming is dealt with fully under 
Utle Gaming and Wagering, pp. 266 e# aeq ., post 
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As a general rule an agent cannot retain as against iiis principal 
a gift from a third person in connection with his priiicipars affairs 
without the knowledge of the principal (0, and an agent wlio 
corruptly accepts any gift for doing or forbearing to do acts in 
relation to his principal’s affairs or business is guilty of a mis- 
demeanour, and the donor of the gift is equally guilty (s). 

Suii-Sk(T. A.—Mihrdlixnfuus TuvuIulIs. 

841. A gift alleged to liave been made by a deceased person 
cannot, as a general rule, be established without some corrobora- 
tion (0. (lorroboration is some testhuony suppoiting a material 
l)oint in tlie testimony to bo corrolioiated {u) ; it may be supidied 
))y the evidence of some other person or l)y some attendant circum- 
stances or by some facts established aJiumhi (r). The mere fact 
that the subject of the alleged gift was kept in the house belonging to 
the wife, if that was the home of one of the homes of the husband, 
would not be regarded as corroborative of the vifo's allegation of a 
gift(^0- Gil the other liand, jiioof that the alleged donor was at the 
lime making gifts to other members of his faniily is corroborative of 
the claimant's story {h). In some cases tlie judges have didinitely 
stated that the court cannot act on the unsupported testimony of a 
]»(-irson in his ow’ii favour, but it ajipcars that there is no liard and 
fast rule that the evid<jnce of the alleged donee must bo disbelieved 
it uncorroborated. It must lie examined with care, even with 
suspicion, but if it brings conviction to the tribunal which has to 
try the case that conviction wall be acted on (< ). 

842. Voluntary bonds aie debts, and can ]>e enforced against tlie 
person creating them or legatees from liim, but in the administra- 
tion of his estate will not bo paid until after his debts for valuable 
consideration ((7). If, however, luiy person interested under a 
voluntary bond assigns liis beiudic'ial interest for value, the claim 


(?■) Seo title AniixoY, Vol. I , p JOO, and the cases there cited 
(fl) Proventioii of Corruption A<'t, lilOO (d J^dw, 7, o, 8ce title Ckimixal 
Law AND PltOCEDITKE, Vol. I X' , ]». 710. 

it) ConstU V. Jidl (1S42), 1 Y A; C. Ch. Cas. u(>9 ; lirarit v. (Jn ut .SI 

Beav. GCJ , Jjinrn ^ iiV/iii (iSGo), C.7 Beav. o7S; Ilartfoid v. dower (ISGOJ, 
a I. B. Eq. GO‘2 , Iluijhes v d^vauor (18G9), IS AV. B 108 ; Rofjeis v Wnrtll (18G0], 
18 AV. B. 282 ; Morlcif v. I'lnuf t/ (1870), 18 AV. B 4‘JO, whore James, V 
gives as a reason for the lulc that ‘‘the temptation to lie is so strung, and the 
facility with which a lie may he concocted is so great” ; I/id v. J^’z/jivu (187;j\ 
8 Oh. App. 888; Jie l\7ufiahrr, UlnUaler v. WhiHaker (1882), 21 Ch. D. G.>7 ; 
Re Finch v. Finch (1888), 2.‘1 Ch. J). 2G7, C. A.; Re HaryiHt, l.cahy v. 

O'iirady (1886), 17 L. B. Ir. u lG. 

{n) Re Finch, Finch v. Finch, sn)frn, ]nr Jessel, ISl.ll., at p. 272. 

Down V. Elhs, siqmt, />er Lord Bomilj.y, M.B., at p. J81. 

Re Finch, Finch v. Finch, supra. 

Re Richardson, Shillito v. Ilohson (^188 J), 30 Ch. D. 396, C. A., 

Lord Esher, M.B., at p. 400. 

(c) Re Garnett Gandy v. Macaiday (1885), 31 Ch. D. 1, C. A. ; Re Richardson, 
ShilUto V. Ilohson, supra; Re Hodgson, Beckett v. RamsdaJe (1885), 31 Ch. 1), 
177, 0. A. ; Raiolinson v. Scholes (1898), 79 L. T. 350; Re Farman, Furman v. 

(1887), 57 L. J. (OH.) 637 ; Re Dillon, Duffin v. Baffin (1890), 44 Oh. T). 
76, 0. A. ; Re Griffin, Griffin v. Griffin, [1899] 1 Ch. 408; and see title 
Exechtobs and Administrators, Yol. XlV., p, 341. 

(d) Lomas Y. Wright (1833), 2 My. & l^diMarlcwell v. MarkweU (1864L 
34 Beav. 12 ; Adames ▼. Halldt (1868), L, E. 6 Eq. m. 
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of fche assignee in the adtninistrat'on of the estate of the donor 
of the bond stands upon the same footing as if the bond had been 
originally given for value (r). 

A promissory note, not given for value, does not constitute the 
payee a creditor (/), but where a promissory note, not given for 
value, has been cancelled and a fresh one given on a compromise and 
interest paid under it, the fresh note will be paid before legacies (g), 

843. Where a person makes a gift of property, which with other 
property is subject to a charge, and in the gift there is not any refer- 
ence to the charge, nor any covenant for title, then if the donor created 
the charge and is personally liable to pay it, the donee cannot be 
called on to pay any part of it {h) : but if the donor took the property 
subject to the charge and is not personally liable to pay it, the donee 
takes subject to the charge (0* 

A covenant for further assurance or against incumbrances, or a 
declaration that the propeity being given is free from incumbrances, 
might show that the property retained by the donor is to bear the 
whole of the incumbrance (k). In a gift by deed the donor should 
not give covenants for title; the covenants implied by a convey- 
ance as beneficial owner ** are implied only in a conveyance for 
valuable consideration (/). 

844. Where a person has entered into a contract with builders 
for the erection of a building on propeity, which he has in his 
lifetime conveyed to another absolutely, and the contract is not 
completed at his death, that other cannot require its completion at 
the expense of the estate of the deceased (/«). But if the propeity 
passes to his devisee or heir-at-law as such, such devisee or heir-at- 
law can have the contract completed at the expense of the personal 
estate of the deceased (n). 

845. Where a person obtainp an absolute conveyance or gift for 
a particular purpose, and afterw^ards makes use of it for another 
purpose, the court will interfere on the ground of fraud (o). 

But if a gross sum or the whole income of the property is 
given, a*id a special purpose of the gilt is declared, the gift is treated 
as absolute, and the purpose as merely the motive of the gift, so 
that the donee will take the gift, the declared purpose being 
disregarded (p), 

U) I'ayue v. Mortt'ner (18o9), 4 Be G. & J. 44 Y, C. A. 

{/) Re Whiiaker (a Person of Unsound Mind) (1^89), 42 Ch. D. 119, 0. A., 
jper Cotton, L.J., at p. 124; see title Bills of Exchange, Promissory Notes, 
AND Negotiable Instruments, Vol. 11., p. 496, note (j)}. 

iy) Dawson v. Kearton (18J6), 3 Sm. & G. 186. 

{h) Re Darby's Estate, Rendall v. Darhif, [1907] 2 Ch. 465. 

(i) Ker v. Ker (1869), 4 I. E. Eq. 15, 0. A. 

\k) Rt Jones, Farrington v. Forrester, [1893] 2 CL 461 (a case, however, where 
there was valuable consideration). . 

(/) Conveyancing and I, aw of Property Act, 1881 (44 & 46 Viet. o. 41), 
«. 7 (A) ; and see titles Real Property and Chattels Real ; Sale of Land. 

(m) Re Day, Sprake v. Day, [1898] 2 Oh. 510; see title BuiLDlNO CONTRACTS, 
Enqinbbks and Architects, Vol. ITC., p. 273. 

(n) Hott V. Dolt (1694), 2 Vern. 322; Cooper v. Jarman (1866), L. E. 3 Eq. 
98 ; Re. Day, 8pr*ilc€ v. Day, suimi, 

(o) Young v. Peachy (1742), 2 Atk. 254. 

(iO Ratlm V. (16840, 1 Yem. 256 ; Nevill v. Nevill (1702), 2 Veni. 431 ; 
Barton v. Cooh (1800), 5 Yes. 401 ; Hammond v. Neame (ISIS), 1 Swan. 35; 
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A donor cannot by any declaration as to his intention prevent 4. 

an absolute gift falling within the operation of any covenant or Legal 
bargain made by the donee in regard to it, so that if a woman in Incidents, 
her marriage settlement has covenanted to settle her after-acquired ooyenants 
property, and property coming within the terms of the covenant is to settle 
given to her without a general restraint on anticipation, no declara- after-acquired 
tion of intention on the part of the donor will prevent the covenant 
taking effect {q). 

846. Where a donor by one deed gives annuities to certain CumuUtire 
persons, and by another deed gives annuities to some of the same 
persons of different amount, the annuities are cumulative, though 

the donor may stand in loco to some of the annuitants (r). 

847. The donor of a gift the enjoyment of which may cause Dangerous 
injury to the donee is not liable for such injury, unless at the time gitts. 

of the gift he knew of the danger to the donee and did not warn 
him(s). The gift must be enjoyed as it is given and taken with 
its risks, but subject to this, that if the donor knows of some evil 
character in it at the time and does not w’arn the donee, he is 
responsible, although it was a gift(0* 

848. If a conveyance is expressed to be for valuable considera- Pretended 
tion, though in fact none was paid, the grantee, if he asserts that consideration, 
a gift was intended, must produce the clearest evidence of the 

alleged donor’s intention, otherwise there will be a resulting trust 
for the grantor (?0* 

849. Where money is publicly subscribed for the benefit of Surplus of 
certain persons and there is no provision for its application after voluntary 
their deaths, there is a resulting trust for the donors and their •ttbscriptioas. 
representatives (r). If, however, it should be subscribed for the 
education of certain children and there remains a sum in the hands 

of trustees, after they have grown up, it will be divided among the 
children (a). 

If honorary members of a society make absolute gifts to it, and 
all the beneficial interest izi the funds of the society is exhausted, 
there is no resulting trust of the surplus in favour of the honorary 
members, but the property passes to the Crown (6). 


Leche v. Kilmorey (Lord) (1823), Turn. & E. 207 ; Laesence v. Tif*rney (1849), 
1 Mac. & G-. 551 ; Be Skinner's Trusts (I860), 1 John. & H. 102 ; Re Sanderson' a 
Trust (1867), 3 K. & J. 497 ; and see title Wills. 

(^) Be AUnuUt Pott v. Brassey (1882), 22 Ch. D. 275 ; Srholjield v. Spooner 

i l884), 26 Ch. D. 94, 0. A., where certain expressions by Wood, V,-0., in 
le Uainwnriny' s Settlement (1866), L. E. 2 Eq. -187, to the contrary effect were 
dissented from ; Trtmayne v. Rashleiqh, [1908] 1 Ch. 681, 687. 

(r) Palmer v. Ni well (1856), 8 Do G. M. & G. 74, C. A, ; see title Equity, 
Vol. XTll., p. 133. 

(«) (iantret v. Kgerton (1867), L. E. 2 0. P. 371, where it was said that there must 
be Bomothiiig like fraud on the part of thejgiver before he can bo made liable. 

[t) Lowery v. Walker, [1910] 1 K. B. 173, C. A., per BuCKLEY, L.J., at p. 190; 
reversed on another point, [1911] A. C. 10. 

(li) Hughes v. Searu/r (1869), 18 W. E. 108; Coultwas v. Swan (1870), 22 L. T. 
639; and see Bridgman v. Green (1755), 2 Ves. Sen, 627. 

(v) Be Abbott Fund Trusts, Smith v. Abbott, [1900] 2 Ch. 326 ; and see v. 

Bristol Corporation (1820), 2 Jac. & W. 294, 307, 308. 

(a) Be Andrew^ 8 Trust, Carter v. Andrew, [190y 2 Ch. 48. 

(5) Brnithwaite v. A.-G,, [1909] 1 Ch. 610; ana see, generally, titles Chabi- 
TIES, Vol. TV., pp. 181, 197 ; Descent anp Distribution, Vol, XI., p. 28 . 
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860 . Wliere dominion over the subject of the gift) is restored l)y 
tlie donee to the donor, the gift is at an end (c). 

861 . Modern legislation has im])osed duties on gifts inter vivos 
made in certain circumstances. 1’hus, estate duty is payable on the 
death of the donor in respect of gifts of property made loss than three 
years before Iris death and also in respect of any gift, whenever made, 
of \\’hichho)nijido i^ossession and enjoyment have not been assumed 
by the donee immediately upon the gift and thoncoforward retained 
to tbe entire exclusion of the donor or of any benefit to him(d). 

uid valorem stamj) duty as on a conveyance or transfer on sale 
is also pa3’able on conveyances or transfers (with certain 
exceptions) oi^erating as voluntary dispositions inter vivos, the duty 
being calculated according to tbe value of tbe property conveyed 
or transferred (/’)• 


Part V. — Incomplete Gifts. 
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862 . When a gift rests merely in ])roinise or unfiilblled inten- 
tion, it is incom]>leto and im})erfect, and the court will not compel 
tlio intending donor, or tboso claiming under him, to complete 
and perfect it ( /'). 

An incompk'te gift can be revoked at any time ({/). 

A cheque is a mandate to the donor’s bankers, which is revoked 
by his death, unless Itofore that event tlie cheque is presented and 
])aid, or presented but not paid by tlie bankers though there were 
funds to tbe drawei’s credit sufiicieiit to pay it (Ji). If, however, 
there were mdi sufficient funds to tbe drawer’s credit, then the 
clieque, though ju'esenied, but not paid, would bo revoked by the 
donor’s death (?). 

Jf a person to vliom another gives, as a present, a clieque on his 
owii account, pays it avsay for valuable consideration, or in 
jiaynicnt of a debt of liis own, before the bankers are apprised of 
the drawer's death, tiu; gift is, apparently, not revoked (/r). 


(f) JaineA v. Jainc-s (18001, 10 L. T. SOO 

Fiuannj Act, lsO-1 (r)7 iV uS Viol o. 30), 0 . 2 (1) (c) ; Finance 
(1000-10) Act, 1910 (10 Fdw. 7, c. 8), s. 50. Thodutv is n()tpu 3 'able on gilts in 
( ''ii^idoratiou o£ marriage, or wLicIi are part of the normal and reasonable 
expenditure (*f the rluuoi, or which, in the case ol any donee, do not exceed ui the 
lurpiiegato £100 in value or amount (Finance (1009-10) Act, 1910, s. 50 (2)). 
Th*' duty la payable by the donee {He BethJirigfon, Mu'holh v. i:>nmud, [ lOOO] 
1 < 'll. 771 , and coinpaie Ue Iluihon, Bpincfr v. Tururr, [F^ll] 1 Oh. 200) , see 
title F.-i Aii: AND OiiiLii Death J>uties, Vol. XIIF., ]>p. 187, 220. 
fc) Finance (1009-10) Act, 1910 (10 Edw. 7, c. 8), e. 74. 

(./) \yjjdi€rictj 's. llV/icrfey (1768), 2 Eden, 175; Ellison v. ElhbOn (1802), 
0 Yes. 0.76; IJoopcry. (Vof'dzem (1818), 1 iSwan. 4.85; Ward v. Audland (1845), 
8 Heav. 201 ; KJx'cwirh v. Manmnq (1851), 1 l>e G. M. & 0. 170, 0. A. ; Lumbcit 
> . Ovtrfon (1801), 1 1 L. T. ,703 ; Forred v. Forrest (1 805), 1 1 L. T. 70.3. 

(fA Hianding y. Inw rinu (1.S85), 31 Ch. D 282, 200, 0. A. 

Gm Tate v. Leithead (18.71), Kay, 05.8; Itnonleg v. Brnnion (1868), L.E. 6 Eq. 
27 5 

(^} B nnhtf v, Unihlon, sup) a. 

(*) Tute V. mibrrt (]7'.):s), 2 Vca. Ill, 118 ; Rolls v. Pearce (1877), 6 Oh. D. 
730 ; 5P0 title Bankuks asu Banking, Vol. I., p. 607, 
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If a person merely places a cheque, drawn by a third person in 
his favour, into tlie hand of another and then tabes it away and Incomplete 
locks it up, there is not a complete gift (Z). Gifts. 

^ The mere handing over by a mortgagee of a deed deposited with EquiTaWc 
him by way of equitable mortgage, though accompanied by w’ords inortgag:ee 
of gift, is an incomplete gift, and does not pass any interest in the over 

equitable mortgage (;/?). 

853. The principle of ilio distinction botw’een a declaration of Distinction 
trust and an intended gift is tlmt in the former case a person shows 
an intonlion to make himself a trustee, whereas words of gift show 
an intention to deliver over llio pro[)erty to another, ami not to d.'oiarationB 
retain it in the intending donoi’s possession for any i)urposo, oftiu&t. 
fiduciary or otherwise (^0- Cons(‘(iuently the courts will not con- 
strue incomjiletc gifts as declaratums of trust in orde>rio make them 
ctfectiv(‘ (o). * 

The intention to decbir() a trust may bo incompltdc or the trust An imjicifcct 
may be an attempt to evade the buv, and in ncitheJ* of these cases ‘'•a' 

W'lli the gift bo uphold ( p ). " 

But though the court wall not assist an intended donee to com- The court will 
pletean incomplete gift, neither will it, at the instance of a donor wdio 

revoke, 

(/) Jonc^ V. LorJ: (iSdri), 1 ( li A]'p *2o 

(ifi) Ur /lit , Slulhfo v (ISSo), 30 Oil. D. 300, C. A. 

(//) liuJiarch v. h(li>rnhf€ (ISTl), L. 11. IS B(j. 11, j'cr Jessel, M.ib 
(r») MaUnit Y. f 1003] 2 Oh. ‘101, jxr llYiiNE, J , !<t p .'")()() ; uVilroy 

■v J.ord (18(52), ‘1 1 )n (5 ]^. & J. 201, ( ’. A. ^J’hu following uio somo 

oT the cases in 'which tlio ]) 1 o].(t formulitiv^s of a ]*rosoiit gift not having 
hoon ohscjrvcil, the att<*ni]>t tn c^tahli^sh u doclar.ition oT trust has failed : — 

\ntr(jlnf'\ V. (Istio), 12 Ych 3i) (i>hjacs in the Boith and 01 ydo Naviga- 
tion) ; (^oltc^'u V. I ^ladd. 1*70 (loiter c.onsontiiig to a sum 

hoiiig given’); Eiiuai\h v. dm--:, 1 ^Nly tV: Or. 220 (bond); IhUon v. 

(*ojipin (18.‘»l)j, 4 Aly. A” O. 017 (Last India stock and shaies in tho Globe 
’hisuraiico Ooinpanv); Mah v Kdflciutl/ (18*13), 1 IL, 3‘12 (asbignment ot a 
it/'Cit bU('Les{ii<>nis vvliicli t»jaTatos only as an agreoinont) , Emrle v. Lain (J81(D, 
lo Sim Do (tiiinpiko soculiIh' ^) , Pn<r v. E/i'C (l8ol}, 11 Jioav. 508 (gift of 
land, a liouse, and chatlol.^ hy d( <*d ]m» 11), atllrniod on appeal, on, diticrent 
gioinids (1852), 1 1 hj G. Af & G. 308, („’ A ; Hudi/e v. JirifJtjr ('1852' 

10 Pcav 315 (r\.lumhian bonds, Oonsols, and cash), Wnile y. (l853), 

17 hcav. 252 (United Slates bank shaios) , 7*W/i v. Ket^p (1854), 18 Deav. 28o 

(Oonsols) , I'iddtam v. 77o//(»/’ (1802), 31 Heav. 250 (where power ol attoriiov 
not actttfl on); iiuh^rds v. ihlbrnhjf, supra (leasehold mill, plant, inachiuery, 
and slock in trade); irarrfurrv /u\f/cfs Fj. 11 10 F)<j 310 (statements of 

a gift held to ho of a testamentary chaiacter) : J/o(ur v. J/oo/’r (1871), L, E. 

18 Efp d74 (deV-nturo) ; /Irmflcf/ \ Ntr/udsou Jj 11. 10 K<j. 233 (sliares 

in a colliery), iiV Jlrciuu's FsiutVj Jhtion v. If'on'/rr/i (1881), 17 Uh. 11. 410 
(fuinitiire) ; Jic Ehuld, l^ctJnjhridiiv v. P, arrow (1885), 53 L. T 5, G. A., (debenture 
stock); ife Adicroft^ Fx paiie Vvire// (1887), 3 T. L. 11. 502 (Dutch llhenish 
ibiilway shares included in a voluntary seltlemoiil) ; V'lucfnt v. ]dttcfrit (1887), 

50 li T. 243, U. A (whore a man sent a letter to his future wife, saying hf< 
willed and bequeathed to her certain x^opetty) ; O' Bdaheriij v. PiVuwne, [1007J 
2 L 11. 410, 0. A. (deposit receipt —an attempt to pass property after death 
wdthout makuig a will) ; and see, generally, title Equity, A ol. XIT., i>p. 07 
ct sea: 

{'}>) Smith V. Warde^ Dudidt v. iran/c (1845), 15 Sim. 50, whore a father 
ini -ujd^'d that stock should bo transfen'od into his own and his wife’s names in trust 
for his child, but the hank refused to allow any roferenco to tho trust and no 
formal dccloi’ation was ever executed; Field v. J.onsdah (1850), 13 Loav. 78, 
y^horc, in the case of an inyestmont in a savings bank in a mairs name in trust 
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rGi)ents of his intended gift, compel a deed of inchoate gift to he 
delivered up (7). 

854. The subsequent acts of the donor may give the intended 
donee a right to enforce an incomplete gift. Thus, if a donor puts 
the donee into possession of a piece of land and tells him that he 
has given it to him that he may build a house on it, and the donee 
accordingly, with the assent of the donor, expends a large sum in 
building a house, the donee can call on the donor or his representa- 
tives to complete the gift (r). 

An imperfect gift may also be perfected by tlie donor appointing 
the donee to be his executor (5) or one of his executors (a). In this 
case, however, the intention to give must not bo an intention of 
testamentary l)enefaction, although the intended donee is the 
executor ; for, if so, the rule cannot ajiply, the proscribed formali- 
ties for testamentary disposition not having been observed (h). 
Further, there must he a present intention of giving certain delinito 
l^roperty, the gift l)eing imperfect for some reason at law, and not 
a mere promise to pay on a future occasion (c). The rule applies 
to the intended forgiveness of a debt b^^ a testator, if there is 
BuflScient evidence of his intention during his life to forgive it(d). 

855. A promise to pay a sum of money to some charitable object, 
though part may have been paid in the lifetime of the promisor, 
cannot be enforced against his estate (c). But it has been hold that 
if a person promises to leave a sum of money to a school society for 
the prosecution of their undertaking, and in consequence the 
society establish a school, the society can recover the sum 
promised (/), 

856. If the object of an intended gift is uncertain, there is no 
gift unless there is some power of selection, or election, in the 
intended donee (.7), and the power of making it certain rests with 
the donee, except in special cases (h). 


for his sSiter, in order to evade a rule as to the amount permitted on deposit, it 
was held that no trust was created. 

De Hoghton v. Money (1865), 35 Beav. ii8. 

(r) Dillwijn V. Llewelyn (1861!), -4 De G. F. & J. 517. 

{a) Strong v. .5ird(1874), L. R. 18 Eq. 315; Lc Grijffin^ Chiffin v. Grtfjin, 
[1899] 1 Ch. 408. 

(a) Be Stewart, Stewart v. McLaughlin, [1908] 2 Ch. 251. 

(bj Ibid., at p. 255 ; Selwin v. Brown (1735), 3 Bro. Pari. Cas. 607 ; BeHy4op, 
Ilysiop V. Chamberlain, [1891] 3 Cli. 522. 

(c) Re Innea, Innea v. Lmea, [1910] 1 Ch. 188. 

(d) Strong v. Bird, supra; Be Applelce, Leveson v. BcaUa, [1891] 3 Ch. 
422 . 

(e) Be Hudson, Creed v. Heiiderson (1885), 54 L. J. (cn.) 811 ; see title 
CITARITIKS, Vol. IV., p. 146. 

(/) Re Soames, Church Schools Co. v. Soames (1897), 13 T. L. R. 439. 

{g) Shep. Touch. (Ed. Preston) pp, 242, 250, 252. Thus a gift of ** a horse or 
a cow (in the disjunctive), or of one of the donor’s horses, when he has 
n'vnral, gives a power of selootion to the donee which must be exercised in 
tbo donors lifetime*. 

(?0 Perkins, Profitable Book (Laws of England), 15th ed,, p, 17, 
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Part VI. — Gifts Mortis Causl 

857. A gift mortis cansd has already been defined (i). tt is a 
singular form of gift, being one which is neither entirely inter 
vivos nor testamentary (/j). It must be made in contemplation of 
death, and only takes effect in case of death (J), and must not 
be in contemplation of suicide, as that would bo against public 
policy (m). 

For an effectual donatio mortis causa it is essential that (1) the 
gift be made in contem 2 )lation, though not necessarily in expecta- 
tion, of death ; (2) there be delivery to the donee of the subject 
of the gift ; (3) the gift be made in circumstances which show that 
it is to take effect only if the death of the donor follows {n). 

The title of the donee can never be complete until the donor is 
dead, and if the subject of the gift is not then completely vested in 
the donee the question arises wlieLlier he can call on the representa- 
tives of the donor to make good his title (o). A good donatio mortis 
caiisdf where the subject of the gift is not completely vested 
in the donee, raises by operation of law a trust, which is there- 
fore not wdthin the Statute of Frauds (p), and under which the 
donee can call on the representatives of the donor to comjjlete the 
gift {q). The title remains in the donor until the event happens 
which is to divest liim, that is his death, so that if it appears that 
the donor intended to divest his interest at once, the transaction will 
bo treated as a gift inter viios, comidete or iucoinjdete as the case 
may be, and not as a donatio mortis causa (r). 

There is an implied condition that the gift is to be retained only 
in the event of death, though the donor does not ex]3ressly say 
BO (s). Tlie d(3ath may take place soihe time afterwards (^), but if the 


(y) ^€'0 p. S09, ante; boo also title ExEcuToas and Administhatoiis, 
Vol. XI V„ p. 2U3. 

(/,’) Me JJiainnontj Beaumont y. Ewhanl'y [1902] 1 Cli. 8vS9, ppr hurivLEY, J., at 
p. 892. 

(/) (MirJner v. Pai'Jccr (ISIS), 3 Mudd. 181. But Iho death contemplated nord 
not, be death from sickncHS (Jrattrr v, Jloihfe (1818), 2 Swan. 92, 100). 

(w) Ag7ini) V. Belfast Banking Co., [1896] 2 I. B. 20-1, C. A., where it 
was also hold that as the niloiiding donor had been htdd to liaA'e committed 
fcuicide during lempoiary insanity, sho was montally incapable of making tho 


^ (/i) Gain V. Moon, [1896] 2 Q. B. 283. 

(o) Duffield V. Etwen (1827), 1 Eli. (n. s.) 497, H. L. In Cosnaha/i v. Qri'e 
(1862), 7 L. T. 82, P. 0., it is stated that the fact of the donor heing on his 
dcath-hed is sufficiont proof of the gift being made in contemplation of 


death, 

( p) 29 Car. 2, c. 3, s. 8. 

(?) Buffield V. Ehve$t supra; Be DiUotif Dvffin y. Diiffin (1890), 44 Oh. D. 76, 
82, 0. A. 

(r) Tatey. Hilhert (1793), 2 Ves. Ill; Edwards v. Jotm (1836), 1 Mv. & Cr 
226 ; Re MaUersurCs Estate, Mitchdl v. Smith (1864), 4 De G. J. & Sm. 42.2, 


0. A. 

(«) Gardner v. Parser (1818), 3 Madd. 184; see Irons v. Smattpiece 
2 B. & Aid. 551, 653; Tate v. Liithead (1854), Kay. 658, 662. 

(i) Be Weston, Bartholomew v. Menzies, [1902] 1 Oh, 680. 
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good 

doiiationn 
vioriit aiusd. 


Gifts. 


ilouor recovers from the illness during; which tbe gift is made the 
donee has no title, and can only hold wliat was delivered to him in 
trust for the donor (»). 

858. In ilio cjirio ol cludluls personal, ilelivery of the subject- 
matter of the gift is necessary (»/), but it neoil not be at llie actual 
moment of the gift {!)), and antecedent delivery, even aho iuimtu, is 
sufficient (e). Complete dominion over the snl)jGct-matter of the 
gift must be intondod to pass to the donee (d), but wliere the 
])roperty is too l)ulky for delivery, the means of coming at tbe 
possession or nialang use of it, i\<i , a key, may be delivered, so as 
to constitute a goiid doHahair). On tlie other band, delivi'ry of 
something lueMdy as a symbol of Ihe subji'ct-mattor of the iiUeiuled 
gift is not sndieient (/). 

859. If the donor rcsiimos iiosscssion, the "ift is ended (//h 

860. In the case of a cliose in a.diiun dt^llveiy is also necessary, 
nnl(‘ss tliere is a formal transit r to the donee, but as physical 
delivery is impossible, delivery of a document csstaiiial to its 
recovery may suffice (//). 'J’lio test of wiictlim* a docimiont isc. good 
subject of a daihUio is \vlietber it expross(*s the terms on >\lucli tliu 
inonoy is held and shows what the coiitnict Iiotweon (lie parLi^^i 
is (?). A mcio receipt for moiu^V i'^ insufficient, luit if rcfei*'-nco is 
made in it to interest andlengtli of notice retjuired for vnthJrawab 
this will satisfy the test(/r). 

The following documents have been lield to satisfy tlio test and 


(k) SfainlanJ v. WiUuif (18;V2), 3 Mac .K, G. ()G4. 

(a) lUumw 1/(07. /lam (ISIG), 7 Taunt 2lll: |[7o7/ v. 77(r/e*r fl T '>1^), 2 Vos Sen. 
431; Jit lluidifs (ISSS), i){) 1j 3’ aSG, A. A incro sliiiUnc fioui ono diawci’ 
to another is in.Miflicifiit (Jlni-ott (IS03), 0 W^. 1) Altlioiigh 

in Tide v. Ililhcrt (17U3), 2 Yes. ill, it in said to he (‘on(“»ava]>hi that tli(‘ gitt 
inight he niadehy deed or 'writing, it is iiiiiaohalde tliatir sh()iild he .s(j when the 
donor is oi ( iheinis. 

(If) lie Wesbtn, Jlarlholninun y. Mni:.ics, [1902] 1 Ch (ISO. 

(c) C(un V. jMotm, [1890] 2 Q. D 283. 

(d) llaui'hihs V lUcwiit (179.S), 2 hhp 063 ; Rohlrl v Duhree (1839), 10 

211 ; Trvnsurij J^nfiriior v. Lnvifij [1000] 2 Di S12 ; lit ffohnsn)/^ l^undi/ v. Iltdhf 
(lyOj), 92 L. T. 3.>T, whoicit w.iTiheld thut tliorc was dottfdto, as thchntondeii; 
donor ictaiiiod th(* i:>^y 

{e) dimes v. (1710), Tree. (Ti. 300 (koy of a trunk), Miidnjiha ho/- 
lale, [1891] AV. N. 201 (kty of a waidioLt* in wiiiclii was the k^y of a sin'o 
containing bonds winch were htdd to jiass). 

if) Ward V. 'Vurna\ supra, at p. 442. 

((/) Uuutiy. Markham, supra, at ip, (.\uit w Grc(i(ynj (1894), 10 T. L. D 
OSl, A. But incrcl}" keeping it ])v donor’s direction in a box of Ins for 
aahdy (/?(’ Taylor, Tayhm y, Taylor {\tiWt), o6 L. J. (CH.) 697), or in a bo<dv- 
ense of Iho donor of w’lnch tho donee has the keys (irt/dis/i v. Toio/er 
0 T. L. B. 113), IS not pivnig him hack posscssitm. 

(//) Durkworfh V. Arc, [1899] 1 4t)6, (\ A. Eyen in the case of a formal 

transfer there wnnild nsuully l)o delivery of the instrument of transfer, but in 
tlio case of in-?cribod stock it would appear that the transfer into tho namo of 
the donee would bo sulliripjit ; Rce remarks of Lord Hakdvvioke, L.C., in Ward 
V. Tamer, sujpra, at jjp. 443, 444. 

!/^ Moore V. Dartou (1861), 4 Pe Q. & Sm. 617 ; Re Ddhn, Dtiffin v. 

(1890), 44 Oh. 1), 76, C. A. : Re Westm, Bartholoineu? v. M€)izies, [1902] 1 Oh. 680. 

\Ji) Moore y. Darton, 
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their delivery to operate as a good donatio mortiH causa of the pro- 
l^erty to which they refer, nauiely :-*baiik notes {!) ; bankers' deposit 
notes, thougli unindorsed {m) ; bills of exchange payable to donor or 
order, though not due until after liis death and not indorsed (n) ; 
l)onds (o) ; cheques drawn by the donor and cashed in his life- 
time (p) ; cheques payable to donor or order, though not indorsed (q) ; 
mortgage deeds (r) ; policies of assurance (s) ; Post Oflice Savings 
J3ank books (as regards a casli deposit, but not as regards (iovernnient 
stock therein referred to) (a) ; promissor 3 " notes to order and not 
indorsed (b). 

The following documents do not pass the test, namely : — certifi- 
cates for building society sliares (c) ; certificates for railway stock (d) ; 
cheques drawn by donor and not jiresontcd in his lifetime (r), 
though his lianker’s pass-book is delivered with them (f ), or pre- 
sented and not paid in his lifetime, if his account is overdrawn (</) ; 
a cheque for part of the money on nTdei'iosit account {h ) ; an 1.0 .U. (i) ; 
investment certificates and Poat Office Savings fhxnk deposit books, 
so far as Government stock is concerned ( /) ; receipts for Govern- 
ment stock (/r) ; private savings bank books governed by the Trustee 


(1) Milhf V. ;J P. WiiiH. eriG; V. Fvwhr (ISSS), 5 

T.'b. It 113 

(?/?) Amis\. (iSOo), jM‘av. 019, Moo7'e v. (1S74), L, K. 18 K(]. 

474; lie Farmav^ Fai'umn v. (1887), .08 L T. 12; CanBuly v. 

JianlniK) Co. (1887), 22 L. U. Ir. 08. wluno iioto headed ‘‘not transferable^’; 
/tV Ptllonj Dujfin v. JSOO), ‘M (’li. I). 70, 0. A.; Foi'ter v. Wahhy [189i7| 

1 I Tl. 284; affirmed, [1890] 1 I. P 148, 0. A ; llwUon y. Fjfcncf'r, [1910] 

2 Oh. 285 

(/?) Ji<whi?i V. Weyuehn (1832), 27 Pcav. 309 (in which case, however, it does 
not appear whether the bills were indoiscd l»y tho donor or his executors); 
He Memlf Austin v. Mead (1880), 15 (li. D. 051. 

(o) tintUyrove v. Baily (IT 14), 3 Atk. 211 • Gardner v. Harker (ISIS), 3 Madd. 
181. 

(p) Hauls V. FUis (1853), 17 Boav. 121; nftirined, 4 De Q. M. & Gr. 249, 

C. A. ; lie Beaumont f Bcamnont v. Fiobanh, [19021 1 Oh. 889, 895, 897, where 
Buckley, J., said that it would be eufficient foi the baiikois to undertake with 
tho donee to hold the amount of the cliecpio for him. , 

( 7 ) Clement v. iluesmav (1881], 'Si Uh. J> 031. 
ir) J)u field v. Flurs (1827), 1 Bli. (n. s.) 497, H. L, 

(fl) Amis V. Witty supra. 

(a) He Westatiy Bartholomeir v. Mcw^ieSy [1902] 1 (Ti. 080, 
h) Veal V. Veal (1859), 27 Beav, 303. 

( 0 ) He Weston y Bartholomew v. Meuzics, aajoa. 

((/) ifoore V. MoorCj supra. 

(c) ILnuiit y. Kaye (1808), L. It 6 Eq 198; Be Uuyhes (1888), 59 L. T. 580, 
0. A. ; Be Dans, Gnpths y. Davis (1902), 86 L. T. 869. This is recognised as 
law, in spite ol Ltkuley, L.J.’s statement in Re Dillon, Dujjln v. DuJIin, supra, at 
p. S3, that tho effect of a man giving his own cheque “may some day require 
consideration.” 

(/) Re BeaFs Estate, Beak v. Beak (1872), L. B. 13 Eq. 489. 

\g) Re Beaumont, Beaumont y. Eivlaitk, [•1902] 1 Ch. 889, where the hnnk 
would probably have honoured tho cheque if satisfied as to the signature. 

(/<) Re Mead, Austin y Mead, supra. 

(1) DuckwoHh V. Lee, [1899] 1 1. E. 405, C, A., disapproving Lord Romilly’a 
dictum in Hewitt v, Kaye, supra, at p. 200, 

(j) Re Andreivs, Andrews y. Andrews, [1902] 2 Ch. 394. 

(/»’) Ward y. Turner (1752), 2 Vea. Sen. 431 (South Sea Annuities) ; Truato# 
Savings Banka Act, 1863 (20 & 27 Viet. C. 87). 
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Gifts. 


Pam VI. Savings Banks Act, 1868 (/) ; promissory notes drawn by the 
Gifts Mortis donor in favour of the donee (m). 

CansA It appears that if a cheque drawn by the donor and delivered to 
OhcquT* the donee is paid away by the donee either for valuable considera* 

negotiated in tion 01 ' in discharging a debt of his own, or if the donee receives 
donor’s j;h 0 amount for which it is drawn, immediately after the donor’s 

lifetime. death, before the bankers are apprised of it, the gift is good(n). 

paw bT estate in land, as distinguished from a security on land, will 

delivery of not puss by delivery of title deeds without a conveyance (o). 


deeds. 

Delivery by 
agent. 


861 . The actual delivery to the donee or the agent of the donee 
need not be by the donor himself, hut may be by a person directed 
by him to make it (p). But the delivery must be to the donee or 
someone for the donee ; for mere delivery to an agent in the 


character of agent for the donoi amounts to nothing ( 5 ). 


Donatio on 
trust or for a 
special 
purpose. 


Revocation. 


862 . The delivery to the donee may be as trustee for any other 
person or j^ersons or for a special purpose ( 7 ‘). The expression of 
the trust or condition must form part of the donation, and be 
either contemporaneous with it or be so coupled with it by 
contemporaneous words of reference as, in effect, to be incorporated 
with it («). 

The mere fact of a legacy being given to the donee of an amount 
equal to a previous gift mortis caiisd is not of itself a revocation of 
the gift (a). The legacy may be a satisfaction of the prior gift if 
the circumstances show that ibis w^as the testator's intention. For 


example, it may be a satisfaction where the doctrine of double 
portions applies, or if the gift l»o made in satisfaction of the debt of 
a creditor and a legacy of equal amount is given to that creditor (fc). 
But if there are no circumstances showing such intention, the donee 
will be entitled both to the legacy and the gift (c). 


(?) M'donndl v. Murraif (1S69), o I. E. -IGO, as explained by lie Weston, 
Bartlwlomew v. Mvyizics, [1902] 1 Ch. G80. 

(«i) IloJhdaif V. Atkinson (1S2G), o B. C. 501. 

{n) Taiev. liilhcrt (179G), 2 Vcp. Ill, 118 ; Ihih v. Pearce (1877), 5 Ch. J). 730. 

( 0 ) linJJicM V. (1827), 1 Bli. (n. s.) 497,11. L., ]tcr Lord Eldon, at 

pp. 530, 539, 643; and see title Bleds and Other Jnsleuments, Yol. X., 
p 376, 

(/)) Miller V. Miller (1735), 3 P. Wins 35G; Hutch leaon's Execidiijs 

V. IShcaier, [1909] fcj. 0. 15. 

(q) Fai quharsvii v. Cave (1846), 2 Coll. 356; Powell v. HelUcar (1858), 26 
Bcav. 261; Moore v. Pation n851\ 4 Do Q. & Sm, 617 ; Re Beaumont, 
Beaumont v. Ewhank, [1902] 1 Ch. 889; Re Kuhley, Cort v. TFa^^on (1909), 25 
T. L. E. 622. 


(r) Bhmit V. Barrow (1792), 4 Bro. 0. 0. 12-, Ililh v. Hilh (1841), 8 M. & W. 
401, where the donor desired the donee to pay for her funeral out of the gift; 
Bouts V. Elha (1853), 17 Beav. 121 ; affii-mod, 4 Be G. M. & G. 249, 0. A. 

(a) Dunne v. Boyd (1874), 8 1. E. Eq. 609. 

(a) Iludson y. Spewrer, [1910] 2 Ch. 285. The case of Jonee v. Selby (1110), 
Reo. Ch. 300, is not an authority to the contrary ; for Lord Harcourt by his 
judgment in that case only meant that the legacy there was intended to be in 
satisiaotion of the j)revious provision made for the legatee; see Hudson v. 
Spencer, euf/ra, at p. 290, The last-mentioned case 8uj)plie8 the answer to the 
third question raised in the head-note to Hamhrooke v. Simmone (1827), 4 Eusa. 
25. 


V) Hudson V. Spencer, eupra, per Waeeisoton, J., at p.290. 

S) - hid. See also titles Equity, Vol. XIH., pp. 129 et aeq. ; ^iiXA 
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863. Gifts mortis caiisd, being in the nature of legacies, are 
subject to the debts of the donor (d). They are also subject to 
legacy {e) and estate duty(/). 


(t/) Smith V. Casen, citod riTlS), 1 P. Wms. 406; Wind v. Turner (1752), 2 
Ves. Sen, 431, 431 ; and sco title Exeoutobs and .^Vdministiiators, VoL XiV., 
p. 224. 

(e) Kevenue Act, 1815 (8 & 9 Yict. c. 76). s. 4. 

( / ) Finance Act, 1894 (57 & 58 Viet. e. 30), s. 2 (1) (c) ; and see title Estate 
AND Other Death Duties, Vol. Xlll., pp. 187, 233. A dnection in a "will 
for the payment of testamentary expenses does not relieve the donoo from pav- 
ing the estate duty on his donatio {Re Uudsotu Sjjencer v. Turntr [1911] I Ch- 
206, following Forte v. Tn//mms, [1911] 1 Oh. 188). 


GLEANING. 

See Agiuculture. 


GLEBE. 

See Ecclesiastical Law. 


GOLD AND SILVER. 

See Constitutional Law. 

GOLDSMITH’S' LICENCE. 

See Ketenue. 


GOODS, SALE OF. 

See Sale of Goods. 


GOODWILL. 

See Partnership; Trade. 


GOVERNMENT. 

See Constitutional Law; Parliament. 
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GRAND JURY. 

i>fe Jghies. 


GRAND SERJEANTY. 

See CoNSTITUTIONAJi LaW ; RfiVli PkOPEKTY and ClIA'iTEIjS liEACj 


GRAVE. 

A'c-’ Buui.vl ANr> Ckemation ; Ecci,bsi.vstioaii Law. 

GRAZING. 

See AcmicuiiTURB ; Animars. 


GREAT SEAL 

Srr CoNS'iiTunoNAR Law. 


GRETNA GREEN MARRIAGES. 

« 

See liTThJiA?^) AND 


GROUND GAME. 

Sec Game. 


GROUND RENTS. 

Sic L^.nj«lokd and Tenant; 1ip:al PitorEiixY and Chat ri;L 3 
ReaIj ; Sai.k of Land. 


GROWING CROPS. 

i'icc AoKicnLTrr.T’. ; UiTiDs of Sade ; Disteers; Lvndeoud and 
Tenant ; Sade of Land. 
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- 448 
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- 464 

- 472 

- 474 


PAirr V. TUB T.LMUIJTY OF TLIF i^UnilTY . - - - 478 

Sli.cr. 1. iSri-AFAL C J lA It ACl KRISTI ns ------ 47 R 

2 Extent of IjTvbiiaty ------- 479 

Sub-sf^ct. 1 As lo^^ards SuLjcct-iiintter - - - - 479 

Sub-sert. 2. In I*oint of Time ------ 4S7 

(i.) When the Liability aiisGS ----- 487 

(11.) 3)uiatioii of the Liability ----- 491 

Sub-aect. .’1. Fiand on the (.heditor oOl 

Sei T 8 EnFOKOEMENT of TjIABUATV ------ 502 

I'AUT vr. THE SURETY’S RIQUTS AGAINST' THE CdlEl^lTOll ,50.5 
Sect. J. JIo^y sum Eights are ACQiniiED - - - - 50.5 

Sect. 2. Eigjjts before J)emaivj) of J^ayaient the 
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Sect. 3. Eights on Paa'ment being i>emani)EJ) - - - 50s 

Sect. 4. Eigiits ajier Payment ------ 50^) 

Sect o. Waiver of Eights - - - - - - -5L5 

P.Mtr Yir. THE SUE1-:TY’S eights against the PEINOIPAL 

J)E15T0E - - - ,516 

Se^t. 1. Nature of Eights and now acquired - - - 616 

SixT. 2. Eights before Satisfaction by Surety of the 

Guaranteed Debt or Liability - - - - 619 

Sect. 3. Eights after Satisfaction by Surety of the (jUaran- 

TEEP Debt or Liability - ^ - -621 


Part T. DEFINITIONS AND CLASS IFIOATIONS - 

I’Aur II. EEQDTSITES OF A GUAEANTEE 

Sect. 1. In Gener\l- - - - - - - 

Sect. 2. ^Mutual Assent of the I^mities - - - 

Sect. ,3. Capacity of the Par ties to Contra oj' 

Sect. 4. Valuable Consideration - - - - - 

I'Aiir in. PEOOF OF A GUAEANTEE- . - - . 

Sect. 1. Statutory Provisions - - - - - 

Sect, 2. Guarantees within thi: Statutory Provisions 
Secjt. ,3. Written Evidence required - - - - 

Sect. 4. Stamp Duties 

I'AiiT IV INTERPEETATiON • 
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Pabt vn. THE SURETY’S EIGHTS AGAINST THE PRINCIPAL 
DE BTOR — coniin uefL 

Sect. 4. Enforcement of EionTS ------ 625 

Sub-sect. 1. Action for Indemnification - - - - 625 

Sub-sect. 2. Third Party Notice- - - - - - 625 

Sub-sect. 3. Set-off and Counterclaim - - - - 620 

Part VHI. THE RIGHTS AND LIABILITIES OF CO-SURETIES 

INTER SE - 620 

Seot. 1, The Right to Contribotion . - - - - 620 

Sub-sect. 1. By and af?ainst whom the Ri^ht is avaihible - 520 

Sub-sect. 2. At what Tune the Right arises - - - 629 

Sub-sect. 3. Natui*e and Sufficiency of Payment entitling 

the Surety to Contribution - - - - 630 

Sub-sect. 4. What is Recoverable by way of Contribution - 631 

Sub-sect. 6. Enforcement of Contribution - - - - 632 

Sub- sect. 6. Loss of Right to enforce Contribution - - 634 

Sect. 2. RionTS in respect of Securities held by the Creditor 

OR A Co- SURETY 634 

Part IX. THE DISCHARGE OF Tin3 SURETY AND THE 

DETERMINATION OF THE GUAILVNTEE - - 635 

Sect. 1. Fulfilment of the Purpose of the Guarantee - 635 

Sub- sect. 1. By tho Principal Debtor ----- 635 
Sub-sect. 2. By the Surety 538 

Sect. 2. Avoidance of the Guarantee 639 

Sub-sect. 1. Fraudulent Concealment and J^Iisrepresentation 639 
Sub-sect. 2. Mateiial Alteration- 544 

Sub-sect. 3. Failure of ConMderation ----- 545 

Sub-sect. 4. Non-fulfilment of Conditions Precedent - - 546 

Sect. 3, Discharge from Liability - 640 

Sub-sect. 1, Vaiiation of the Terms of tho Principal Contract 640 
Sub- sect. 2. Variation without the Surety’s Consent of his 

own.Oontract with the Creditor - - - 660 

Bub-sect, 3. Binding Agreement to give Time to the Prin- 
cipal Debtor ------ 652 

Sub -sect. 4 Agreement by the Creditor with the Principal 

Debtor to give Time to the Surety - - 667 

f Sub-sect. 6. Agreement by the Creditor with the Surety to 

give Time to the Latter - - - - 667 

Sub-sect. 6. Personal Laches of the Creditor - - - 658 

Sub- sect , 7 . Loss of Securities held by the Creditor in respect 

of the Guaranteed Debt - - - - 6(jl 

Sub- sect. 8. Discharge of the Principal Debtor by the 

Creditor ------- 663 

Sub-sect. 9, Discharge of a Co- surety by the Creditor - 669 
Sub-sect. 10. Revocation of the Guarantee - - - - 670 

(i.) By Express Agreement- ----- 670 

(ii.) By Death - -- -- -- - 672 

Bub -soot. 11, Discharge under tho Money-lenders Act, 1900 673 


JTor Jfiiiona on Contract « See title Action, 

Bail - - - . Admiralty ; Criminal Law AND Pro- 

osdube; Magistrates. 

Ban^cera - - . Bankers and Banking. 

Bills of Exchivtge - - „ Bills of Exchange, Promissory 

Notes, and Negotiable Instru- 
ments. 



Part I. — ^Definitions and Classifications, 


Fw Bvndt - • - . 

Coniractora - - • 

CoidTihutory ~ 
Corporatiom 
Implied Covenant - 
Infanta - • - 

Ihsurancn - 

Joint Tort-feae(yrs~ 

Jus Tertii - - - 

LimiUdf^one^ Statutes of* 

Lunatics • • 

Partners . - - 

Principal and Agent 
Promissory Notes * - 


Pet<iiner 
Sail a fact ion - 
Warranty - 


See title Bonds ; Executors and Admints^ 

TRATOR3. 

„ Contract. 

„ Companies. 

„ Corporations, 

,, Deeds and Other Instrument®, 

,, Infants and Children. 

,, Insurance. 

,, Tort. 

,» Interpleader; Trespass. 

,, Limitation of Actions ; Beal Pro- 
perty AND Chattels Beal. 

„ Lunatics and Persons of Unsound 
Mind. 

„ Partnership. 

,, Agency. 

,, Bills of Exchange, Promissory 
Notes, and Negotiable Inbtru- 

t MENTS. 

,, Executors and Administrators. 

,, Contra CT. 

,, Animals ; Auction and Auctioneers ; 

Food and Drugs; Sale of Goods. 


Part I. — Definitions and Classifications. 

864 . A guarantee is an accessory ( a ) contract (?>), whereby the Guaruntea. 
promisor undertakes to he answeralile to the promisee for the debt, 
default, or miscarriages (c*) of another j^ersou (cZ), whose primary 
liability to the promisee must exist or be conterni^lated (e). 

It is often termed, in cases and text books, a ‘‘collateral *'(/) or 

(a) A guarantee ia es^^entially a contract of an accessory nature, being always 
ancillary and aiibsidiaiy to fi<»nie other contract or liability on which it is 
founded, and without tho support of wliicli.it must fail (see Mountstephen v. 

Lakeman (1871), L R. 7 Q. B. 106, Ex. Ch., per WiLLES, J , at p. 202 ; Laheman 
V. Mo/mUUpheyi nSTI), L. 11, 7 II. lu 17, per Lord Selborne, at pp, 24, 25). 

{h) JSuretvsliip arises out of conlrnct, not from tort (Ite Stratton, Ex parte 
Salting (1886), 25 Ch. D. 148, C. A., per Fry, Ij.J., at p. 151). 

(c) For tho meaning of the words “debt, default, or uiiscaniugoB,’. which 
occur m the Statute of Frauds (29 Car. 2, c. 3k s. 4, see note (e), p 455, post. 

The plural of the word miscairiage is used in tnis enactment. 

(d) For the meaning of these vrords, see pp. 455, 458 ef seg., post. There can 
be no Biiietyship unless there be a principal debtor, who, however, may be con- 
stituted in the course of a transaction by matters ex post facto^ and need not 
be so at tho tune, but until there is a principal debtor there can be no surety- 
ship {Lakeman v. MoiinUUphrn, supra, per Loid Selborne, at pp. 24, 25). 

Moreover, a person cannot contract or covenant with himself against another’s 
default (see bjUis v. Kerr, [1910] 1 Ch. 529). 

(c) A shorter definition of a guarantee tlian that given in tho text is oon- 
tained in the Indian Contract Act, 1872 (Act IX, of 1872), s. 126, namely: — “ A 
contract of guarantee is a contract to perform the promise or discharge the 
liability of a third person, in case of his default”; see pp. 458 et seq., post, 
where the principles determining to what pfomises of guarantee the Statute 
of Frauds (29 Car. 2, c. 3), s. 4, applies are considered. 

(/) The word ** collateral” does not occur in the Statute of Frauds (29 
Oar. 2, c. 3), s. 4, and cannot, therefore, with safetjr be accepted as affording a 
certain criterion of whether a promise is or is not within that enactment. More- 
over, the use of this word, without a proper definition thereof, is apt to cause a 
misapprehension of its meaning (see Harris v. Munthach (1757), 1 Buit. 373, per 
Lord Mansfield, C.J., at p. 375), which has often been discussed in cases where 
the incidence of a mortgage debt was in oontroTersy, According to these cases, 
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conditional contract, in order to distinguish it from one that is 
'' original and “ absolute *’ (g). 

A guarantee, being merely an accessory contract, does not, even 
when under seal, cause a merger of the simple contract debt of the 
principal debtor, to which it relates (/f) and, generally, when the 
principal contract or liability is determined, so also is the guarantee 
itself (i). 

A continuing guarantee is one which extends to a series of 
transactions and is not exhausted by nor coniinedto a single credit 
or transaction (/.). 


the strict literal interprotation of tho wont “ (‘ollateral is “ piiriillol ” or “ fiilili- 
Ailnllv. AthU {\m)\ lOUh. D. till, C. A., pfr Jessel, M.Il., 
at p, 222), and it does not carry the Mf^nillcatiuii “ secondary/’ unle-sa tho circuni- 
fetances of the cases justify such a const ruction Neitlior does it necessaiilv, 

of itself, bear the meaning “ auxiliary ” {Earb/ v. Earhj, Williams v. Early (1S7S), 
IG (Jh. D. 214, note (1), per Hall, V.>C.v at p. 2 1 o), though the expression ‘ ‘further 
Hocurity ” has hoeii inter])ietod to do so (see Stringer Haiyer (ISoS), 2G llcav. 
.'J'l), A Boeuiity described as “collateral” iniiy, nevertlioloHs, in view of its 
covenants and other piovisions, and the suriouiuling ciK'niustaiu'CS of the ca^e, 
1)0 held to bo a coinploto, perfect, and independent secuiitv [Re AiJnll, xithiU v 
Athillf iu]na)^ though, where tho words used by tho paities, witli llio 

facts of the case, indicate an intention to regaid a paiticulai Hociirity us 
“collateral,” it will be so construed by tlie couit (see JUde {Marguess^ y. 
(hinijvghame (1820), 2 Hues. 275; Lipsiomh v. / i2^sco7nh (ISOS), Ij. K. 7 
501 ; T)e Roda foit v. Dawes (1871), L II. 12 Eq. 5-10). To describe a giiaranteo 
as a “ collateral contract” does not sulliciently (‘ui])hasiso its accessory thiiractci , 
though it would seem the woids “collateral security” might do so, as the 
word “security,” even by itself, ordinarily means something auxiliaivlo an 
antecedent obligation (see National Tthphvne Co v. Inland Revenue Conimis^ 
sfonerSf [1800] 1 Q. 13. 250, C^. A , per A. Ij. Smith, L J., at p. 258). In tho 
Stamp Act, 1891 (54 & 55 Viet. c. .‘30), however, tlie word “security” includes 
ail instrument, whether under seal or nf»t, by which an obligation to pay m 
originally created {National Telephone Co, v. Inland Revenue Commhsioners^ 
supra ; affirmed, [1000] A, (' 1 ; (Anintg of Durham Ebclrval ]^ower Disinhuiwn 
6'o., Ltd. V. Inland Revenue Com7ni\uona s (1900), Tinas, 2JIrd Ecbiiiary). As to 
the term “ unilateral contract,” see p 448, post. 

[g) See Birhnyr v, Darndl (17(U), 1 Salk. 27 ; 1 Smith, L. CJ., 11th ed., 
p 299; Read y. Nash (1751), 1 Wil.s. 305; Oonlony Martin (1731), Eitz-Q-. 302, 
.303; Ktrkham v. Mai ter (1819), 2 B. & Aid. (>13, 616, Re Albert Life Assurance 
Co.y Eir parte Western Life Assuranee Co. (1870), Jj 11. 11 Eq. 164, 177 ; Ella ns 
V. ffenrt (1731), Eitz-G. 202; and p. 460, pos#. A wariaiity is a “collateral 
undertaking” (see Sale of Goods Act, 1893 (56 & 57 Viet, c 71), s. 62 (1) ; 
De Lassalle v. Uuild/'ord, [1901] 2 Iv. 1>. 215, C. A. ; Chunter v. Jloplctn.i (1838), 4 
M & W. 399, per Loid Abingek, O.B., at p. 404), but, unlike a guarantee, it 
lb not concerned with the solvency or fidelity of persons, but with tho title, 
quantity, or quality of property sold. Sometimes a warranty must, liko a 
guarantee (see p. 454, posf), bo in writing, signed by the party to be charged; 
bee the Elax and Hemp Seed (Ireland) Act, 1810 (50 Geo. 3, c. 82) 

(//) Clarke v. Uenty (1838), 3 Y. & 0. (ex.) 187, per Loid AuiNGEii, C.B., at 
p. 189; Ansell v. Baker (1850), 15 Q. B. 20; Boater v. Mayor (1865), 19 C. B. 
(X. 8.) 76 ; Sharpie y. Gibbs (1864), 16 0. B. (n. r.) 527 ; Whitt v. Cnijler (1795\ 
CTeimBep. 176. ^ 

(t) See pp. 563 et eeg., post ; Hastings Gorporation v. Lettoiiy [1908] 1 K. B. 
378;^ Re Moss, Ex parte Hallef, [1905] 2 KB. 307. As to when the liability 
continues, notwithstanding the detennination of the principal contract or 
liability, see Berry y. Natwrud Provincial Bank of England, [1910] 1 Ch. 461, 
C. A., and pp. 564, 566, 568 et seq.,po6t. 

{k) Ae to continuing guarantees, see pp. 491 et seq., post. The Indian Contract 
Act, 1872 (Act IX. of 1872), s. 129, defines a continuing guarantee as follows — 
iiamely, “ A guarantee which extends to a series of transactions is called a 
•continuing guarantee/ ” 
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865. The creditor is the person secured by the contract of 
guarantee from possible loss due to and in respect of the debt, 
default, or miscarriages of the principal debtor (Z). 

866. The principal debtor (or principal) is the person primarily 
liable to the creditor for the debt, default, or miscarriages answered 
for by the surety (/??). 

The principal debtor, though sometimes bound by the same 
instrument as his surety, is not a party to the latter’s contract to 
1)6 answerable to the creditor : tliere is no privity between tlie 
surety and the principal debtor, and they do not constitute one 
])erson in law, and arc not as such jointly liable to tlie creditor, 
with whom alone the surety contracts (n\ 

867. The surety (or guarantor) (o) is he who engages with the 
creditor of a third party to be answerable, in the second degree (p), 
for some debt, default, or miscarriages (g), for which such third 


(/) As to Iho luoaniiig of tlio words “debt, definilt, or miscarriages,*’ eco 
note (s), p. The peisun to wliom ilie guarantee is given is called “ tho 

creditor” (Indian Contract Act, 1872 (Act TX. of 1872), s. 126). 

(m) As to the meaning of the words **dubt, default, or miscarriages,” see 
nolo (a), p. 455, post. ”Tho person, in respect of whose dofaiiltthe guarantee 
is given, is called llie ‘ principal debtor’” (Indian Contract Act, 1872 (Act IX. 
of 1872\ H, 126). The sariio ])«'r:?oii cannot l)e creditor and principal debtor or 
surety, lor no ono can legally contiact or covenant with himself (see Ellu v* 
A>rr, [1010] 1 Ch. 629). 

(?)) JJain V. Cooper (1841), 1 Dowl. (n. s.) 11, per Parke, B., at p. 14; 
Jlau'sfone v. Parr (1827), 8 Russ. 589, per Lord Eldon, L.C., at p. 541. 'Where, 
liowovcr, a party beconn'S suiety to another under an mstrumont which in terms 
creates onlj'' a joint liability, then, in tho absence of any proof to tho contrary, 
tho inlention ot the parties must bo taken to bo that tho surety is only liable to 
the extent limited by the instrument, and does not become a surety out and out 
{Other v. Iveaim (1855), 8 Dr^'W. 177, per XiNDEliSLEY, V.-C., at p. 182 ; and sco 
Jutics V. Beach (1852), 2 Do G. Al. isL G. 880 i Jtairsione v. J^arr. supra ; Bichard- 
enn v. Uurton (1848), 6 13cav. 185; ^Iroiuj v. Ftishr (1855), 17 C. B. 201 ; Pooley 
Jfarradine (1857), 7 E. B. 431 ; but compare Thorjie v. Jackson (1837), 2 
Y. & 0. (ex.) 553). In siijli circumstances, and also whore two joint debtors 
subsequently agree, to Ibn knowledge of the creditor, that one shall be surety 
only for tho other (see Bouse v. Bradjord Barilniff Co., [1894] A. 0. 586 ; Oalaley 
V. Pasheller (188()), 4 Cl. &: Em. 207, II. L ; Ashbee Y.Pidduck (1836), 1 Xl. & W. 
564; see pp. 462, 505, 50(5, post), the suretyship created, w^hilo it obliges tho 
creditor to respect the rights of the suioty {ibid), loaves tho latter still a 
joint debtor though posse'^sed of coitain surety’s rights. Cases of joint liability 
are outside the statute of Frauds (29 Car. 2, c. 3), e. 4; sec p. 461, post. A 
guarantee for the fidelity and good conduct of a servant, or clerk, or jierBon in 
a. confidential position is consideied as being a contract by the employer, and 
the employed, and tlie suioty on his behalf {Burgess v. Fve (1872), L. 11. 13 Eq. 
450, per Malins, V.-C., at p. 457; and see Duncan, Fox d* Co, v. North and 
Wales Bank (ISKO), 6 App. Cas. 1, per Lord ti^ELBORNE, L.C., at p. 11. 

(o) The existing rules of tho Stock Exchange term the suiety for a person 
Becking admission to the Stock Exchange a “ recommender ” (rr. 22, 26). 

(p) The liability is “ secondary ” whenever the promise to be answerable for 
another leaves the latter xirimarily liable ^Mallet v. Bateman (1865), L. R 
] 0. P. 163, Ex. (3h.h Tho primary liability need not, however, be legally 
enforced before having recourse to the surety unless the latter has so stipu- 
lated (see p. 488, post) ; and see Johanneshurq Municipal Council v. Stewart {D,) 

Co. (1902), Ltd., (1909), 47 Sc. L. 11. 20, H. L. ; Palmer v. Sheridan -Beckers 
(1910), Times, 20th January. 

(?) For the meaning of the words **debt, default, or miscarriages,” boo 
note («), p. 466, post. 
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party then is, or is intended to become, primarily liable to the 
creditor (r). 

868 . There are three different kinds of suretyships, distinguish- 
able as follows — namely, (1) those in which there is an agreement 
to constitute, for a particular purpose, the relation of principal and 
surety, to which agreement the creditor thereby secured is a party ; 
(2) those in which there is a similar agreement between the principal 
and surety only, to which the creditor is a stranger; and (3) those 
in which, without any such contract of suretyship, there is a 
primary and secondary liability of two persons for one and the 
same debt, the debt being, as between the two, that of one of those 
persons only, and not of both, so that the other, if he should be 
compelled to pay it, would be entitled to reimbursement from the 
person by w^hom (as between the two) it ought to have been paid («). 

The existence of such a primary and secondary liability does 
not of itself create the relation of principal and surety. So, 
though there is a primary and secondary liability between the 
transferor and transferee of shares (0, the relation between them 
is not tliat of j^rincipal and surety (a). Neither is the assignor of a 
lease a surety, in the true sense of the term, for the assignee 
thereof (b), nor is the mortgagor, who remains liable to the mort- 
gagee, after selling the erjuity of redemption, a surety for the 
purchaser thereof (e). 

Again, the acceptor of an accommodation hill cannot be regarded 
in the light of a surety for the payment by the drawer, so as to dis- 
charge iho former by indulgence shown to the latter (rf). On the 
other hand, how’ever, the drawer of an accommodation note is, it 


(r) A person often takes tho position of surety fioin motives of fiiendsliip for 
the principal debtor, and, penerallv, not as the result of any distinct bargain 
between him and the (Teditt)r, or in oonsideriition of any dir<ict remuneration 
passing to him fioin the latter (i^taivn v. StaUm v. [18W9] 

1 Q. B. 782, C. A., } i€r Romer, L.J., at p. 703 ; reversed, witliout reference to 
this point, Seaton v, Uuntand^ Burnavd v Seaton, [lOOtH A. C. 13d; and see 
Ex parte Min ct (1807), 14 Yes. 180, ;>pr Lord Eldon, L.C/., at p. 190). In an 
old Scottish case it was held to be pactam dhedum for the cautioner (the 
surety)* to stipulate for a valuable consideration [King v. Ker (1711), 23 
Mor. Dict. 9401) ; see p. 4'>0, pi>st, where the consideration for the surety’s 
promise is dealt with. The Indian Contract Act, 1872 (Act IX, of 1872), 
B. 126, defines the surety as follows: — The person who gives the guarantee 
is called the ‘surety.’” A plo<lge or surety was, oiiginally, but an animated 
gage, a hostage delivered over to slavery, but subjoct to redemption (see Pollock 
and Maitland’s History of English [.aw before tho Reign of Edwaid I., Yol. II., 
p. 184 ; and see also tl/tl, pp. 189, 209). 

(«) Jhmcav, Fax Jc Co. v. North and South Walee Bank (1880), 6 App. Cas. 1, 
per Lord Sblborne, L 0., at p. 11. 

(0 See Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 123 (1) (iii.); 
Walker V. Baithtt (18d6), 18 0. B. 845. 

Roberts v. Crowe (1872), L. R. 7 0. P. 629 ; lludson'e Case (1871), L. R. 
12 Eq. 1 ; Re Darned's Bank, Jl€th"tt v. Banner (1871), L, R. 6 H. L. 28. 

(J) Baynfon v. Morgan (1888), 22 Q. B. D. 74, 0. A., per curiam; and see 
T. [1900] 1 Ch. 296. 

(c) See Waring v. (1802), 7 Yes. 332, 337 ; Re Erringtont Ex parU 

Jl/a»n«, [1894] 1 Q. B. n, 14. n t r 

(d) Fentumx. rocuck (1813), 5 Taunt. 192, Mansfield, O.J., at p. 196; 
and as to nature of liability of acceptor, see title Bills of Exchange, 
PROisTssoBY Notes, and NEooriABLE Instruments, Vol. II., p. 516. 
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seems, in the position of a surety, with all the surety's rights (e)f h 

while the drawer of an ordinary bill of exchanpje, though net strictly Definitions 
a surety for the acceptor (who is primarily liable), may be in the 
nature of a surety (/), and an indorser of a bill or note is certainly Clawlfica* 
a surety for the payment thereof to the holder by the acceptor or 
maker {g), and is entitled as such to the rights of a surety (/i), there 
being no distinction in this respect between the ordinary case of 
suretyship and that of suretyship arising out of a bill transaction (?). 

A retired partner is in the position of a surety for the continuing Partnership, 
members of the firm, after such retirement has been notified to the 
creditors (k). 

Persons who join in mortgage securities for the purpose of Mortgage 
guaranteeing tho payment of principal and interest, or of interest 
alone, and the performance of covenants entered into by the 
mortgagor are sureties, wdio, as such, are entitled as agaiuvst the 
mortgagor, on payment of the moifgago debt in whole or in part, to 
a charge on the estate mortgaged (1), and to have the benelit of all 
the remedies and advantages which the mortgagee possessed against 
the mortgagor (m). 

A person wlio was not originally a surety may be converted into Conversion of 
one without the creditor's consent (//), while, on the other hand, a 
surety maybe converted into a principal debtor (o), wdiereby he 
forfeits the rights he previously possessed as surety ( p). 

869. A contract of insurance is one whereby the insurer (or Contract o! 
iinclerw'riter as he is sometimes called) contracts absolutely to pay, ins^irance. 
in a certain event, and not only in case some other person should 
not pay((?). 


(e) Becliervaise v. Lewis (1872), L. R. 7 C. P. .*172. 

(/) Ex parte Yonge (1814), 3 Yes. & B. 31, per Lord Eldon, L.C., at 
p. 40. 

((^) See Diincany Fox & Co, v. North and South Wales Bank (1880), 6 App. Cas, 

1 ; and see also Clark v. Devlin (1803), 3 Bos. & P. SG3 ; Macdonald v. W/ntJitld 
(1883), 8 App. Cas. 733, P. 0. ; Bills of Exchange Act, 1882 (4i5 & 46 Viet. 

0. 61), s. 5o (2); and title Bills of Exchange, Promissory Notes, and 
Negotiable Instruments, Vol. 11., p. 620. 

(h) Duncan f Fox cfc Co. v. North arid South Wales Bank, supra. 

{i) Ibid. ; and see Forbes v. Jackson (1882), 19 Ch. D. 615, per IIall, Y,-C., at 

p. 622. 

(&) Rouse V. Bradford Banking Co., [1894] A. 0. 586 ; and see title 
Partnersuip. 

(Z) Qedye v. Matson (1858), 25 Beav. 310 ; Allen v. De Lisle (1856), 3 Jiir. (n. S.) 
928. As to whether such a chaige requires rogietratioii under the Companies 
(Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 93(1) (d), or any other enactment, 
see p. 513, post; and Kennedy v. Campbell, [1899] 1 I. R. 69. 

(w) lUd. ; and see pp. 512 et eey., post. 

(ti) Rouse V. Bradford Banking Co., supra; Oakeley v. Paeheller (1836), 4 

01. & Fin. 207, H. L. ; Nishet v. Smith (1789), 2 Bro. 0. 0. 679 ; Wilson v. Lloyd 

(1873), 21 W. R. 607. , . . 

(o) An account stated by the original principal debtor and his surety to the 
creditor is some evidence of the conversion of tne surety into a principal debtor 
(i^ucA; V. Hurst and Bailey (1866), L. R. 1 0. P. 297), especially as the right of 
action, after an account stated, rests in general on the new promise to pay 
(^Re Laycock y. Pickles (1863), 4 B. & S. 497). 

(p) Keade v. Lovmdes (1857), 23 Beav. 361 ; see pp. 667, 563, post. 

(j) Z>a 7 ic If. Mortgage Insurance Corporation, [1894] 1 Q. B. 54, C. A., per Lord 
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870. An indemnity (r) is a contract, express or implied, to keep a 
person, who has entered into, or who is about to enter into, a contract 
or incur any other liability, indemnified against loss, independently 
of the question whether a third person makes default (a). 

A proinise of indemnity, when not made to a person to^ whom 
another is already or is to Iiecoine liable, but to one wdio, in con- 
sideration of such promise, undertakes a liability, is not a guarantee 
within the Statute of h'rauds (?>). For a guarantee is a contract to 
indemnify the promisee on a contingency (c), while on the other 
hand the surety’s lia)>ility is not a contingent debt(d). 

The contract of indemnity, in its primary and popular sense, is 
substantially in the nature of an original obligation (<t), and the 
mere fact that a particular agreement may terminate in a liability 
to pay the de))t of another does not make it a guarantee, instead 


Esueh, at p. (iO , and seo Ffnlai/ v. Mexican Investment Corporation, 

LlS‘d7] 1 U. Ih r»17. A document. 1 hough called a guta antco, may ho in the 
nature of a policy of iri'»urance against the happening of certain events [Shaw 
V. PiOifce, Ltd,, [1911] 1 Ch. 138, ptr WAiuuxorox, J-, at p. 147). Contracts of 
insurance aro goncially miitlois of speculation, where the jierson insuring 
luis means of knowledge as to the risk, whudi tho insuior has not, and of 
which the lattei niiisf, therefore, be duly inloimod to eruihlo him to fix lus 
lemiineration, while, on the other hand, guarantees aro g(;norally entered into 
by persons who well know what nsk they iindeitalj', 'mtliout its being 
explained to them, and wlio, if llieydo not know it, should make inquiry on 
tho subject [Seaton v. Heath, SniUai v. IhiUKUid, [’liS!>9'l 1 t,) V>. TNli, ('.A., per 
I'lOMEE, L.J., at p. 793). Though tho actual den, non of the (’oiirl, of Appeal lu 
this case was reversed by tho House of Lords y. Bnrnnnd, Jhnnand v. 

Seaton, [1900] A. C. 135), this dictum of Jj.J., loniains uiumpaiicd; 

see Re T)ej)h>n\s ICsiate, Luenscs Insuiame Corponttion and Guarantee Fund, Ltd. 
V. Denton, [1901] 2 CIi. 178, 0. A., pa Vavuhax AVimjams, L,L, at p. 18S; 
and pp. 53‘J et setp, po^t, wheio the (pie.stion of wliat disclosures must ho made 
to an intending surety is consuloied. As to evidence of inbuition to conslituto 
a contrac,t of insuuiiuo and not <d guai.uilee, note (7^), p. 465, post. As to 
tho (“(ml Til t of iTisuranc(3 geuejallv* seo title iNhiUJAXCii:. 

(r) Under the piesent title, indemnities othei than tlioso which aio (uther 
gnaraiilecs within tho Statute of b’laiids (29 Car. 2, c 3j, s. 4, or olso ariHO out 
of (ho contiact of surelv J'hip, aic not sjx ( lally dealt wifli. l'\)i detailed Jiifoiina- 
tion conceiniiig them, many spenal titltis ui thi.s woik, relating theieto, should 
ho consulted ; see, for cx.uiqdo, tiU(‘s Adi-^cv, Yol 1 . , JUlls oe ExcuANdi:, 
JhioMissoKY Notes, and Negoiiadle iNbTJU’MLNT.s, A"ol. J F. ; (h.uits, Vol 1 Y. ; 
Companies, Yol. V.; Compitesoky Purchase or Land and UoMrr.NSATJON, 
Yol. YI. ; llrsiiAND and Wji'e; In.“-ui;an(u: ; Landeohd and Tenant; 
Mastek and Sekvant; MoinuAuE; I’ahtneusulp ; Eeal Phoperty and 
U n.MTELS Eeal, Stock Excuanok ; Tout; Tkxtsts and Tjiustees. 

[а) Guild (f; Co. v. Canrad, [1894] 2 Q. 13. SS5, (’. A , per Pavey', L.J., at 
j). 89G ; and Be Jloyle, IdoyU v Jloyle, [1893] 1 ()h. 81, C. A,; Re Denton's 
J.'siate, Luenses Tnsuiance Corporaiton and Guarantee Fund, Ltd. v. Dtnton, 
Bupra ; ihles y. Dudlaw (1874), L. E. 19 Eq. 198. Tho Indian Contract 
.Act, 1872 (Act IX. of 1872), s. 124, oontaius tlie following definition of an in- 
denmitv — namely, “A contract hy whicli one parly promises to save tho other 
fiom loss caused to liini by tho conduct of the piomisor himself, or by tho 
conduct of any other i>cibon, is called a contract of indemnity.” 

(б) 29 Car. 2, c. 3, s 4; sec p.‘461, II arburq India iluhher Comh Co v. 

Martin, [1902] 1 Jv. J3. 778, (\ A., per Vauoiian Williams, L J., at p 7S1 ; 
Guild <fc Co. V. Conrad, supra , llionias v. Cooh (1828), 8 E. & 0. 728; Jf'ildes v. 
Ludlow y supra. 

[f) Sampson v. Burton (1820), 4 Moore (c. P.), 515, per curiam^ 

[d) Atkinson v. Grey (1853), 1 Sm. k Gr. 577. 

(f) See Ffavhury In fui Jiuhher tWmh Co. v, Martin, supia. 
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of ttii indemnity, whore such is not its immediate or main object (/). 
An indemnity is a valuable consideration (//). 

The contract of marine insurance (A) and of fire irsurance (i) is a 
contract of indemnity, but the contract of life insurance (k) and of 
re-insurance (Z) is not. 

871. It is sometimes a question whether a particular contract is 
one of “ indemnity,” or one of “ repayment,” between which there is 
a w’oll-known distinction (vi), the former contract being more com- 
prehensive than the latter {n), 

872. Express indemnities are either created by the parties them- 
selves (o) or by statute (p). 

(/) Ilarhurtf ludvi Jiuhher Gvinh Co. v. Martin, [1902] 1 K. B. 77S, 0. A., per 
Yauuiian \yiiJUAMs, L.J., atp. 78G ; and see Sutton cC Co. v. (Jrci/, | 1891J 1 
Q. B 283, C. A., and p. 400, post. 

Cv) Worsrleif v. l>emati(.3 (175SV 1 Bmf‘. 467, per Lord Mansfieltj, at p. 474. 
Therefore, a turoty to whom a lease or coiivoyance of land is inado by way of 
indemnity is a purdiasor for yalaablo consideration witliin the stat. (1671) 
18 J'lliz. c. 4, and such lease or convovmce is valid (Scot v. Bell (1672), 2 JiOV. 
70; Ikveily v. Gafaae (1623), 2 Boll Hop. 305). 

(h) Marino Tnsiiriiiico Act, 1906(6 Kdw 7, c. 41), s. 1; M' Cowan v. BainCy 
The h’iohe^ [1891] A. (\ 40 1, per liOid Selvokne, at p. 403; Biimnn v. Cni~ 
virsnl Maitne InsuraiKc Co. (1882), 9 Q. B, 1). 192, (J. A. ; see, genoially, title 
iNSirjtANCE. 

(i) t'nsfclluui V. Preston (1883), 11 Q. B. J). 380, 386, C. A. ; of England 

Etie In'<iiuim'e C^o. v. [1897] 1 Q. IL 226, A 

(/.') Iktlhg V Jndta and London Li fe Assiirutue (1831), 13 0. B. 365, Ex. Ch. 

(/) X(ls\m V. Kmpresa Assurawe (Wporatiou, [1903] 2 K. B 281, (’. A. 

( m) PotUr V. London County Council (1905), 70 J. B. 33, per Lord Alverstonk, 
C.J., at p. 36. 

{'() I hid., wholo the contract was held to he one of lepaymont of damages, 
and not to covei costs of legal jnococdings pending at the date thereof against 
Hio holder of the contract. 

(o') The following are cases of express indemnities created by contract’ — 
ihylh V. i/rid/s, Mann v. Kendall (B^69), H4 W. 11, 83; Gray v. Lewia^ Pai'her 

Leivis (1873), 8 Ch. App. 1033 ; lie lius^dL llti'iScU v. Slwvlhred (1885), 29 
(’ll. 1). 234, A.; Ihinn v. Ponald Curtte tO Co. (1901), 6 Com. Oas. il8; 

MinirtU V. British 'Phonison ILaiston, Co., [1901] 2 IL B. 312; lie Bolton 
S T. Jj. H 60S; Greenwifod (John), Lid. v. IJawhinga (1906), 23 T. L. K. 72; 
Fiiiiiiy V Mcroau Inn'slment Cor^^o/oLoii, [18()7] 1 Q. B. 517, 522; lAaper y. 
I'homp^on (1829), 4 (\ & P. 81; Jloopiry. Brumet (1901), 00 ]j. T. 231, 0. A. ; 
Gyonm V. Phirk (1841), 2 Man. A G. 367; Topiis y. Giaiu (1830), 5 Bing. (n. C.) 
J)36 ; Tfoirarii v. JjOvif/r,>vr{l>\7^)'i,lj. H. OExvh. 43; ..Ithuis v. Jtevcll (1860), 
] IL J'\ & J. 360, i). A ; (hoi/don Jhtial Distrut (\mncil y. Sutton hiatiut 
Uatrr Co. (1907), 71 3. T. 313; nnirmed (1908), 72 J. ]\ 217, C. A. The right 
to sue on a eovenant to indemnify is property within the Bankiiiptcy Act, 1883 
(46 «& 47 A^ict, c. 52), s. 168; lie Perlins, Foyaer y. IJey/us, [1898] 2 Oh. 182, 
C. A.; see title Bankruptcy and Insolvency, Vol II., p. 137. As to a 
mortgagor’s right on redemption to express indemnity m case of missing title 
deeds, see title :Mor'1GAGE. 

(p) Amongst the many statutes which confer an express right of indemnity ore 
the ffdlowing : — ^Limitalions of Actnms and Costs Act, 1842 (5 & 6 Viet. c. 97) ; 
Morcuntilo Law Amendment Act, 1836 (19, & 20 Vict. c. 97), s. 5; County 
Courts Act, 1888 (31 & 32 Viet. c. 43), s. Ill ; Lunacy Act, 1890 (53 iV’ 54 Vict. 
c. 5), B. 333 ; rartiicrfehi]) Act, 1890 (53 & 54 Vict. c. 39), s. 24 (2) ; Trustee Act, 
1893 (56 & 37 Vict c. 53), sa. 24, 43; Land Tiansfer Act, 1897 ((JO & 61 Vict. 
c. 65), 8. 7 ; Marino Insuiance Act, 1906 (6 Edw. 7, c. 41), s. 1 ; and Workmen’s 
Compensation Act, 1906 (6 Edw. 7, c. 58), as, 4 (2), 6 (2), 7 (1) (f), 3* Where 
an aeculoTit, in respect of which an employer has been compelled to pay com- 
pensation under the las-t-nanied Act, is causod by the combined negligence o| 
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Express indemnities are not always permissible. Thus, it is 
contrary to public policy for a third person, or for the prisoner 
himself, to indemnify a bail in a criminal case (q), and the indemnity 
to the printers and publishers of a newspaper by the proprietors 
thereof in respect of claims against them, for any libel which may 
appear in the paper, cannot be legally enforced (r), though, on the 
other hand, sureties under an administration bond may be 
indemnified against the next of kin (s). A party to a contract 
cannot escape from his obligations thereunder by offering to give 
indemnity which is not that which the other contracting party 
agreed to accept (t). Indemnities against claims by third persons, 
which are of tlje most varied kinds (?0, have always been allowed (a) ; 
and they are nob invalid on the ground of maintenance, though 
involving and contemplating the institution or defence of an action, 
when given in the legitimate defence of liusiness or commercial 
interests (b). • 

873. An indemnity may also arise under an implied contract (c), 
or by reason of an obligalioii resulting from the relation of the 


another person and of his own servants, tho employer ennnot maintain an action 
for indemnity against that other poison under s. 0 of the Act {Ctn't/ (fe £>oa, LtcL 
V. FruJicey Fenwick (Jo.y lAtLy [1911] 1 K. 13. 114, 0. A.). 

((/) Consolidated ErpJ* ralum and Finance Co» v. Musijrave^ 1 Ch. 37; 

llcnaan v. Jcuchner (188<3), 15 Q. 13. D. 561, 0. A. A surety for the appearance 
of an accused pf^rson to answer to a criminal charge by accepting an indomuity 
from the latter is guilty of an act tending to ])ro(lncc jmldio mischief for which 
ho is liable to prosecution {IL v. Pvitcr, [1910) 1 Jv. H. 369, 0. C. A.). 

(?) Smith (ir. FI.) (fe Soil y. Clinton and Hatris (1908), 99 L. T. 840; see also 
p. 453, post, 

B(uke V. Bayne, [1908] A. 0. 371, P. 0. It may bo useful to mention that 
tho existing rules of the Stock Exchungo foiLid sureties (who are termed 
recommonclers ’*) for applicants for admission to the Stock Exchange to be 
indemnified (i r. 22, 21, 2GJ; see title Stock Exckanoe. 

(<) Sailing Slap Blairmoie*^ Cg. y. MacrediCj [1898] A. 0, 593, per Lord 
Watson, at pp. 607 G08. 

(w) British Cash and l^ancl Con mjorSy J Ad. y. Lamson Store Service Co. ^ lAd, 
[1908] 1 Iv. 13. 1006, 0. A., per Fleth’jiek Mout.ton, L J., atpp. 1014, 1015. 

(«) / hid.y at p. 1015. Wnon money ih borrowed by a leceivor to enaldohim to 
carrj^ on the business of a company in hquidution, ho is not personally liable to 
the lenaers, and has, therefore, no right of indemnity out of the assets of the 
company to which the principle of siibiogatioii could apply (see/ie Boynton (A,), 
Ltd.y IJoJj'man v. Boynton JA<l.y [1910] 1 Ch. 519). For cases affording 

exiimploHof implied indemnities, see note fc), infra, 

(5) British Cash and I^avicl Conveyors^ Ltd. y, iMmson Store Service Go.y Ltd.f 
supra, at p. 1012, where the indemnities held to he valid took the form of 
agreements by manufacturers to indemnily their customers against actions by 
rival manufacturers for using an api)aratus manufactured by the givers of the 
indemnity, 

(c) The following cases afford examples of implied contracts of indemnity, 
namely : — Mestntpp y. Solimon (1849), 8 0, B. 345; Edmunds v. Wallingford 
(1885), 14 Q. 13, D. 811, 0. A.; Jones v. Orehard (1855), 16 0. B. 614 ; Hardoan v. 

[1901] A. C. n8,P.O.; (?i55i7ifi(1834),2Ad. &E1.57; Broomy. 

Ball (1859), 7 0. B. (n. s.) 503 ; Ihtgdah v. Lovering (1875), L. R. 10 0. P. 19C ; 
Re German Mining Co., Ex parte Chippendale (1853), 4 De G. M. & G. 19, 0. A. ; 
Re Moss, Ex parte Ilallet, [1905] 2 K. B. 307 ; KrUger & Co., Ltd, v. Moel 
Tryvan Ship Co., Ltd., [1907] A. 0. 272; Lampleigh y. Brathwait (1614), 
Ilob. 105; 1 Smith, L. 0., llth ed., pp. 141 et seq., and notes thereto; Hancock 
v. Gaffyn (1832), 8 Bing. 358 ; Burntit v. Lynch (1826), 8 Dow. & Ry. (K. ib) 
868; Young v. Cole (1837), 3 Bing. (n. o.) 724 ; Matthews v. rxiiggles- Brice, [1911] 
1 Ch. 194 ; Draper V. Thompson (1829), 4 0. & P. 84. 
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parties (d). Thus, a person who requests another to incur a liability I- 

which would otherwise have fallen on himself is, in general, bound, Definitions 
at law as well as in equity, to indemnify him : this principle applies 
to many cases, and where a trust is for the benefit of the creator of Classifica- 
the trust it may apply to a trustee (<?). 4?^?’ 

Where a person invested with either a statutory or common law Right of 
duty, of a ministerial character, is called upon to exercise that duty, person, 
on the request, direction, or demand of another, and he, without leg^a^duty* 
any default on his part, acts in a manner which, though apparently erroneou^y 
legal, is, in fact, illegal, and a breach of the duty, thereby incurring to indemnity, 
liability to third persons, there is implied by law a contract, by the 
person malting the request, to keep indemnified the person having 
the duty against any liability which may result from such exercise 
of the supposed duty, and it makes no difference that the person 
making the request is not aware of the invalidity in his title to 
make the request, nor could, with reasonable diligence, have 
discovered it (/). 

874- Akin to implied indemnities are those cases where QuaH- 
necessaries are supplied to iiersons who, by reason of disability, indemnities, 
cannot themselves contract in circumstances which wDuld justify 
the court in inferring an obligation to repay the money spent 
upon them. In cases of this kind the law implies an obligation on 
the part of such persons to pay for the necessaries supplied out of 
their own property (gf). 

876. The right to an implied indemnity is excluded by an Where there 
express contract relating to the same subject-matter (h) ; for, 
wdiere there is an express conli act, the parties must be guided by indemnity, 
it, and one party cannot relinquish it or abide by it as it may suit 
his convenience to do (i). Thus, the surety’s implied right to be implied right 
indemnified by the principal debtor is excluded by an express 

(d) U'ljnne v. Tempest , [1897] 1 Ch. \ lO,per CiiiTTY, J., at]). 113, As a general contract, 
rule, a change of cesiut que trust does not reh^aso the original cestui que trust 

from the liability to indemnify the trustee (Maithews v. RuqqUs-Bricef [1911] 

1 Ch. 194). Por various implied indemnities, seo litlos Agency, yol. I,, 
pp. 196, 197; Bills of Exchange, Promissory Notes, and Negotiable 
iNSTRUMEN’is, Vol. II., pp. 502, 522 ; Clubs, Vol. IV., p. 420; Landlord and 
Tenant; Masier and Servant; Mortgage; Tort; Trusts and Trustees. 

For the proceilure where the defendant in an action claims an indemnity, 
see title Practice and Procedure ; and for the costs in such cases, see title 
Damages, Vol. X., p. 320. 

(e) Fraser v. Murdoch (1881), 6 App, Cas. 855, jter Loid Blacicburn, at 
p. 872, 

(/) Sheffield Corporation v. Barclay, [1905] A. C. 392, per Lord Davey, at 
p. 399 ; and see Bank of England v. Vuiicry [1908] 2 K. B. 208, C. A. ; Starkey 
V. Bank of England, [1903] A. C. 114. A bond fide introduction by name of a 
person to a broker as one anxioiw to transfer stock at the Bank of England, 
without any direction, does not pve rise to an indemnity by the introducer in 
favour of the broker [Hank of England v* Cutler^ supra; and see Evans v. 

Collins (1844), 6 Q. B 804). 

(y) He Rhodes, Rhodes v. Rhodes (1889), 44 Ch. D. 94, 0. A. ; and see Re Glahbon 
(an In/aut\ [1904] 2 Ch. 4G5. See also title Infants and Children. 

(5) See Uqdon v. Fergusson (1833), 3 Moo. & S. 88 ; IIamly7i & Co, v. JTood 
db Co., [1891] 2 Q. B. 488. 

(?) Cutter V, Fowell (1795), 6 Term Hep. 320, per Ashhurst, J., at p. 825; 

2 Smith, L. 0., 11th ed., pp. 1, 6. 
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contract of indemnification between them (/). Moreover, there 
is no implied right of indemnity by a surety against a person 
who has agreed to indemnify the principal debtor in respect of tho 
guaranteed debt (/c). 


Part II. — Requisites of a Guarantee. 

Sect. 1 . — In Gencrid. 

876. Tho requisites of a guarantee, as of any other contract (/), 
are : — mutual assent of the parties thereto (m), capacity of the parties 
to contract (;?), and consideration, actual or implied (o). 

Sect. 2. — Mutual lisscnt of the Parties. 

877. Althougli the surety’s promise to be answerable for anotlier 
may not, in the first instance, involve any corresponding obligation 
on the part of the promisee (/>), nevertheless, as tho surely \s 
promise does not bind him until the promisee has made it irrevoc- 
able by fulfilling the prescribed conditions (q), there is no real 
want of mutuality (r). Consequently, it is a misnomer to describe a 
guarantee as a ‘^unilateral contract” (.s), though it is sometimes 
so named (t). 

878. An offer to guarantee is not binding till its acceptance (a), 
which is a question of fact(r). Until aci.'eptaiico it is revocable (?r), 


(/) Toussaint v. Mf/rthinant (17S7), ‘J Term hop. 100, ]>rr IJullkk, J., at 
p. lOo. 

{k) See Lauf (Courts (hamhers To. (ISSO), G1 L. T. GOO; (\'afts y. Tritton 
(1818), 8 Taunt 365. • 

(/) See title (^o^teact, Vol. VII , j»p. 341 et seq., 354 H flrq., 383 et scq. 

\m) See infra, 

(n) See p. 450, post. 

fo) See pp. 450 et seq,^ post. 

\p) l^tadt V. Lill (160S), 9 East, 348 ; Handersony, (Staves (1876), L. 11. 10 Exch. 
‘J34, per Beamwell, B., at p. 23S ; and cases cited at p. 449, postj as oxamplea 
of the implied acceptance of the Biu’ety*s otVor of p;uaiantoo. 

(q) ^y esthcad y , tiproBoyi (1861), 6 'Jl. & N. 728: Gbjn y, llcrtct (ISIS), 2 
Moore (0. r.), 134 ; OJford y. Duv.ca (1862), 12 0. B. (n. B.) 748; Jlatiland v. 
JnJiCS (^1863), 1 H & C. G67. 

M [bid, 

(fl) For the difference between the so-called “unilateral coiitiact” and one 
that is “ bilateral,” see Holland, Elements of Juiispiiidenco, 11th ed., p. 284. 
it) Wynne v. Ilughea (1873), 21 W. 11. 628, pt-r Bhamwell, B., at p. 629. 

(u) AVlvtr V. Richardson (1813), 1 M. & S. 557 ; Nash v. Spencer (1896), 13 
T. Ij. K. 78 ; Symmona v. Want (1818), 2 Stark. 371 ; Mozhy v. Tinkler (1835), 
1 Cr. M. K. 092; (Haunt v. JftU (1815), 1 Stark. 10; Morten v. MarshnU 
(1863), 2 H. A 0. 305 ; Jones v. Biach (1852), 2 .7)e G. M. & G. 886 ; Sorhy v. 
(lordon (1874), 30 L. T. 628 ; Neivport v. Spircf/ (1862), 7 L. T. 828 ; Bank of 
Montrecuy, Munster Bank (1876), 11 I. R. 0. L. 47; Payne v. /res (1823), 3 
Dow. & Ry. (k. b.) 661 ; Lumley v. (Tye (1853), 2 E. & B. 216 ; Quinn v. Leathemf 
[1901] A. C. 495, 

(r) Marsden db Son v. Capital and Countm Newspaper 6V, Ltd, (1901), 46 
Sol. Jo. 11, 0. A. 

Offord V. Davies^ supra; Pope v, Andreu;^ (184(^), 9 Q. 564; and soo 



Part II, — Requisites of a Guarantee, 


4 ^ 


and unless the offer contemplates an express acceptance (a) the 
acceptance may be implied (b). Thus, where a ffuarantee is f^iven 
to enable a third person to obtain a supply of goods on credit, or 
advances of money, or an appointment to some oflico or employ- 
ment, no other acceptance of the surety's offer is necessary than tlie 
subsequent supply of the goods (c), or the making of the advances {(I), 
or the appointment to the office or employment (c). 

The acceptance, which must be given during the lifetime of the 
person making the offer (/), may be verbal or in writing (r/) and 
should, where no limit of time is fixed, be given within a reasonable 
time (h). 

The acceptance is valid though it take jilaco on Sunday (?). 

An acceptance must bo absolute and un(|nalified (A), and, in case 
of alternative offers, it should be stated which is accepted (/). 

879 . Even after accci)tance, tlu^ parties to an alleged contract of 
guarantee are sometimes able to escape therefrom on the ground of 
want of mutual assent, occasioned by mistake, though there may 
have been no fraud or misrepresentation (m). 

A party will not, however, bo allowed to evade iiorformanco of a 
contract on any such ground by the simple statement that he has 
made a mistake (a). 


Sheffield V. Castltfon {Jj>rd) (1700), 2 Vern COIJ. As to rovocaiion of ofior, 
eoo, generally, title Contkact, Vol. YU , p .‘>17. 

(a) Soo A/osZry V. 1 Or M R 002; d/orfra v. 

2 11. & C. ; Fayne v. Ivea (1^23), 2 Row. & Ry. (K. B.) 001, />er UoLUOYD, J., 
at p. 60S. 

(M ]\>i>e V. Andreiva (IS 10), 0 C. & P. o(U, r>6S. 

l<) Morrell v. (^owan (1877), 7 Oh. ]>. 161, O. A. ; Modieit v. Amea (1871), 23 
1j, T. 720 ; Wfslhead v. Syroaoi} (1861), 6 11 & N. 728 ; da}fs, Ltd. v. ^a/a (1808), 
14 T L. R. 461 ; Whitt v. ir.W/zvmZ (1818), 5 0. 15 810. ‘ 

(»/) S<‘0 Offord V. Ihtvua (18o2j, 12 0. 15, s.) 748: 67//// v. //cr/c/ (1818). 

2 Mooio (c. r ), 134 ; Oldershawx. /l/ 7/^(1857), 2 11. <XN. 617, Kx. Ch. ; Iir Itfo/s, 
Ju'deav. Ihn/s, Kx 'parte Hi>p Planters Co, (1870), R. R. 10 Eq 467 ; Muiilieioy^ 
Crnkcit (1818), 2 Swan. 186, 193; ChapiiKni v t^nfton (1816), 2 15. 6«‘54. 

{f) See Zv <?//«« ?ca 7/ V. W/'/arrn?? (183!)), 6 M. & AY. 408; Lysayht v. Walker 
(1831), 6]51i (x. S) 1, II. L. ; X< irhury v. ^7 7;7.s/ro77r/ (1829), 6 Ring. 201* 

( /) Ihchiiibon V. Dodds (1876), 2 Oh. D. 463, 0. A., per Mbltjrii, L.J., 
at p. 476 ; see, further, title Oontbact, Vol. AUI., pp 347 tt ee//. 

(r/) Warner v. Wdlington (1866), 3 JJrew. 623, 632 

(//) Dunlop V. lliipjms (1848), 1 II. L. Gas. 381 ; Ramsf/nte Victoria Hotel Co. 
v. Montejiore, l^ame v. 6\'/c/.9//i/(Z (1866), L. R. 1 Exch. 100. 

(/) No) ton V. FoweJl (1812), 4 Man. & G. 42. 

(A) See, generallv, title Contract, Vol. VII., p. 350 ; Mozley v. Tinkler, siqira; 
Molten V. Marshall, supra ; Montreal Gas Co. y. Vosey, [1000] A. C. 596, P, 0. 

(/) l.ever v. Koffler, [1901] 1 Oh. 543. 

{m) See titles Contract, Vol. VII. , p. 364; Misrebresentation and 
Fraud, Mistake; see also Gill v. M'DoweJl, [1903] 2 1. R. 4G3 ; Rtfesfr?’ v. 
OfriZ (1861), 30 Reav. 62; Kensinyion Piorouqh Council y, Willct (1906), Times, 
16th December; Van Praagh v. Everxdge, [1903] 1 Ch. 434, C. A.; Falek y. 
Williams. [1900] A. C. 176, P. 0.; Kingston^y. Marshall and Marshall (1001), 
Times, 6th February. 

(7?) Tamphny, James (1880), 16 Ch. D. 215, C. A . per Baggallay, L J., at 
pp, 217, 218; and see Small y, Game (1853), 2 Drew. 102, per Ivindersley, 
V.-O., at p. 114. Thus, a surety who signs a guarantee, which gives full effect 
to the intentions of the creditor, who, on the faith thereof, supplies goods to the 
principal debtor, cannot repudiate his liability bv asserting that he (the surety) 
meant something which be has not stated, and that, though reliance was placed 
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Seot. 3. — Capacity of the Parties to Contract 

880. Capacity to contract (o) is as essential to the validity 
of a guarantee as it is to that of any other contract. Therefore 
a guarantee procured by duress cannot be enforced (p). So, a 
guarantee extorted from a wife, by threats of criminal proceedings 
against her husband, is voidable, even though enforceable according 
to the laws of the country where it was made (q), 

881. The guarantee of an infant is void and incapable of 
ratification (/•). 

In the case of a i)Grson, just of age, becoming surety for a parent, 
or for one standing in loco parentis^ the transaction will not hold 
good unless the intending surety has independent advice and is a 
free agent (a). Each case, however, will be decided in reference to 
its special circumstances Qj). 

Sect. 4. — ValuaUe Consiilevallon (c). 

682. Every guarantee, not under seal, must, like other simple 
contracts, be suj^^^orted by a valuable consideration {d) : that is to 

upon his iiciual stalemf'iit, he will only bo liable for what he inoant {llaymen v. 
(iortr (lS7‘i}, 25 L. T. 90S, 905) ; see alno De Brettes v. Goodman (1855), 9 Moo. 
P. C. 46(3. "Whore a wi'itteii agreement is in clear and unambiguous terms, 
a man cannot bo heard to say that he misunderstood it [Fahh v. Williams, [1900] 
A. ft 176, P. (J. ; Small v Garrie (1853), 2 Drew. 102, IviNDEliSLEY, 
V.-O., at lip 114, il5 ; see pp. 474 ft scq., post, and title Mtstai b , espooially if 
it has been fully and properly explained to liim, even if ho had no independent 
advice on the subject and there is no fiduciary relation subsisting between the 
parties; eoe Blake v Bayne, [190S]A (J. 371,'P. 

(o) See, generally, title Contract, Vol. Yll., pp 311 et seq, 

(p) Small V. (Wrie, supra, per Kindkksley, V.-O., at p. 114; and see 
Banbury v. Hibernian Bank, [1908] 1 I. H 201 ; Homes v. Bishop, [1909] 2 TL B. 
390, C\ A ; Talbot v. von Buns (1910), 27 T. L. 11 95 ; and title Equity, 
Yol. Xlll., p. 19. 

(r/) Kau fman v. Oerson, [1904] 1 K. B. 591, 0 A. ; and see Scott v. Scott (1847), 
11 1. Eq. lb 74; Bayley v. WiUvams (1861), 4 Giff. 638. As to a married woman 
becoming surety for her husband, see title Husband and Wife. 

(r) Infants Eelief Act, 1874 (37 & 38 Vict. c. 62) ; see title Infants and 
CrilLDUfEN. 

(a) Espey v. Lake (1852), 10 Hare, 2(50; Maitland v Irrinq 15 Sim. 

437; Chaplin d'. Co., Lid. v. Brammall, [1008] 1 K. B. 233, i\ A., per Vaughan 
WiLUiAMS, L.J., at p, 237 ; Kempson v. Asldtce (1874), 44 L. J. (cn.) 195, C. A. ; 
Smiths. 7\'ai/ (1859), 30 3 a. J. (ch.) 45, 11. L. ; Bunhury v. Hibernian Bank, 
supra; Powell Pnvell, [1900] 1 Ch. 243 ; and see also Bainhrigyey. Browne 
(18S1), 18 Ch. D. 1S8, As to what is undue influence, see titles Conthact, 
Vol. AGT., pp. 357 et seq . ; Equity, Vol. XIII., pp. 17 et seq. ; Misrepresenta- 
tion AND Fraud. 

(5) Blake v, Bayne, srqrra. See also London and Westminster Loan and 
Hiscount Co., Lid. v. BiHon (1911), 27 T. L. K. 184, as to the presumption of 
parental influence; and title Fraudulent and Voidable Conveyances, 
pp. 103 et seq., ante. 

(c) On this subject, so far as it affects contracts in general, see title Contract, 
Vol. VII., pp. 383 et seq. What must be taken to constitute and determine a 
contract not under seal are the promise and the consideration (Herman v. 
df'uehner (1885;, 15 Q. B. D. 561, 0. A., per Brett, M.ll., at p. 663). 

(c?) Barren v. Trussell (1811), 4 Taunt. 117 ; Sheffiddy. GastletmiLord) (1700), 
2 Vern. 393; Saunders v. Wakefield (1821), 4 B. & Aid. 695, 600, 601 ; Ptllans 
uud Rose V. Van Mierop and Hopkins (1766), 3 Burr. 1664, 1666; Jones v. 
A%hhvrnham (1804), 4 East, 455, 463, 464; Ex parte Gardom (1808), 15 Ves. 
286; Boyd v. Moyh (1846), 2 0. B. 644, 660; French y. French (1841), 2 
Man. & G. 644; Barber v. Fox (1670), 2 Wms. Saund. 136, and notes thereto ; 
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say, the mere existence of the debt, default, or miscarriage of 
another person is not sufficient to support tlio surety’s promise to 
the creditor (e), which must in all cases be founded on a new con- 
sideration (/), the failure of which entitles the surety to have his 
guarantee delivered up to be cancelled ((f). 

The consideration for the surety's promise does not move from the 
principal debtor, but from the creditor (h). It need not directly 
benefit the surety (i), though it may do so (/), and it may consist 
wholly of some advantage given to or conferred on tlie ju'incipal 
debtor by the creditor at the surety’s request (A). Tlnis, the 
surety’s promise often stipulates for a supply of goods (/) or an 
advance of money (m) to the principal debtor, or that the lattoi- sliould 
be taken into the service or employment of the creditor (n). Or, 
tlie consideration may take the form of forbearance on the part of 

• 

Glover v. TJalldt (18^7), 12 II, & N. 487. Uaving regard to tho cawey cilod in 
this note, it is roinarkLiblo tliat Lord Wehtbury shoiild in Wilhama v. Inufft if 
(1806), L. If. 1 11. L. 200, at p. 1219, have described a contract to give security for 
the debt of another as “ a contract without coiisidoratuui AVhat U uu tint, no 
doubt, is that tho consideration for such a contract is not noc("*sarily a direct 
benefit or advantage to the surety. 

(c) 1 Wms. 8aund., Oth ed., 211 o, note (1), and see Wigan v. Iinght^h nml 
Hcottish Law Life Amuauce AisoeiaUont [1909] 1 Oh. 291, 297, whoro it was 
held by Pahker, J., that the mere existence of uu antecedent debt is not valu- 
able consideration for a security given by a debtor. 

( f) Ihul. j and see French v. French (1841), 2 Man. & G. C44; BGl v. 

(ISiO), 9 0. 13. 154; Crofts v. Beale (1851), 11 0 B. 172. 

(y) Cooper v. Jod (1859), 1 JJe G. F. & J. 210; and see Re Barhr <C’ Oo., 
Kr> itarte Agra Rank (1870), L. It 9 Eq. 725; Bolt y. Cozens (1858), 38 (? B, 
873 ; and p. 545, post, 

(A) See White v. Cugler (1795), 6 Term Rep. 176, 177 ; Dutchman y. Tooth 
(1839), 6 Bing. (n. C.) 577. The authorities for tho doctniio that tho oonsidoia- 
tion for a promise must move fiom tho promisee do not. cover a case in whu-h 
the consideration is su])plied by an agept who, novel thoh^ss, obl.ains tlie 
promise for and on behalf of his principal; 8t*o Fleming v. Bank v/' New 
Zealand, [1900] A. 0. 577, P. 0. 

(t) Ex parte Minet (1807), 14 Ves, 189, per Lord Eldon, L.O., at p. 190; 
Seaton y. Ileath, Seaton y. Burnand, [1899] 1 Q. B. 782, G. A , per Romer, L J., 
at p. 793; reversed, without reference to this point, Seaton v. Bnrnand, 
y. Seaton, [1900] A. C. 135 ; Morley y.Boothhy (1825), 10 Moore (u. r ), 395, per 
Best, O.J., at p. 406 ; Nervi v. (1789), 3 Term R(‘p. 17, per Bulleil J., 

at p. 24; Bailey y. Croft (1812), 4 Taunt. 611 ; Ex parte Uardom (1808), 15 Ves. 
286; Wrighty. Sandars (1857), 3 Jur. (n. s.) 504, per Stuart, V.-O., at p. 607. 

0) Be Willis (1849), 4 Exch. 530. 

(i) Morley v. Booihhy, supra; see also Miles y. New Zealand Alford Estate Co, 
(1886), 32 Ch. D. 266, G. A., per Bowen, L.J"., at p. 289. 

(l) Morrell v. Cowan (1877), 7 Oh. D. 151, 0. A. ; Wood y. Benson (1831), 2 Or. & J. 

94 ; Johnston y, NtchoUs (1845), I 0. B. 251 ; Boyd v. Moyle (1846), 2 0. B. 044 ; 
Mochetty. Ames (1871), 23 L. T. 729; White v. Woodward (1848), 6 0. B. 810. 
The supply of goods should, it seems, be bond fide and to a reasonable extent 
(Johnstm y. Nich oils, supra ; White v. Woodward, supra), though, subject lo 
this condition, the amount to be supplied is discretionary ( v. Wood- 
ward, supra), * 

(m) Edwards v. Jevons (1K49), 8 0. B. 436; Haigk v. Brooks (1839), 10 
Ad. & El. 309 ; Broom v. Rafcheloi' (1866), IH. & N. 255 ; Grahame v. Grahams 
(1887), 19 L. R. Ir. 249; Mayhew y, Gnckett (1818), 2 Swan. 185; ({fiord y, 
Davies (1862), 12 0. B. (n. 8.) 748 ; Eartland v. Jukes (1863), 1 II. & 0. <167. 

(n) See Kermaway v. Treleaian 5 M. & W. 498 ; ALoniefwrc y , Lloj/d 

(1863), 12 W. R. 83 ; Newbury v. Armstrong (1829), 6 Bing. 201 ; Leathley y, 
Spyer (1870), L.R. 5 0. P. 595 ; Lysaght v. Walker (1831), 6 Bli. (n. h.) 1, IL L. 
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the creditor, at the surety’s request, to sue tlie principal debtor (o) 
or of the actual suspension of pending legal proceedings against the 
latter (p). The mere fact of forbearance is not, however, a con- 
sideration for a person’s becoming a surety for the payment of a 
debt {q), for there must be either an undertaking to forbear, or else 
an actual forbearance at the request, express or implied, of the 
surety (r). Forbearance for an indelinite period, provided it be the 
result of an express agreement, is a sufficient consideration to sup- 
port a promise of a surely (s), and, where the length, in point of 
time, of the forbearance is not expressly prescribed, the parties are 
presumed to contemi)late forbearance for a reasonable time (t). To 
be effectual, the forbearance relied ui'jon must be of a right capable 
of being enforced (a). Therefore, wdicre there is no person who 
could l)e sued for the debt agieed to be forborne, the forbearance 
cannot form any consideraticm {b}. 

The consideration for the promise of tins snroly need not bo 
co-exlensivo with tlio ju’omist', for its mere iiiiubiquacy ^\ill not 


((») See Eult V. (hzni» (1 SuG), 18 GT.'J ; ( 'renrs v. II (1887), 19 Q. B I >. 
341 , 34(), C. A. ; v. Vavh (18G9), L. 11 o (\ i\ Gvi ; Coe Diijjldd 

(1822), 7 Mooro (C r.), 252; Oclcford v. liarrdh (1871), 25 L. T. 504. 

(;>) Paime v Wilson (1827), 7 B. & C. 42.3; Oldtrsliaw v. Kvtg (1S57), 2 
li. & N. 517, Bx. Oh.; Wi/ntie v. Hughes (1873), 21 W. It. 628 ; Miles v. New 
Zeidaiid Alford Estate To.^lSSG), 32 Ch. i). 26G, C. A. ; J*ulhn v. Stolces (1704), 
2 Ily. 151. 312, Ex Ch It wad hold m Iloss v. Moss (1597), Cro. Ehz oGO, Ex. Oh., 
that tho more discontinuanoo of an action is not a siilficient conaidfTation to 
euppoit a promido This ciiso v,as disa})pioved of in Harris v. Venables (1872), 
3j. it. 7 Exch. 2.35, wheie it was held that the withdrawal of a petition 
ja'esonled for winding up a comjiany was a sulficiont consideration to support 
a pioniise to pay the costs incuri<Ml of and in i elation to sinii petition. 

ig) Crears v. Hunter^ supniy i.oid Esuer, M It , at p. 311. 

(r) Crears y. Ilnntcr^ flapra, ])€r Lores, L J., at p. 316; Joneay, AeJihiirnlam 
(1804), 4 East, 455 ; Miles v New Zt aland Alford Estate Co.^ aapm, per ColTON, 
L.J,, at ])p. 283, 285, 2SG, per Fry, L.J., at ]). 300. Where a Huietj", on Ixjing 
informed that proceedings were coni euiiilated against hiinstdi and the principal 
dt'btor for a dobt, stated, by letter, his intention to pay the debt, it was held, 
after the surety’s death, that the letter was a pioinise to pay, and that the 
forhearanco to sue was a eullicieiit considoiation hjr such proinir^o (Jon,es v. Beach 
(1851), 21 L.J. (cn.) 543). In an assumpsit founded on Ihe collateral considora- 
lioii forbearance to bug another, there never was any need to show, in the 
jjleadings, the origin or cause of the debt guaranteed (see Tltei nc v. Fuller (IGIG), 
Ch’o. Jac. 39G). 

(fl) Formerly forbearance per paullulum tempiia, or for some time, was held to 
bo a bad consideration {Tllstonv, Clarke (1636), 1 Koll. Abr. 23, pi. 26 ; Philips v. 
*Sar/r/orry^(1595), Cro. Eliz. 455 ; iSemple v. Pink (1819), 1 Exch. 74; EUnnsy, 
Heart (1731), Fitz-0. 202; Payne v. Wdsony supra), except m those cases whore 
a particular act had to be done, which reijuired some time for the doing of it, and 
in which the law implied a reasonable time {ibid ), while, on the other hand, 
furboaranco per magnum tempus (Mopes v. Sidney (1624), Cro. Jac. 683), or for a 
reasonable time (Johnson y, Whitvhcott (1638), 1 Koll. Abr. 24, pi. 33), though 
equally indetinito in character, was upnold as good. In lioady, Grace (1861), 
7 H. & N. 494, Buamwell, B., states at p. 497 that he is unable to understand 
how forbearance to press for immediate payment was ever held to mean 
forbearance to press f oi a reasonable time. 

(t) Harris w Venables, supra , Wynne y^IIiigheSy supra ; Oldershaw y. King, 
supra; Barbery. Mackrell (1892), 41 W. E. 341, 0. A.; Hoad v. Grace, supra, ut 
P 497 ; Alliance Bank v. Broom (1864), 2 Drew. & Sm. 2H9 , Crears v. Hunter, supra, 

(a] Jozies V. Aehburnham, supra, jier Lord Ellenhorough, at p. 463. 

(b) I hi t. 
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render the guarantee nudum pactum (c). Neither need it be con- Sect. 4 . 
temporaneouB therewith (d), as it may consist of a compliance Valuable 
with some stipulated condition, which the creditor, without being Considera- 
bound to observe, must fulfil before the guarantee will attach (e). tion. 

So the consideration may be entire (that is, given once and for all), 
or fragmentary (that is, supplied from time to time) and therefore 
divisible (/). 

The consideration for a promise of guarantee need not appear in 
writing (g). 

883. Neither an illegal (h), nor a mere moral (i), nor a past or insufficient 
executed consideration (j) will su23port a guarantee. JJiit where the consuieration. 
language of the guarantee is equally exi^ressivo of a i){i.st or 
concurrent or a future considoi-ation (/:) for the surety’s promise, 

(c) Johnston v. NtchoUs (18*15), 1 0. ]>. ii.)!, ‘27 1 ; sec^also PnUm v. (17‘M\ 

2 Jly. m. JOx. ("'ll. Thus, tliG dolivfTV up <*t‘ an imonfmceiiLlo 

may ho a pjood coiiMdoration lor tlin Rinuty’s piomise (Ifaif/h v. /jno/.s (IS.'ilO, 

10 All. & El. dOO; ami hpo Wr^ilulc v. Jdatns (1858), 0 T. Jj (\. s.) 218; 

MtrfditJi V. (linU (1702), 2 Ld Ihivm. 750). 

{ti) S <‘0 (ttijd^hfde V. Piran (lSd7), 1 Excli. 151; Pnt hvr v. Pintmi (ISJIl), 11 

. it AV. 8') i . 

(f) S('0 Kennau'a}f v. Treleavan (1880), o M. A' ‘NV. *108, 501 ; Westhead v 
^prosioi (18()1), G 11. & N. 728; OJ'ord v. J)aru‘.s (18G2), 12 C. 13. (n. s.) 748; 
and ciiPGs ciled at p. 440, (nde, 

(/) Lloyd's V. (1880), IG (’h. P. 200, C- A., ycr LrsTr, L.J., at p. '310 ; 

and b(*o JJaruu/y, rrr/<*?r (1858), G^V. II. 4GG ; Camont v. Lands. (1870), 28 L. T 817. 

[y) See ^lorcaniilo I^aw Amendment Act, 185G (19 & 20 Yict. c. 07), s. 8 , Jiid 
Bce pp. 457, 4G8 et sn] , post 

[h) See Woody. A’a/A.-r (1865), L. E. 1 Eq. 189; Colvsy, .SjJnrA- (1850), 15Q. 13. 2. 

If the pjuaianteo dobt itself illegal, it cannot bo recovooMl from tlio huroty 
under bis gnaraiib'G {Htran v. Jjank of Scotland (ISGG), 10 Eli. (N. s ) G27, U. L ). 

The stilling of a prosecution for a crime is an illegal consnO'i.dion [fJonc^ v. 

Merionethshire Permanent Penefit Buddtng Socitit/y [1891] 2 (Jb 587 ; atlirmcMl 
[1892] 1 Ch. 178, C. A.) However, an agreemont to abstain from inshiuting smli 
a thieateiiod prosecution is not an illegal cbiiBideration. unless theio aro icason- 
able grounds for believing that the illegal offence was actually committed, or 
unless each party entered into the agreement on that assumption {Jiunrlr v. 

Mealy (1878), 4 Jj. lb It. IGG). A guarantee which amounts to a fiaiiduh'iit 
pieferonce cannot ho enforced, and will bo ordoied to ho delivered up to bo can- 
celh*d, even to a particeps (iivunis (see JaeJeman v. Mitchell (1807), *18 Ves. 

581), while a guarantee given to one of several creditors, \vithout thoknowhdgo 
of the rest, to induce him to sign a composition deotl, is a fiaud on the K'sb of 
the cieditors and void {Cohman v. Waller (1829), 3 Y. & J. 212). A promise to 
indemnify against the publieation of a libel is bad and cannot be enforced 
{Shatlcelly. Rosier (J88G), 2 Eing. (n. C.) 684; lloplori v. Licensed Vtcfnallcra 
Gazette (1900), Timis, 2nd November ; Colburn v. Patmore (1881), 1 Or. Af. & Ib 
78 , and see Smith (TE. U.) & Son v. Clinton and Ihn'ris (1908), 99 L. T. 810), 
and it is illegal, and contrary to public poliC 3 % either for a third person to 
indemnify a bail in a ciiminal case {Consolidated Exploration and Finance Go, y, 

MnsaravCy [1900] 1 Ch. 87), or for the prisoner himsolf to do so {ihid .) ; see also 
R. V. Porter f [1910] 1 K. 13. 369, 0. 0, A.; Jones v. Orchard (1855), 16 C. Ji. 

614; Crlpps v. llartnoll (1868), 4 E. & S. 414; Green v. Cresswell (1839), 10 
Ad. & El. 458; Wildes y. Dudlow (1874), 1^. 11. 19 Eq. 198; Danny, Curzon 
(1910), 27 T. L. li. 163 ; and p. 461, post 

(?) Eastwood V. Kenyon (1840), 11 Ad. & El. 438, 

(/) See Wigan v. English and Scottish Law Life Assurance Association^ [1909] 

1 (Jh. 291. 

S See Bdl y, Welch (1850), 9 C. B. 154; Eastwood v. Ktnyon, svp7'a; 
ihedey. Swan (1847), 1 Exch. 154; Mochetty, Ames (1871), 28 L. T, 729; 

Ghalmersy, Victors (1868), 18 Tj. T. 481 ; Wood v. Priestner (1867), L. li. 2 Exch* 

66, 282, Ex. Ch. ; and see Radees v. Todd (1838), 8 Ad. & EJ, 846. 
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the maxim ut res magis valeat quam pereat applies (1), and parol 
evidence will, if necessary, be admitted to clear up the ambiguity (m). 
The mere existence of an antecedent debt is not of itself valuable 
consideration for a security given by the debtor (w), although it 
appears that such a debt is a sufficient consideration for a cheque 
or other negotiable security given on account of such debt. In 
such a case the negotiable security is equivalent to payment 
of the debt(o). In the case of a promissory note given by a 
principal and a surety for a definite sum, and payable on a fixed 
day, it is presumed to be given in consideration of an advance at 
the date of the note, and if the creditor insists, as against the surety, 
that the object of the note was to secure the payment of the balance 
of an account eiirront between the principal and tho creditor, the 
burden of proof lies on the latter (p). 


Part III. — Proof of a Guarantee. 

Sect. 1 . — Staintorij Provisw}i8. 

884. The Statute of Frauds (q) provides that no action shall 
be brought upon any special promise (?*) to answer for the debt, 

(0 Sleeh V. lloe (1840), 14 Q. B. 431 ; Ihoom v. Batchelor (18oG), 1 U. & N. 
255 ; Gohlshede v. Huwi (1847), 1 Excli. 154; Ffhrards v. Jeroua (1849), B 0. B. 
430 ; Collionrn v. Dmvsvn (1851), 10 0. B. 705 ; HaUjh v. Brooks (1839), 10 
Ad & El. 309; Modett v. Arties (1871), 23 L T. 729; Grahame v. Grahame 
(1887), 19 L 1^ Ir. 249; Johnston v. Js^iholls (1845), 1 0. B. 251; Wood v. 
Briestner (1807), Ij. B 2 Exch. 00, 2S2, Ex. C'li. ; Chu'pman v. Fntion (1846), 2 
0. B. 034 ; Kx yarte Littlejohn (1843), 3 Mout. 1). & Do (ir. 182. 

(m) See v. Grace (1801), 7 JL & N. 494; Jfhtod v. Bricstnerf auj^ra; 

Edwards v. Jevons^ supra; Goldshcde v. Swan, sinna ; sco also Brunnunj v. 
Odhams Brothers, Lid. (18901, 7o L. T. 602, II. L. ; Baitihn'dfjeY. Wadr (1850), 16 
Q. B. 89; Shortrede v. (V/etA' (1834), 1 Act. &E1. 57 ; JohnstonY. Nicholls, supra. 

(w) Wupm Y* English and Sadiish Jmw Life Assurance Association, [1909] 1 
Ch. 291, where, how'ever, the seciirily given was not a negotiable seciu'ity ; 
compare CmrieY. M\sa (1875), L. R. 10 Exch. 153, Ex. Ch., cited in note (o), 
infra, 

(o) Currie v. Misa, supra, affirmed on another ground sub nom. MiaaY. Currie 
(1876), 1 App. Cas. 554, where it was laid down that all monoj^s paid into a 
bank are subject to a hen, and that all documents as well as moneys deposited 
with a banker are subject on the banker's part to a lion in respect of any 
balance that maybe due to him from his customer {ibid,, per Lord Hatherley, 
at p. 5691. In this case, which was not cited in Wigan v. English and Scottish 
Law Life Assurance Association, supra, it was not really necessary to decide 
whether an existing debt constitutes a sufficient consideration for the giving of 
the security, as there was ample consideration between the holders of the 
security (a cheque) sued upon and the drawer thereof. Seo also titles Bills of 
Exchatstue, Promissory Notes, and Negotiable Instruments, VoL II., 
p. 497 ; Contract, Vol. VIL, p. 386. 

(p) Be Boys, Eedesv. Boys, Exparje Hop Planters Co. (1870), L. E. 10 Eq. 467. 

(<?) 29^Car. 2, c. 3, s. 4, throughout this title frequently referred to as the 

statute.” The common law of England did not require any written evidence of 
a guarantee, which could, accordingly, originally be proved in the same manner 
as any other contract (Ffeclc v. JlBHinlay (1880), 5 App. Cas. 764, per Lord 
Blackburn, at p. 768). To prevent, however, the danger of a guarantee being 
established by false evidence, or by evidence of loose talk, when it was never 
meant really to make such a contract, the English le^slature intervened (ibid.), 

(r) Ihe term ** special piomise” excludes implied promises arising by 
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default, or miscarriages («) of another person (t), unless the agree- 
ment upon wliich such action shall be brought or some memorandum 
or note thereof shall be in writing and signed by the party to be 
charged therewith (li), or some other person thereunto by him 
lawfully authorised {a). 


operation of law {Gray v. Hill fl826), Ry. & M. 420) ; contracts uiidor seal or of 
record {Holmes y. Mitchell (1859), 7 0. B. (n. a.) 361, per Willes, J., at pp. 3G8, 
369), and also liabilities for deceitful representation, whereby credit has been 
obiainod for a third party (to remedy this the Statute of Frauds Amfmdment 
Act, 1828 (9 Oeo. 4, o. 14), s. 6, was passed (see noto(</), p. 456, post) ; Pasley v. 
Freeman (1789), 3 Term Eep. 51 ; notes to Ghandclor v. Lopua (1603), 2 
Smith, L, C., 11th ed., pp. 57 et scq.). Whether a “special promise” is 
or is not within the enactment does not depend on the consideration for the 
promise, but ou other matters {Fitzgerald v. Dressier (1859), 7 0. B. (n. s.) 374, 
per CoCKBUiiN, C.J., atp. 392; Siithai*& Co. v. GfCi/t [1894] 1 Q,. B. 285, 0. A., 
per Lord Esher, MR., atp 289; Ihirhurg India Eiihher Comb Co. y. Martin, 
[1902] 1 K. B. 778, 788, 0. A. ; notes to Foilh v. Stanton (1668), 1 Wms. 
Sauna., 6th ed., 211 c, note (b) ) ; though a different viow on this subject 
has been expressed {hqo Saunders v. Wakefield (1821), 4 B. & Aid. 595, GOO, 601). 
A special piomise is sometimes paitly witliiu the enactment and partly outside 
it. Whmi this occurs, and the promise is not reduced to writing, if tho parts 
are separable, the part outside the enactment may give rise to an action (see 
Woody. Benson (1831), 2 Cr. & J. 94 ; and seo Bromley v. Smithy [1909] 2 K. B, 
235) ; while if the parts are inseparable no action will lie m rospect of either pait 
(see Ghater y. Beckett (1797), 7 Term Rop 201 ; Lexington {Lord) v. Clarke (1690), 
2 Vent. 223 ; Thomas y. Williams (1834), 10 B. & 0. 664; Falmouth {Earl) y. 
Thomas (1832), 1 Or. & M. 89; Wood y. Benson, supra; Head y. Baldrcy (1837), 
6 Ad. & El. 459; Saiage y. Vanning (1867), 16 W. E. 133). 

(s) The plural of the word “ iniscaniage ” is used in this section (see 
Statutes of the Eealm). Each of tho words “debt, default, or miscarriagos ” 
has a different signitication {Ktrkham y. MaHer (1819), 2 B. & Aid. G13, per 
Abbott, O.J., at p. 616). Thus, the word “debt” (an illegal debt cannot 
be tho subject of a guarantee (seo Swanky. Bank of Scotland (1830), 10 Bli. 
(n. s.) 627, II. Ij ) ) refers to a contractntil liability already incurred {GasUing 
V. Anhert (1802), 2 East, 325, per Lord Ellenborough, C.J., at pp. 330, 331) ; 
the word “default” (which apart from its statutory siguification is a purely 
lelative tenn, just like negligence, meaning nothing more, nothing loss, than 
not doing what is reasonable under the circumstances, not doing something 
’which one ought to do, having regard to tho relations 'which no 'occupies 
towards other persons interested in a particular transaction {Re Young and 
UaratorCb Contract (1885), 31 Ch. 14. 168, C. A., per Bowen, L.J., atp. 174) ) refers 
to such a liability \n futuio {ihid. ; and boo MounUtephen y. Luheman (1871), 
L. E. 7 Q. B. 196, Ex. Oh., per Willes, J., at p. 202); and possibly to any 
future liability, whether founded in contract or not {Ktrkham y. Marter, supra^ 
•per Holroyd, J., at p. 617); while the word “ miscarriages ” oompre- 
nends that species of wrongful act for the consequences of which the law 
would make a person civilly responsible {Ktrkham v. Marter, supra, per 
Abbott, C.J., at p. 616); though, probably, it and the word “ default ” equally 
apply to a promise to answer for another, with respect to the non-performance of 
a duty, even where such duty is not founded upon a contract {Kirkham v, 
Marter, supra, per Holroyh, J., at p, 617), 

{t) The words “ of another person ” mean .that, to make it apply, there must 
always be a principal debtor in existenco, or in contemplation, for whom the 
surety is, or is to become, answerable to the creditor {Lakeman y, Mountstephen 
(1874), L. E. 7 H. L. 17, per Lord Selbornb at pp. 24, 25 ; as to this, see 
pp. 468 et seq., post). 

(fi) See Laythoa^ y. Bryant ^836), 2 Bing. (n. o.) 735. 

(a) Statute of Frauds (29 Oar. 2, c. 3), s. 4. For principles determin- 
ing what is a guarantee within this enactment, see pp. 468 ct seq., post; and 
for what written evidence of guarantee will satisfy the enactment, see pp. 464 
seq.f post. 
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Scot. 1. 
Statatorr 

Provisions. 

The Statute 
of Frauds, s. 4, 
a provihion as 
to evidence. 


Effect of 

verbal 

guarantee. 


The Slalulc 
of Frauds 
Anicndiuont 
Act, ISJS. 


885. The al)ovc enactment is a mere enactment as to eviclonce (h), 
"Whero tlie original written evidence of a guarantee is lost, parol 
evidence of its having existed is admissible (c). Moreover, a pay- 
ment of money into court hy a defendant to an action on a 
guarantee dispenses witli the production of written evidence of the 
contract (d), and admits the existence of an enforcealde contract (c), 
unless the Statute of Frauds be at the same time pleaded (/). So, 
also, a plea of tender disi)Gnsos with written proof of a guarantee^). 
Moreover, a person who, by fraud, prevents the redaction into 
writing of a guaran ice cannot take advaiilago of such fraud (li). 

886. A vorl)al guarantee, though it cannot be enforced by 
action, is not, on that account, void {i ) : thus, money actually paid 
under it cannot, it seems, be recovered (A), and it may be used 
as a defence (/). AYlien given by a solicitor it may be enforced 
against him by the court, hy viviuo of its summary jurisdiction 
over its officers 0n\ On the otlier hand, an executor or 
administrator cannot nd-ain a debt owing in respect of a verbal 
guarantee (/?), and, should ho 2)ay such a diibt, would commit a 
ilcrasfai'it (o). A veibai guarantee made abroad, and binding there, 
cannot be enforced in England by an action, since the mode of 
proof is governed l»y the lex fori (j ) ). 

887. 13y tlio Statute of Frauds Amendment Act, 1828 ((/), no 
representations as to the character, conduct, credit, ability, trade, 

(/j) SiM' AVas^’r V 7\fpr (ly()4), 91 Ji T Sll), A. ; 7i.V Hoyle, Ifoi/h \ Unylc, 
[l<S9.‘i'] 1 (In 8t, C. A., per Lindluy, L J., af p. 97, (hlmot v. Holland (1S6.3), 
L 1 0 . P. 1 ; Ltoaft v Diion (1SS9), 22 (i. !> D. C07, (\ A. ; see p. 46S, j/ost. 

(<) Barrass v. Heed (1898), Times, C8th Mart'll ; Crays Oas (\>. v. Bromley Gas 
Consniners l\). (19()1\ Times, l?3r(l March. 

(d) Middlciou V. Bretrcr (1790), Pcak<^, 20 [1-5] ; Bjatrner v. FiUycrald (1801), 
() Vos. 048. 

(e) IjHcas y. Jhron, supra. 

(/) Ibid. As to tho iiooosMit^" oi pleading tlm St.Uufo of l''iaudH, sec title 
I’lkadtng ; and coin])aio Idle ( Nmtni’V Conns, \'oii \dlJ , p ‘480. 

{if) Seo 1 Wins. Saund 0871 od \ p. 02, Muldlcluu v. Jlntrer, supra. 

(7/) ir/iilef bui'cb v. B< ri> (1789), 2 Uio. (’. (\ .‘/OP, jur liord TnuiiLow, L.C? , nt 
j»]). o0J,/dJ0 ; and s(’o (dmlti>Jc v. ^fuller {IHlS), 8 CJi. J). 177 ; Lincoln v. ITiii/l.t 
C809), 4l>eG. & J’, 1(J, (\ A , Jfarusy. 2) (1880), 30 J^eav. 208; 

Jfatyh V. Kaye (1872), 7 ('h, Ap]). 489 ; JU>oth y. Tinle (1873), L. 11. 18 Eq. 182; 
Bp Lassallc v. (hnldhnd, [1991] 2 1C. I>. 210, U. A. ; c‘oin]>are Bniunnuf v. 
Otlhaws Broihiis, Ltd. (18901, 70 1j. T. 002, JI. 1j. In ])aru'irk y. Kuylish Joint 
Block Bank (1807), J.. U. 2 Exch. 259, Ex. (Jli,, principals wcio held liable for 
the Iraud of their fgent, who, acting in tho com so of his business and for their 
benefit, gave a guarantee wliich ho knew and inteiidod to bo unavailing. Had 
the agent been acting for his own personal hennfit in this case, it BoeiriR, his 
principals -would not have been held liable (seo British Mutual Bankiny Co. v. 
CharnLcw'd Forest Rail. Co. (1887), 18 Q. J>. I9. 714, 0. A.). 

(?) See title Contract, Vol. VII., p. 3(52 . 

(/r) Bhaiu v ^Yoo<Jco<'k (1827), 7 Tl & (b 73 ; and see (''ressivell v. Wood (1839), 
10 Ad. & El. 400 ; Bm<€( v. Ltf', (1812), 3 Man. & G. 402. 

(Z) JSee Lnvery v. TujJey (1880), 0 14. & N. 239. 

(/7i) Re Greiv'cs (1827), i Cr. & J. 374, ii. ; and see Evans v. Diincomhe (1831), 
1 Or. & J. 372; Re a Boltciior (1900), 40 Sol. Jo. 104 ; and sec, generally, title 

bOTJCTTORS. 

(ri) Re Rownson, V\cld y. White (1885), 29 Ch. D. 358, C. A.; and see Midgley 
v. Midqley, [1893j 3 Ch. 282, 0. A. 

o>) 1 bid , ; see title Executors and Administrators, Vol. XIV., pp. 251, 258. 

(p) Leroiixy. Brown (1852), 12 0. B. 801. See titles Conflict of Law^s, 
Vol. VI , p. 307 ; Evidence, Vol. XIIL, p. 420. 

(g) 9 Qeo. 4, c. 14 {commonly knowR as “ J^ord Tenderden’s Act ”) ; ftydt 
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or dealings of any other person (r) in order to obtain him credit can Sect. i. 
be sued on unless in writing (s). The representpiion must, to Statutory 
render the person who makes it liable, be to his knowledge untrue. Provisions, 
and made with intention to induce another to act upon it, who does 
BO and thereby sustains damage (0- 

The representation relied on must be signed by the party to be R^ujsites to 
charged. An agent's signature is not siillicient, even in the case repre- 
of a company in w^hose interest a representation is made (a). Whore wUhmTho 
there are both written and verbal representations an a(‘tion lies, if statute. 
tliG written representations materially induced the [icrson to whom 
they were made to give credit {h). 

888. By the Mercantile Law Amendment Act, 1856 (t*), no The Mercan- 
special promise to answer for the debt, default, or in iscarriago of Amendment 
another person, if in writing and properly signed by the ])arty to aS™8gg, B.a 
be charged therewith, is d(^eined invalid to support an action, by 
reason only that the consideration for such promise does not a])i)ear 
in writing nor by necessary inference from a Avritten document (d), 

V. Jtarmrd 1 M AV. 101, Pakjce, 1^, nt p. 111. It was pasf^'i'd 

owiug to a buccossful ovasioii of tlio 8tttiilo of Prauds ('2i) Oar. ‘2, c. li), h. I, 
w’hicli took tlio form of treating f ho surotj-’B vor])al ]>Toiiiise to ho answoialdo for 
anoth^'r as a false ro])resoiitalioii, for winch ho wnis made liuhlo in toil though 
not in contract (see v. liariiaid, supra ^ pt‘r PAiiiai;, h. ; Taflo/i v. Wade 

(IHoO), 18 0. Jj. 371, lilx Oh , pvr I’OLLOCK, (\lh, at p. 381 ; Paalnf v. Fnrman 
(1781)), 3 IVrm Rep. ,'U ; 2 Smith, 7i. 0., 11th cd , p. 60; Kjcfurte Carr (1814), 

3 Vos & 15, 108, per Loid Eldon, E 0., at p. 110). 

(r) Misrcprosontafioii hy ono }»artncr as to tho credit of his fiim is within 
tho ahovo ennotnicnt [Vviaux v. HieinKdJer (1830), 6 J5iiig. (n c!.)81). See, 
furlher, as to what lopresciitations are within tho enactment, notes to 
( handditr y Lopus (1603), 2 Smith, li 0., lUh od., 51, 57 d scij.; Firann\, 

Philhjis (1838), 8 Ad. & ICl 457 ; Tuirdnj v. Mdajrnfitr (1813), 6 Man. «S: 0. 46 ; 

I hde V. 'Barnard, svpra , Haaft v. Wuderhvfliam (1873), L. R. 8 U. 15.211; 

JUdnqt V. Ikifhiit Voitbol ulatcd Oc. (1800), ;i5 ti 15 J>. 512, t\ A. 

(‘7) All iinsiicccsbful uttoiii]it to <'vudo this enactineiit (9 Geo 4, c. H, b 6) 
w’as made in Jlaslodc v. Fertjvsson (1<S37), 7 Ad. & lil. 8(J. Evasions of s 4 of 
the Statute of Erauds (2!) ('ai. 2, c 3) are discouraged hy tho courts [Midkt v. 

Jkitenutfi (18(55), 1j R. 1 C'. P. 163, h.x. Oh.,^icr Pollock, 0.15., at.pp. 170,171). 

(f) Sco /idni V. Kemble (1859), 7 (\ 15. (ns) 260; J\isleij v. AVemrw?, supra; 
and SCO v. Chadiriac (1884), 9 Api>. Cas. 187, Lord SEinORNE, 

at p. 190. Only statements going to an assuraiico of personal credit are, it 
ecems, within tho Staluto of Erauds Amendment Act, 1828 (9 Geo. 4, c. 14) 

(^00 (Hpdi^dale Bank v. J'aton, [1896] A. U. 381; Pollock on Torts, 4th od., 
p. 279) AVhero a banker is asked for a reference as to tho Ktanding and liiiancial 
position of a customer, he need not make iiKpiines outsule, as to tho Bolioncy 
or othei’wise of tho person asked about, nor do anything more than uiisw'or the 
question put to him honestly from what ho knows fioin tho books and accounts 
before him (l^arsons v. liarday tfc Co. (1910), 103 Ij. T. 196, C. A.). 

(a) Swift V. Jewshury (1874), L. R. 9 Q. J5. 301, Ex. Oh.; Hirst v. Wc'^t 
Hiding Union Banking Co, [1901] 2 IC. B. 560, 0. A.; and see Wtlhams v. 

Mason (1873), 28 L. t. 232; Hydev. Johnson (183(i), 2 Bing, (n. C.) 776. 

Ih) Tattoii V. Wade (1856), 18 C. B. 371, 381, Ex. Oh. 

(c) 19 & 20 Viet c. 97. 

(d) Ibid., s. 3 ; see, further, p. 468, post. This enactment, which does not dispense 
with tho existence of a consideration (see p. 468, post), was rendered necossary by 
reason of its having been decided that, as tho language of s. 4 of tho *Statute of 
Elands (29 (^ar. 2, c. 3) requiied “ the agreement*' to be in writing, this must 
be taken to comprise both the promise and also the consideration for it (iramv. 

Warltei^B (1804), 5 East, 10 ; 1 Smith, L. C., llth ed., p. 323 ; Saunders v. Wakefield 
(1821), 4 B. & Aid. 595), which together constitute an agreement not under seal 
(floe Herman v. Jeuchner (1885), 1 5 Q. B. D. 661, C, A., perBiiEXT, M.B., at p. 563). 
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6BOT.3. Sect. 2 . — Guarantees tvithin the Statutory Provisions. 

^Sin the* 889. To bring a case within s. 4 of the Statute of Frauds (e) 
Statutory the primary liability of another person to the promisee for the debt, 
Pro visio ns, default, or miscarriages to which the promise of guarantee relates 
Bequi^ for 6^^st or be contemplated (/), otherwise the statute does not 
application of apply, and the promise is then valid and can be sued on, though not 
statate of in writing. 

Frauds, b. 4. mere existence of a third iierson’s liability is usually sufficient 

of itself to bring a surety’s promise within the statute (/jf), except 
where such liability is not the immediate object of the contract, but 
is a mere incident thereof (h). 

In order to bring a case wuthin the statute it is not necessary that 
the principal debtor’s liability should precede the surety’s promise 
to be answerable (i) ; where it dues not do so, however, it is generally 
more difficult to decide to whom credit is given, a question which then 

Thifl construction, however, imposed a p^iievance on tho mercantile community 
(1 Wma. Saund. (1871 ed.)}^. 227; 1 Smith, L. C\, lltli ed., p o()‘l), and was 
found, in practice, to lead to many ini]ust and merely techuical defences to 
actions on guarantees (1 Smith, L. 0., lith cd., p. 332). 

fe) 29 Oar. 2, c. 3 

(/) This is the I irim ary and main piincijde for testing whether the statuto 
applies to a pirtlcular case (bco, gonorally, liirLmiir v. iHtrtwll (1704), 2 
Ld. Eaym. dOsri; I Smith, L. 0., 11th od., p‘. 299 ; Ladicood v. Kenyvn (1840), 
11 Ad. is: El 438, per Denman, O.J., at p. 440; IJaryrcares (1844), 

13 M & W. 561, per PAUKE, B., atj). 570 , MimnUtephen v. hakemau (1874), L. E, 
7 Jl. L 17, 24, 25 ; Twnlinatm (1756), Amb 330 ; Kirkham v, iVa^^cr (1819), 
2 E. & Aid. 613, Le.njiyton [Loyd) v. Vlaile (1090), 2 Vent. 223). Por the 
four other principles for testing whether a particular pnmiiae is within s. 4 of 
tho Statute of Frauds (29 Car. 2, c. 3), and not actionable unless in writing, 
see i)p, 401 — 404, post. 

(g) See Matson v. Whar'ani (1787), 2 Tenn Eep. 80, per BuLLEli, J., at p. 81 ; 
Anderson v. ffayman (1789), 1 Ily, 1J.1. 120; Jlarhurg India livhhtr Conih Co. v. 
Martin, [1902] 1 K. 15. 778, C. A., Vaugtian Williams, L.J., at p. 784; 
Co/nian v. IJyles (1817), 2 Stark. 02 ; Tomlinson v. GtU (1837), 6 Ad. & El. 564 ; 
OuU V. Ltyidsay (1849), 4 Ejfch. 45; Chafer v. ISeckctt (1797), 7 Term Eop. 201 ; 
JiarlerY.Fvx (1810), 1 Rkak. 270; Heard v. Hardy 0901), 17 T. L. E. 633, 
C. A. Where, however, a jierson certities that another is able to pay for goods, 
to be supplied to the latter’s order, ho does not incur any liability for the 
latter’s default {Uloclc v. Cox and Dodd (1860), 2 Jj. T. 517) ; nor does a solicitor 
incur liability for his client by writing to the latter’s creditor that ho (tho 
solicitor) is making arrangements for a loan to his client, and that if the 
creditor will hold a bill for a few days, ho (the solicitor) will bo prepared on the 
client’s behalf to tako it up {AUaway v. Daman (J867), 16 L. T. 264 ; and seo 
Jones y. Beach (1832), 2 De G. M. & G. 886; Dixon v. Broomfield (1814), 
2 Chit. 205). However, one who covenants for tho act of another is, it 
seems, personally bound by his covenant, though he describe himself in the 
deed as covouantmg for, and on the part and behalf of, such other person 
^ppUton y, Bmhs (1801), 5 East, 148; Re Bentley, Ex parte Bentley (1833), 2 
Deac. & Oh. 578). .7 v 

(A) See p. 463, post; Earhurg India lluhher Comb Co. v. Martin, supra, per 
Yauohan Williams, L.J., at p. V86; Sutton & Co. v. Grey (1893), 69 L. T. 
354, per Bowen, L. J., at p. 355 ; affirmed, [1894] 1 Q. B. 285,' 0. A. 

(i) 3^tson V. IVharam, supra; and see Jones v. Cooper (1774), 1 Oowp. 

)> 3 Doug. (K. B.) 13; Anderson r. Ilayman 
(1789), 1 Hy. Bl. 120. Formerly it was thought that, to bring a case within 
B. 4 of the Statute of Frauds (29 Car. 2, c. 3), it was essential that the 
principal debtor s liability should precede that of the surety (Mawhr^ y. Cunning^ 
ham (.773), dtod 2 Term Eep. at p. 81; Jontt v. Cooper, eupra, per Lord 

MahsfibU), 0 . j., at p. 228). . r ^ r , jr- 
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becomes one to be determined by evidence (k). Where no third party 
is liable the statute does not apply, as, for instance, where the 
promise extinguishes the third party’s liability (/) ; or where the 
transaction between the parties amounts to a novation of a debt (m), 
the release of the original debt being, as it usually is in such a 
case (n), the consideration for the contract ; or where there is a 
novation of a contract (o) ; or where there is a promise to pay rent 
in arrear, in consideration of the landlord not distraining ( p ), or 
after distress has been levied (q). 

A guarantee for an infant is, it seems, outside the statute, whore 
it is legally impossible for him to incur personal liability (r) 

A guarantee for a married woman is within the statute in all cases 
where she is personally liable (s), and probably also where she is 
not 80 liable ( 0 - 


Sn». 2. 

Guarantees 

irithinthe 

Statntory 

ProvlslonB. 


Ouaranteet 
outside the 
statute. 


(7ir) See V. (1704), 2 Cj( 1. Eaym. 1085; 1 Smith, L.O., llth ed., 

p. 299 ; Mountatephen v. Laleman (1871), L. 11. 7 Q,. B. 196, 202, hjx. Ch. ; alfirmod 
(1874), L. B. 7 IJ. L. 17 , Gordon v. Martin (1731), 302 ; Beard v. llardif 

(1901), 17 T. L. 11. 633 ; Smith v. liudhall {lS6'2)y 3 F. & F, 143; Simps(m v. 
Pe/tto (1834), 2Cr. & AT. 430; Keatey. (1797), 1 Boa. &P. 158; liaiuay, 

Storry (1827), 3 C. & P. 130; Croft v. Smallwood (1793), 1 I^sp. 121 ; Anderson 
V. llayman (1787), 1 Ily. BJ. 120 ; Darnell v. 'fiatt (1825), 2 0. & P. 82 ; Austen 
V. Baker (1698), 12 Mod. Pep. 250. lieference to book-keeping ontrioa will 
sometimes indicate to whom credit was given (see Austen v. Baker ^ supra ; Siocr 
V. Seoit (1833), 6 C. &P. 241). 

(/) See Goodman y, Chase (1818), 1 B. & Aid. 297; Butcher v, SUuart (1813), 
11 M, & W. 857; Be Lendon, Ex parte Lane (1816), De G. 300; Lane v. 
Buryhait (1841), 1 Q. B 933; JLrd v. Gammon (1837), 3 Bing. (N. o) 883; 
Maygs v. Ames (1828), 4 Bing. 470. 

(f») Commercial Bank of 'Tasmania v. Jones, [I893J A. 0. 313, P. 0.; AiiHtnj 
y. Marden (1804), 1 Boe. & P. (n. R.) 124; Hodgson y. Anderson (1825), 5 
Bow. & Ey. (k. B.) 735 ; Be Lendon, Ex parte Lane, supra, and see IPiAso/i 
V. Ooupland (iS2l), 5 B. & Aid. 228; Fairlie v, Denton (1828), 2 Man & Ey. 
(K. B ) 353; Lauj v. M’Neile (1821), 4 Dow. & Ey. (k. b ) 7. 

(7i) Be Emngton, Ex parte Mason, ^1894 J 1 (b 13. 11, per VatKiHAN 
Williams, J., at p. 14. 

(o) Browning v. Stallard (1814), 6 Taunt. 450; and see Scarf v. /ar(^2/te(1882), 
7 App. Gas. 345, per Lord JSelboune, L.O., at p. 351. 

(p) As the goods are, in such case, in the place of the debtor ( Wilhams v. 
Leaper (1766), 2 Wils. 308 ; and see Bampton v. Pauhn (1827), 4 Bing. 264). 

(5) The reason for this is, that so long as the landlord holds the goods under dis- 
tress, his remedy for recovery of the rent is suspended {Edwards v. Kelly (1817), 
6 M. & S. 204, per Bailey and IIolroyd, JJ., at p. 209 ; Lehainy. Philpott 
(1875), L. E. 10 Exoh. 242, 246, 247). The statute does, however, comprise a case 
where the promise is to pay rent in arrear, and also to become due, in consideration 
of the distress being abandoned, and in such circumslauces the entire promise 
is, unless in writing, incapable of being enforced by action {Thomas v. Williams 
(1830), 10 B. & 0. 664; and see Lexington (Lord) y. Clarke (1690), 2 Vent, 223). 

(r) This would apply whenever the guarantee is accessory to a contract void 
and incapable of ms ratification by reason of the Infants Belief Act, 1874 
(37 & 38 Viet. 0. 62). See Hams v. Uunthack (1757), 1 Burr. 373 ; Duncomb v. 
Tickridge (1648), Aleyn, 94. As to indemnities by infants, see Steeden v. 
Walden, [1910J 2 Ch. 393 ; and, generally, ^title Infants and Children. 

(fl) Maggs v. Ame«’(1828), 4 Bing. 470, where a guarantee for a married woman 
was assumed to be within s. 4 of the Statute of Frauds (29 Oar. 2, 0. 3), though 
no actual decision was given on the point ; and see Leaf v. Tuton (1842), 10 
M. d: W. 393. Such a promise should certainly be treated as being within the 
statute, whenever a married woman is personally liable, whether under the 
Married Women’s Property Acts, 1870 — 1908, or otherwise (see Be Allen, [1894] 
2 Q. B. 924 ; Be TurnhnU, Turnbull v. Nicholas, [1900] 1 Ch. 180). 

' (t) Ev^n where a married woman is not herself personally liable, but only her 
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Guarantee. 

890. Original, as distinguished from collateral, conditional, or 
accessory, promises are outside the statute (w), because they bind 
the promisor to do something independently of, and without regard 
to, another’s liability (a). 


separate estate, she is, nevorfcliolcss, a person against whom an action can be 
brought, and judgiuont rocovoied (fnr foim ol judgment seo Scott v. Morleij 
(]8y7), 20 Q. B. I). 120, G. A.). Tlioioloro, a guiinintoe for her, if made to the 
person to whom she is, or is to become, hablo is cortaiiily made to the creditor 
m this sense at h'ast, that it is iiiaJo to a person ca])able of enforcing his claim 
against her by action, wliicb is one necobsary condition to bring any case witbin 
B. 4 of tlie Statute of bh.nids (29 Car. 2, c. 8) (seo jip. 401 et po'^t ; and see 
Jtc Hoyle, Hoifh v. lloijle, [ 189:1] 1 Oh. HI, G. A., L.J , at p. 90). 

On the other Inmd it might bo iir^ed that, where she is not personally liable, the 
statute cannot ajiplv, because in such case the separate estate is the real 
principal debtor, and not the married woman, icasoning by analogy to the 
judgment in TlVihr/ms v. /vctzper (17(j(i), 2 Wils. 808, which decides that where 
goods under distress replace the leal dfjbtor a promise to pay lent in arroar is 
outside the statute ; see p. 459, ayifr^ 

{u) Thus, if two come to a shop, and one buys, and the other to gain him 
credit promises the seller that, if tlie Im^ jr does not jtay him, tlie promisor will 
do so, this IS a collateral undertaking, ami m)t actionable without Vviiting; but 
on the other baud, if the buyer s Jiieiid says to the sfdhT, Lot him lia\o the 
goods, and 1 will see you paid,” this is an anginal undertaking fur the 
]»iomiBor himself and outside the statute [llvkniijr \. IhirmU (1701), 1 
Salk. 27 ; ] tSmith, L.G., 11th cd., p. 299). Other examples of original 
jnomiscs !ire:--A jiroiniso to pav another’s debt out of a fund or pruieeds 
of sale of goods belonging to the latter (i\x?'7»'< /as v. Moravia (1824), 1 G. & B. 
87t'j; Sir pin 718 T. L'dl (1834), 2 Gr. & M. 710; Edwards v. Kelly (1817), 0 
;M S. 201, and boo JUimpinn v. Paidiyi (1827), 4 liing. 2(U; Madera v. 
Mar) lot (169.}), 3 Lev. 363), or out of the debtor’s own money, when it liiis been 
received by tlie promiHoi (^t ////// w’.s’v. Na/i^// (1835), 2(’r. M A 11. 627 ; Dixon v. 
Ilatjield (1825), 2 Bing. 439); a j)iomiso to pay siK'h del>t should the piomisor 
have money in his Linds due to the debtor, ou a ])ro}>oi assignment and a 
proper discliaige fr/un tbo latter (Sircdiny v. Aap/in (1810), 7 M A \V. 16*5, }>cr 
I’MJKE, B , Ilf p. 171) ; a i/romisc that if the promiseo will accept certain bills h^r 
a tiim the juoinisor will take care t\\at they Bhall be met at nuituuty, and will 
]>inMde the ])ioinis»'o with funds for the puipose [Guild A’ Vo. v. Conrad, [1894] 

2 U. J> 8S 1, G. A., where the jU’omisor s son \yus a partner in the firm w^boso bills 
tho ja’oniL’io was a^ked to accept) ; a promise to ])ay, in certain events, a suni of 
money to anollu i if the latter willproeiiiea lean for the pj omi^ei , and giiaiantoo 
tho Icnd.T the rep.'.ymeiit th(*rc()f { He lUdloii (1892), 8 T. L. ii. 668) ; a piomiso 
to a shentrs ofL‘< r, about to take goods in execution on a fi. fa., to pay tho 
amount of tho judgment debt iJ ho wall re^lore the goods fiords Case (1706), 
1 Salk 28; and see Header v. Kiii<iham (1862), 13 C. B. (n. s )311; Bayne v. 
7/a/e (1S59), 1 1j T 40), a ])unnist^ that jinoUiei ])erBon sliall not leave the 
kingdom without ]Kn ing his debt f A7/./?i.s v, lh ait (17:il), Eitz-G. 202); or a 
proimso to procure flic* signatiuo of anothei to a guaiautoo [Busliell v. Jkaiaii 
(1834), I Bing. (n. c.) 103). But a promise to pay another’s debt out of money 
duo to tho pi omisor himself when received by the latter [Morley y. Bootlihy (1825), 

3 Bing, 107), or a piomise to give a guarantee [Malht v. Bateman (I860), 
L. li, 1 G. r. 163, Ex. Oh.), or a promiso to give bills for a debt duo to a 
company [Uarhirg India liuhher Comb (\). v. Martin, [1902] 1 K. B. 778, G, A.), 
is coilaieral and accessory, and witliin tbo statute. 

(u) Gordon v. Mai tin (1731), Pitz-G. 302, per Lek, J., at p. 303; Watkins v. 
Perkins (1697), 1 Ld Baym. 224*; Jarmain v. (1826), 2 C. & P, 249; 

Barrdl v. (1811), 4 Taunt. 117; llewl v. (1751), 1 WiK 305; 

Bird V. Gammon (1837), 3 Bing. (N. 0.) 883 ; Pearce v. Blagrave (1855), 3 C. L. B. 
338. In Tomlinson v. Gill (1756), Amb. 330, Lord IlARnwiCKE, L.O., distinguishes 
between a promise to pay the original debt on the footing of the original contract, 
and where the promise is founded 011 a now consideration. This distinction no 
longer prevails. Moreover, whether the Btatiite applies or not depends not on 
tho coneideratiOR for the promise, bnt on other matters ; see p. 456, 
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Though all guarantoes partake of the nature of indemnities (h) 
an indemnity is really a contract in lUo nature of an original 
obligation (c'), and, tljerefore, outside the statute 

To the class of indemnities outside tlie statute belong promises to 
indemnify a third person against the cost of litigation undertaken 
at the promisor’s request (c). However, a promise by the indorser 
of an unpaid note to indemnify the holder if ho will proceed to 
enforce payment against the other parties to the note is within the 
statute, and must bo in writing (/). 

Promises to be jointly liable with another are outside ilie 
statute (rj). In such cases tliero is really no priiicipiil debtor, hut 
there are only joint debtors, equally liable (//). 

891 . Tlie statute (?) does not ajiply to any promise to ho 
answerable for anotlier, unless sucli pimnise is made to the 
creditor, that is to say, to the person to whom another is already, 


(/j) Ilathvrtj India Rtihher Conih Co, v. Marftnt [1902] 1 Iv. 1> TTS, P. A., prr 
A^ArouAN AVilliams, L.J., at p. 781; and soo ISa7n2)so)i v. IJnrton (1820), 

'I iMooro (C. P ), 017. 

(() I hid ; ami son (hn'/d <£’ Co. v. (\>nrad, [1801] 2 Q. Jl. SS-l, 0. A., prr 
1 lAVEV, Ij J., at p. 800 ; Hr Ccnioids Hdafr, Liansis fitsnrame Corpoiaiiou and, 
(htaraniee Fnndy Lid. v. DtntoUy [1004] 2 Uli. 178, C. A.; Itc Holton (1802), 

8 T. h K. 008. 

{</) J^iXaiLiples of inOiMUiiiticM oiit&ule tlio statuto aio' — An nndortakiiig by an 
uiidei wiitcr at I jIouI’.s loi Iho bolvonf‘y of a suroty for thf^ luakcT of a proniissory 
noto {Heaton v. limnand. Itnrnand v. Hratoiiy [1000] A C. 187) ; a pioiniso lliat if 
aiiotlK'r will, at tlio pioiniKoi s re((no.st, put hiH nanio to a bill of oxohango, the 
promibor will soo liini Jmnrilo>s {BatSiin v. Ktoff (18«i0), 4 11. & N^. 7.>0, per 
I’OLLOCK, C.B., at p. 740) , a promise to mdoinnify anothei from the consoquoiK. os 
of eiitoring into a suioty bond {Thomas v. Cooh (1828), 8 B. & U. 728) ; or to hold 
a co-Rurc'ty indommiiocl from all loss aiisiiig fiom tho Biirot vsbip (/i*<o’ v. Rae, 
(1877), 0 1. Ch Jv. 40(e; or a promise made to n fimeial undei taker that if ho 
>\ill give up ceitnni dooumeuts de])Obited with him hv tho administuitnx of a 
deceased ])oison, the ])romiHor will bo an§\Aoral»le lor tho co^t of IJio docoased’s 
funeral ( Walker v. Taylnr (1881), 0 0 P. 772). Neither did tho statute M])ply 
to a promise, now illegal, whetlur given by tho prisoner or hv a stiangor (? \>n~ 
bohdated KqihtraUon ajtd Finaine Co v. Mue<frai€y [lOOP) 1 Ch.87; Henna tt v. 
dcucliutr (1887), lo Q. B. J). ij<il, A ; dunes v. (Jnhind (1877), 10 B. 01 1 ; 
and PCO R. V. Roriciy [1010] 1 K. B. 800, O. V. A ), to indemnify another 
iigainst all eosts, d imagea, and expenses, in iC'^pect of lii.s entciing into a leoog- 
nisancG of bail in a criminal caso {Crij>ps v. JIartnoll (1SG8), 4 B. &S. 414; 
iontroy ihicn v, Cicsswell (1880), 10 Ad. & El. 478, which apiiarenUy is now ev^w- 
ruled (see Wildes v. Uudlow (1874), L. H. 10 E([. IVlB ; liaison v. Kinijy supra ^ 
Header v. Khnjham (1802), 18 C. B. (n. S.) 844) ) ; and see p. 440, ante. 

(e) Howes v. Martin (1704), 1 Esp. 102, Adamsy. Ai7i5c// (1880), G Biug. 700; 
but Bco WiiiLkwortli v. Mills (170G), 2 Esp. 484. ^eo abo pp. 441 et srq.^ 
ante. 

if) Winckworth v. MillSy supra. 

{g) Scholes v. Ilampson and Merriot (180G), Fell, Law of Mercantile Guaran- 
tees, 2nd ed., pp. 27, 28, where Oiiambre, J , held that an agroement, whereby, 
in consideration of the supply by A. to B. of such cotton as he might want, C. 
consented to credit being given by A. to^B. and C. jointly, the invoices to be 
made out in their joint names, is not within the statute. See also Bain v. 
Cooper (1841), 1 Bowl. (n. s.) 11, per Parke, B., at p. 14. 

(Zi) See Batson v. Kingy supra; Waugh v. Carver (1793), 2 Hy. Bl. 235. A 
person who was originally a surety, may subsequently become jointly liable 
with the principal debtor {Buck v. Hurst and Baiky (1866), L. E. 1 0. P. 297 ; 
and see p. 443, ante). 

(t) Statute of Frauds (20 Car. 2, o. 3), b. 4» 
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or is thereafter to become, liable, and who can enforce such liability 
by action ik). 

The statute does not, therefore, apply to a promise made to the 
I)rincipal debtor himself (f), by one co-debtor to another (m), nor 
to a promise made to a stranger to a contract for its performance 
by a third person (n), nor to a person becoming bail for another’s 
api)earance to a criminal charge (o), nor, it seems, to a promise to a 
lirm, of which the promisor is himself a member, to be answerable 
for another to such firm(^>). 

892 . The statute {q) does not apply to any case, unless there is 
an absence of all liability on the part of the promisor (the surety), 
or of his pro23erty, except such as arises from his own express 
i)romise (r). 

Where, therefore, the person making the promise has personally, 
or through an agont, an interest ip the property liberated by the 
surety’s promiso, the statute does not apply (s). Such interest 
must, however, be a legal interest in the freeing of the property in 
question, and not merely such an interest as a person may have 
as a shareholder, or otherwise, in freeing the goods of his company 
from execution (t). The true test whether the Statute of Frauds 
applies is to see whether the person w’ho makes the promise is, but 
for the liability that attaches to him by reason of the promise, 
totally unconnected with the transaction, or whether he has an 
interest in it, independently of the promise (a). 


(/r) Evor Biuce the case of Eastwood v. Kenyon (1840), 11 Ad. & El. 438, the 
rule of law has been as stated in the text ; and see Horhurg India Rubber Comb 
Vv V. Mar(i7i, [1902] 1 K. B. 778, 0. A.,;/er Vaughan Williams, L.J., atp. 784. 

\l} Eastwood V. Kengon^ supra; and see v. JJudlow (187 1), L. R. 19 E(i. 

198 ; (JaUling v. Auherf (1802), 2 East, 325 ; dregury v. Williams (1817), 3 Mei. 
682. 

[m) Thomas v. Cook (1828), 8 B. (S C. 728; aud see Rae v. Rae (1857), 6 L 
Oh. R. 490. 

{u) llaryicavts v. Parsons (1844), 13 AI. & W. 501, 570. So, a promise to a 
ftuinly court bailiff for ])ayment of a another (the jiidg- 

lueiit creditoi^ is oiitsido tho statute [Reader v. Kingham (1862), 13 0. B. (k. s.) 
344 ; Love 8 Case (1700), 1 Salk. 28), because the baihlf, being a stranger to the 
judgment obtainod, is not “ the creditor.” 

(o) Onpys V. Ilai'tnoll (18G3), 4 B. & S. 414. There is no debt or duty, in 
such a ciibe, duo to the party bailing another from the latter {ihid,^ per 
AVilliams, J , at p. 420). 

(p) Jte Hoyh, noyley, livyle, [1893] 1 Uh. 84, 99, 0. A. ; and Ellis v. Keir. 
[1910] 1 Oh 529. 

(</) Statute of Frauds (29 Car, 2, c. 3), s. 4. 

(0 See tlio statement of the law on this subiect in notes to Forth v. Stanton 
(1009), 1 AVins. Suund., 6th ed., p. 211, which was adopted as oorrect by 
CofJKBUUN, C.J., in Fitzgerald v. Dressier (1859), 7 C. B. (n. s.) 374. 

(s) Waliier v. Taylor (1834), 6 C. & P, 762; Castling v. Auberti Supra', 
Fitzgerald v. D easier j supra. 

(f) Barhurg India Rubber Comb Co. v. Martin^ supra» 

(a) Sutton ds Co. v. Grey, [1894] 1 Q. B. 285, 0. A., per Lopes, L.J., atp. 290 ; 
Orrdl V. Coppoik (1850), 2 Jur. (k. 8.) 1244, KiNDEBSLEY, V.-O., at p. 270, 
The following cases wh]<‘h, for various reasons, were held to be outside the 
statute are also, it is submitted, examples of the principle of law stated in the 
text, though not invnriably so treated, namely Ha /A'cr v. Taylor (1834), 
6 C. & V. 762, where the promise to be answerable for another’s debt was made in 
ponbidei itionof the promisee abandoning hie lien on certain beer licences, in which 
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893. The main or immediate object of the agreement between a, 

the parties must, to bring a case within the statute (6), be to Guar^tees 
secure the payment of a debt, or the fulfilment of a duty by a third within the 
party (c). Statutory 

'Where the payment of a debt or the fulfilment of a duty by 
another is a mere indirect incident (rZ), or ulterior consequence (^), Main object 
of the terms in which the contract is framed, the transaction is ^ 
outside the statute. Hence, the promise of a del credere agent, who, thj^d partyV 
for a higher commission, guarantees the solvency of those to whom debt oV 
he sells his principal’s goods, need not be in writing {^f). Such 
contract is not really one of guarantee, l)ul one settling the terms credere 
on which an agent shall he employed (^/), its main object being, not 
to obtain a guarantee in respect of a third party’s debt or liability, s. 4. 
but to secure the exercise of greater care by the agent in selling 
only to solvent purchasers </0. 


tlie promisor had a direct intorofit; Ifonlditrh v. Mtluc (ISOOj, 1} litip SO, where 
the promisor hiiaj^elf was already liable for ropaiiH to a thud per«on’s cairiage, 
iiidopendently of his express proiuis(3 to bo aiisweiahle foi the same, and in con- 
sideration of which the promisee abandoned liis lion on the caiTiago; 

V. Leaped * (1760), 2 Wils. SOS, whore the i)romisor’R position \\as in the nature of 
that of a bailiff for tho landlord, the promisor holding a hill of sale over the goods 
liable to distress, which were suirondciod to tho promisor on his undoi taking 
to pay the rent inarroar; Jlowts x. Martin (1791), 1 Esp. 102, whoioihe promisoi 
(though not a party thereto) was interest od in tlio action defended at his ri'quest 
on his undertaking to pay the costs incurred by tho defendant ; Masters v. Marriot 
(1093), 3 Lev. 303, where tho promise to ho answerable for payment of money 
by the promisor’s own agent was treated as being meioly expressive of an 
already existing liability on the pait of tho promisor himself; Thomas v, Coo/i' 
(1828), 8 1>. & 0. 728, whore the promise to he answerable was made by ono w’ho 
was already liable as co-suretj^ with tho promisee ; Ardern v. llowncy (1805), 

5 Esp. 254, where the promisor merely agreed to be answerablo for a definite 
sum due from another, to the extent only of the promisor’s actual indebtedness to 
such other person ; Hodgson v. Anderson (1825), 5 Dow. & By. (k. b.) 735, where 
the promisors verbally agreed to apply raoueys, for which they were already 
accountable to their principal, in discharge of tho latter’s liability to his own 
creditor, to whom the promise was made; and t^tephens v. Sgmre (1696), 5 Mod. 
Rep. 205, where the promise was made by one of several defendants to pay a 
certain sum and costs if the action were abandoned against all the defendants. 

(5) Statute of Frauds (29 Car. 2, c. 3), s. 4. 

(c) Macrory v. Scott (1850), 5 Exch. 907, 914. Thus, tne statute docs not 

apply to an agreement whereby property already pledged for one debt is pledged 
for another, and where, though the ultimate object thereof is the payment 
of a third jiaity’s debt, its immediate object is only to appropriate a fund in a 
particular way Nor does it apply to a contract whereby it is agieed 

that if the promisee will surrender his lien on certain policies of insurance in 
respect of acceptances he has given for a third party, the promisor will take 
the policies with incumbrances, and provide for tho acceptances at maturity 
(CasUing v. Aubert {1^02)^ 2 East, 325). 

(d) Harhurg India Rubber Comb Co. v. Martm, [1902] 1 K. B. 778, 0. A., per 
Vatjghah Williams, L.J., at p. 786. 

(e) Sutton & Co. y. Grey (1893), 69 L. T, 354, per BowEN, L. J., at p. 355 ; 
affirmed, [1894] 1 Q. B. 285, 0. A. 

Couturier y, Haatie 6 H. L. Caft. 673; Wickham v. Wickham (1865)^ 

2 E. & J. 478; Woljf v. Koppel (1816), 6 Hill, New York Reports, 458 ; Fleet v. 
Murton (1871), L. R. 7 Q. B. 126, per Blackburn, J., at pp. 132, 133. An agree- 
ment in the nature of a del credere agreement may even bo inferred from evidence 
of the course of conduct between the parties {Shaw y. Trooc7cocZc(1827), 7 B. & 0. 73). 

(o) Sutton Co. y. Orey, supra, per Bowen, L. J., at p. 355 ; alarmed, [18943 
1 a B. 285, 0. A. 

(A) Ihid.; and flee Couturier y. Haetie, aupra ; Wickham y^ Wickham, mpra; 
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Provided that the payment of a debt of a third party be the 
main object of a contract, the statute applies, whatever the motive 
may be for entering into it(f), 

894. Whenever the transaction between the promisor and the 
creditor, to whom the promise is made, amounts to a sale or 
surrender by the latter, to or for the benefit of the former, of a 
security for the debt of another or of the debt itself, the statute (A) 
does not apply. 

Hence, the statute is inapplicable where the subject-matter 
of a contract is the purchase of property, or its relief from 
incumbrances or other liability, even though, as an incident to 
such contract, the debt of another to a third party should be 
paid (/). 

Si:cT. 3 . — Written Eiidcnce required, 

*■ 

895. The wiitten memorandum required (//?) not be con- 
tomporafu'oiis witli llio actual contract entered into, as the contract 
exists indepumlontly of such memorandum (// ), which, indeed, at 
the timo it is mad(‘, must, to bo effectual, he a meinorandiiui 

Wolff V. Koppel (1810), 5 IJill, New York Reports, 4o8 ; Fl>ct v. Miirto7i (1871), 
Ij. 11. 7 Q. B. 12(), per Blackiuikn, J., at pp. 132, 133. Though the dedsions 
as to contracts with del credere agonts have goue to an oxtroino limit in difttin- 
guishiug ])roTmsos which arc, liom those which are not, within the iStatute of 
Frauds [Sutton t£* Co. v. (hep (1893), fil) L T. 3«71, per Bowen, L J. ; afiirrned, 
[1891] 1 Ci. B. 283, C. A.; WirJchnmy, 11 (188,>), 2K. & J. 478), the principle 

thereof was applied to a ('oiitiact providing that th(» defendant should introduce 
clioTits to a firm of sfockhruker.s and shuio witli the latter tho profit and loss on 
a!l^ busiiiGss done in consequence of such introdiudion, and which was held to 
bo outside the statute [Sutton Co. v. t/m/, sftpia^ 

(i) Jlarhiirq India Uuhher (Unnh (Jo. v J/aWm, [1902] 1 K. B. 778, C. A. 

(A) Statute of Fiauds i29 Car 2, c 3), h 4. 

(/) Ikirhurij India Ituhher (\)ml^ (ti>. v. 3fartin, supra, ptr A'’AUauAN 
■Williams, Jj.J , at ]>. 780. Thus, the statute does not u])ply to a promise 
to }»ay to cioditors a Composition on tht‘ir debts, in conaidoration of such debts 
lieing assigned to tlio promisor [Jiibit i/ v. Mai dm (1801), 1 Bos. & P. (n. K.) 
121) ; nor to a ]>romise to a Bherill’s ollicor to pay a judgment debt, due from 
niiotheivin considoiatioii of the goods taken in execution being restored {Love's 
<\ise (1700), 1 Salk. *28) ; nor to a promiM* to the lioldnr of a bill of sale, who has 
become absolute owner, by virtue thereof, of the goods of his debtor, to pay tho 
lattor’ri debt, m considoiatioii of the i>ower of sale not being exercised {Itarnll 
V. Trussell (1811), 4 Taunt. 117); nor to a promise to pay another’s debt, in 
consideration of tlie promisee giving up proiierty lo the promisor [Ilouldttch v. 
Milne (1800), 3 Esp. 8(5; Fitzqnaid v. Ditsder (1859), 7 0. B. (n. s.) 374 ; 
Thomas v. Cooh (1828), 8 B & C. 728: Harbimf India Uuhher Comb Co, v. 
Martin, supra, per CozENS-HAimv, Ij.J., at p. 792), or securities [Castling v. 
Auhert (1802), 2 East, 325, and see Meredith v. Short (1702), 1 Salk. 25) 
Bubjecc to a lieu; nor where a distress is abandoned, in consideration of a 
jiromiso lo pay rent in aric.^r ( Wilhams v. Reaper (17()(>), 2 Wils. 008 ; Fdivards v. 
Ke/lp {1817'i, <} M. it S 201 ; Hampton v. Paulin (1827), 4 Bing. 204), the goods 
being dolivorod to tho promisor [ihid .) ; but, it seems, not otherwise (see Clancy 
V. Pigyott (1835), 4 Nev. & Al. (le. u.) 496); and seo note [q), p. 459, anil 
note (w). p. 460, ante. 

[m) For detailed information as to the kind of memorandum that will satisfy 
Uie Statute of Frauds (29 Car. 2, c. 3), s. 4, see title Contiiact, IX., 
pp. 367 et seep 

[n) See Longfellow v. Williams (1804), Peake, Add. Ofls. 225; Stewart v. 
Kiidtures, Hudson v. Stewart (1874), L. K, 9 0. P. 311; Warner V. WilhngUn 
116:>6), 3 Drew. 523. 
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of A complete contract (o). However, the existence of such a memo- *** 

randum, before action is brought, is essential This is somewhat Written 
anomalous, since the statute affects only the mode of proof {q\ but Evidence 
the rule is founded on the wording of the section (?*). re qnire dt 


896. The statute (s) need only once be satisfied by a memorandum Only one 

in writing (0, and, where the original written evidence of a guarantee memorandum, 
is lost, parol evidence of its having existed is admissible (w). rciiuir 

897. No special form of words is required to be used in framing Form of the 
a guarantee (a), and the word “guarantee ” need not be employed (/>). memoran- 
Any writing embodying the terms of agreement between the parties, 

and signed by the party to be charged, is sufficient, and the idea 
of agreement need not be present to the mind of the person 
signing (c*). 

Wliere tlie lialhlity of a surety arises on a bill or note no other Liahuity 
written evidence is required, if the obligation arising on the face 


(u) Miindan v. J (1(SS0), 1.> Ch. D. 855 ; aod eoo JVarner v. ]VilUnyion 
(ISSG), a Drew. 5l2o ; Van Pntayh v. l^veruhje, [1903] 1 Oh. 431, 0. A. 

{])) Lucas V. Dium (1S.S9), 2‘J (i. D. D. 357, 0. A.; SiPinorujlit v, Archibald 
(ISjI), 17 Q. D. 103, 107, MiiJ(U<‘ton v. Brewer (1790), Peake, 20 [15]; He 
Hoyle, Hoyle v. Hoyle, [1893] 1 Oh. 81, 0. A ,per Lixdley, L.J., at p. 97, 

(»/) Re iloyJe, Hoyle v. Hoyic, supra, lur Lindley, L J., at p. 97. 

(0 Jbifl 

(ij) Statute of Primdd (29 Oar. 2, c. 3), a. 4. As to this euactmont, see 
pp. 454 et 8(‘(j , anfe. 

Pof( ire the Statute of Frauds Amendment Act, 1N2S (9 Goo. 4, c. 14), 
winch requiios acknowledgments to bo m writing, a verbal ])iomibG was sullieioiit 
tn revi\e a liability on a wiitbui guarantee which was haried by tho {Statute of 
Jiimitations [itibhona v. JWCasland (181 -S), 1 H & Aid (>90). 

(ii) Barrasa v. (bS98), Times, 2Stli March; Ciuys Oas Co. v. Broinley 
Gaf ('oHSumers' (hh (1901), Times, 23rd March, 0. A. 

(a) WtIfonI V. Bva-ehi (17l7h 3 Atk, 503. 

[h) Aea'lon v. Heath, Aeaioyi v. Bnrnand, [JSyO] 1 Q. P* 7-S2, (\ A , per PoMER, 
L.J., at p. 792; Re Denhnis Bsiafe, Jjinnses lusnraiuc i'orporaiuoi and Guarantee 
Fund, Idd. V Benton, [1901] 2 Oh. 178, 0. A., ptr Vairiuan Williams, L.J., 
at ]). 188; in Da^ie y. Mortqaqe Insurant e Corporation, [1894] 1 U. P. 54, 0. A., 
however, tho fact that the pailics liad described their contract as a '‘policy of 
insurance ” was treated by tho court as alt’ording some indication of an i*n ten iron 
not to enter into a guarantee. A document, though called a guarantee, may 
leally ho in tho natuio of a p()lic\ of insuranco against the happemng of certain 
events [i^haw v. Boyce, Ltd., [1911] 1 Oh 138, joer AVauuinutoN, J., at p. 147). 
See further, as to ovidonco ot intoutum, pp. 539, bTl, 2 ^ost. 

(r) Re Hoyle, Hoyle y. Hoyle, supra, jier LiXDLEY, L.J., at p. 98; and see 
Ridgway y. Wharton (1857), G 11. L. Cab 238, Oihsou v. IfoUand (1SG5), 

L. B. 1 C. P. 1 ; Welford v. Beazely, supra; Jonta v. Williams (1841), 7 

M. & W. 493. Thus, an affidavit, made with quito a different object, 
is a sufficient note or memorandum to satisfy the statute {IJarJcworth v. 
Young (185G), 4 Drew. 1) ; or letters wiitten to third parties {Moore v. Hart 
(lG83j, 1 Vern. 110, 201 ; Gibson v. Holland (1865), L. R. 1 0. P. 1); or a letter 
repudiating liabiliU' (b’ai^ei/ v. Sweeting (1801), 9 C. B. (n. sJ 843; Willnnaon 
V. Eraua (186G), D. 11. 1 0. P. 407 ; BuHou y. Rmt (1872), L. 11. 7 Fxch. 1 ; 
affirmed (i872), Ij. K. 7 Exch. 279 ; and free Warner v. \YiUington, supra, at 
p 631) ; or the recital by a surety in his will of his indebtedness under a verbal 
guarantee {Re Hogle, Hoyle v. Hoyle, supra ) ; ora rough draft comprising all the 
material terms of the contract entered into, even though a more formul document 
was intended {Grayy. Smith (1889), 43 Ch. D. 208, G. A.). But a memorandum 
written by the creditor’s clerk, in the presence of the intending surety, stating 
that the latter had called to say that he would be responsible for goods delivered to 
tlie principal debtor by the creditor, is not a sufficient memorandum {Dixon ?• 
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m 

«» 0 T. 8. of such bill or note ia the precise obligation the surety has ^reed 
Written to undertake (d), though, where this is not the case, parol evidence 
Bridence will not be admitted to establish the existence of a special contract 
feQulred. of suretyship different from what the law merchant infers from 
the surety’s mere signature of a bill or note(e). However, a joint 
and several promissory note which contains, in addition to the 
common clause as to payment of instalments, a proviso stipulating 
that no time given to, nor security taken from, nor composition 
or arrangement entered into with, either party thereto, shall 
prejudice the rights of the holder to proceed against any other 
party, is a valid promissory note (/). On the other hand, a 
cheque drawn by a firm on a banking company, and indorsed 
to the banking comi^any by a surety with words indicating that 
he knows the linn to bo a genuine one, is not sufficient evidence 
of a promise of guarantee (fj), though a letter returning bills of 
exchange, that were sont to the writer of the letter to indorse, 
wliicli lie refuses to do, at the same time adding that should the 
bills not be honoured wdien duo the writer will see them paid, 
satisfies tlie statute (h). 

How the The memorandum need not be written on one piece of paper, 

nor be a complete document, signed by the party at one and the 
wiitteu. same time, but may consist of several different papers, wliich need 
not all bo written on the same day(0, though they must be so 
connected that they can bo read together, so as to form one 
memorandum of the contract between the parties (A). 

Broomfield (1814), 2 Chit. 205; and see Jones v. Bench (1862), 2 Do Cr. M. & G. 
886 ; Allaway v. Duncan (1867), 16 L. T. 261) 

(d) Holmes (/. W,) d' Co. y. Anuria Jhirhe (1883), Cab. & El. 23, 27; 
^Wlkinaon y. Unwin (1881), 7 Q,. B. D. 636, C. A. The Companies (Consoli- 
dation) Act, 1908 (8 Edw. 7, c. 69), jn’ovidos that a bill of exchange or a 
promissory note bhall be deemed tu have been made, accepted, or indorsed on 
behalf of a company, if made, accejittd, or indorsed m the name of, or by 
or on behalf or on account of, the company by any person acting under its 
authority {ihid., s. 77). 

(e) See Steele v. M'Kinlay (1880), 6 App. Cas. 754, 784, 786 ; Holmes {J. W,) 
dr Co Y:A7naza Diidkee^ supra; Macdonald v. Whitfield (1883), 8 App. Cas. 733, 
P. C. ; Jenkins d: Sons v. CoomUry [1898] 2 Q. B. 168, approved in Qlenie v. 
Smith, [190S] 1 K. B 263, C A. ; New London Credit Syndicate v. Neale, [1898] 
2 Q. B. 487, C. A. A promise, to pay on demand bills, upon their reaching 
maturity, given, not upon the face of the hills thembelves, but by a collateral 
writing, is binding; to all intents and purposes on the giver of it {Overend, 
Gurney & Co. {Lipndaiors) v. Oriental Financial Corporation {Liquidators) (1874), 
D. B. 7 H. L, 318). 

(/) Kirkwood v. Carroll, [1903] 1 K. B. 531, 0. A., approving Tates y. Evans 
(1892), 61 L. J. (a B.) 446, and overruling Kirkwood v. Smith, [1896] 1 Q. B. 
582. In certain circumstances, a surety may be precluded from setting up as 
a defence to the bills of exchange under which his liability arises that they 
were not complete and regular on the face of thorn when he indorsed them 
{Glenie v. Smith, supra). 

(o) Ulster Banking Co. v. Mahaffy (1881), 15 I. L. T. 94; and see Parsons 
▼ Barclay & Co. (1910), 26 T. L. E. 628, 0. A. 

(A> Morris v. Stacey (1816), Holt (n. P.), 163. 

(t) Sheers v. ThimhUhy & Son (1897), 76 L. T. 709, C, A., per LopKS, LJ., 
atp. 711, and per Cuitty, L.J., at p. n2. 

{k) Olii^ Y. Hunting {mo),UCh.I>. 205, 207; Macrory v. Scett (1860), 5 
tixch. 907; Sheers v. Thimbhhy & Son, supra; Coe v. Duffield (1S22)| 7 
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Parol evidence, while not admisflible to connect papers which, on 
the face of them, have no reference to, nor connection with, each 
other (Z), is available to identify any document referred to in 
another (to), and to explain the circumstances in which a document 
was written (n). 

The indorsement by a surety of his undertaking to be answer- 
able made on the agreement between the principal debtor and the 
creditor, and referring thereto, suffices (o). 

898. A guarantee by and on behalf of a limited company (j;) 
can, equally with any other contract required by law to be in 
writing signed by the party to be charged therewith or by some 
other person thereunto lawfully authorised, be made or varied on 
behalf of the comj^any by w’riting, signed by any person acting 
under its authority (q), and will then be effectual in law and bind 
the company and its successors amd all other parties thereto, their 
heirs, executors, or administrators, as the case may be (r), 

899. In order to satisfy the Statute of J^rauds (s) the names of 
all the contracting parties must appear in writing (0 as contracting 
parties, and not merely as descriptive of the subject-matter of the 
contract (a). The memorandum need not, however, be addressed 
to the other contracting party (b), nor apparently to anybody, in 
whicli latter case the guarantee wdll enure for the benefit of those to 
whom or for whose use it was delivered (c). 

Mooro (c. P.)» 2 o2 ; Bnitd v. Widunns (1841)), 4 Exch. 62o ; ami see, geueriilly, 
title CoNTiiACT, Yol. VII , pp. ^67 tt saj. 

(/) Steady. Liddard (1823), 8 Moore (0. P ), 2; Mnaotij v. Sevit (ISoOj, 0 
Exch. y07 ; Coe v. Jhijficki, (1882), 7 Moore ((\ r.), 2o2. 

(m) Macrury y, Scuit^ au/na; Oluir v. Ihnifiny (1890), 41 Cb. 1) 200, j/fr 
Kekjswich, J., at pp. 208, 209. 

(») Oliver y. Uurdinq, mpra , Plant y. z<e, [1897] 2 Ch. 281, C. A.; see 
title Evidence, Vol. Xlll , p. 420, 

(o) Stead v. Liddard, supra ; Bluvh v. Comperiz (1802), 7 Exob. 862. 

(;>) For detailed inlbrinatiou as to contracts by x)ublic cumpamos, see titlo 
Companies, Vol, V., pp. 297 tt seq. As to a ropreseutatiou by a company, see 
p. 457, ante. 

(q) Companies (Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 76 (1) (ii.). Tbo 
guarantee* may be discharged in tbo sumo manner (<?>/J.) In tbe caso of a 
guarantee by deed by a cezmpany it may be made, varied, or discharged under 
its common seal {ihid.). 

(r) Ibid., s. 76 (2). 

(«) 29 Car. 2, c. 3, s. 4. 

m WtUiamay. Lake (1859), 2 E. & E. 349 ; Sheers v. Thimhlchy (t Son (1897), 
76 L. T. 709, 711, C. A. ; where agents aie acting for princip^s, if the names 
of tbe agents appear that suflices, even i£ tbe agency is not disclosed {h^illy v. 
Boumell, [1896] 2 Cb. 737). 

(a) Vandenherqh y, Spooner (1866), L. R. 1 Exeb. 31 C; Newell v. Radford 
(1867), L. R. 3 C. P. 62. 

{h) Qibson v. Holland (1865), L, R. 1 C*. P. 1 ; where a guarantee was 
adaressed by the defendant to the attorney for tbe plaintiff, it was held that the 
plaintiff was entitled to the benefit of it {Bateman v. Phillips (1812), 15 East, 
272 ; and see Longfellow v. (1804), Peake, Add. Oas. 225). 

(c) '^^altony. Dodson (1827), 3 0. & P. 162 ; but see Williams v. Lake, supra; 
Liverpool Borough Bank y. Ecchs (1869), 4 H. & N. 139, with which it is diffioiilt 
to reconcile the first-named case. As to puaiimtees given to a fiim, see title 
PARTNEESHir. 
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8BOT.8. 900 . Provided that the promise of the surety duly appear in 

Written writing (d), as required by statute (e), that suffices, for, by tho 
Eridence Mercantile Law Amendment Act, 1856 (/), no such promise being 
required, in writing and signed by the party to be charged tlierc\yith, or 
Writt^ some other person by him thereunto lawfully authorised, is 

evidence of deemed invalid to support an action merely because the considera- 

considcration tion for the same does not appear in writing or by necessary 
unnw^ary.^ inference from a written document. This statute does not make a 
promise good which was not so before (//), but merely dispenses with 
any written statement of the consideration, though not wnth tlie 
necessity for a consideration {h). If the WTitten memorandum slate 
a bad consideration, it will not be helped by the statute (z), and it 

S Formerly, owing to the Statute of f^hducls (29 Cm. 2, c. 3), s. requiring 
agreemoiit to bo in writing, it was hoM that, to satisfy the enactment, 
there luiist bo wiitten evidence, not only of the proniiflo, hut also of the con- 
Bideration (see IPaia v. Warlirrs (]8(Ki), 6 East, 10; 1 Smith, L. (J., 11th od , 
j>, 323; t^dundera v Wah'field (1821), 4 B & Aid. *'>93; Egerivn v. Maihen’>^ 
(1805), G East, 307), as tho two together constitute tho agroemoiit, in the ca&o of 
every contract not uiidei seal [Herman v. Jcuckner (1885), 15 0,. B. I), ofil, C. A., 
jprr Bj?ETT, at p. 5G3). The cases as to whether the consideration for tho 

promise of guarantee duly appeared iu wiiting, or by necessary lufeionce from 
a written document, so as to satisfy the Statute of Frauds (|29 (’ar 2, c. 3), s. 4, 
are very numerous. Being now obsolete, owing to the provisions of the Mi'rcan- 
tile Law Amendment Act, 185(5 (19 & 20 Vict. c 97), s. 3 (as to winch boo m/ra), 
it is unnocessaiy to refer to them in detail in the piesont title As, however, 
tho principles cstabbshod by these cases are still sometimes invoked when it hns to 
bo doteiininod whether the suioty’s proinlso is Bufiiciontly stated in writing, a 
brief rofoienco thereto may advantageously bo made, hhom the crises in 
question, it appears that it was not necessary that tho consideration should be 
stated in express torina, it being sufficient if the written moniorandum were so 
framed that a person of ordinary caiaicity must infer therefrom what tho con- 
sideration really was (sof^ [{(Uits v. Artnstron(j (1835), 1 Scott, GGl ; Cahallrro v, 
tilafer (1854), 14 (.\B.300, ffarvis v. Wilkuis (1841), 7 M. &W. 410, Uoldshid^ 
V. Sirau (1847), 1 Exch 154), or, if the nature of the consideration could bo 
implied from tlio written incmoiamluni (see Jamvs v. WilUama (183 1), 5 B. Ad. 
1109 ; IiaiJiCS v. Todd (1838), 8 Ad. & El. 81G ; Thuckwell v. (Jaidiun (1851), 5 
LoG. & Sm. 58), with or without Ibo aid of paiol evidence as to oxtiiiiRic 
cjicumatancos, or the meaning of the words used (see Edwards v. Jevons (1819), 
8 C’. B. 43G ; Goldahede v. tSwan, supra ; Bainbridgcy. ITm/e (1850), IG Q. B. 89, 
Jiii88€/l*y. Moseley (1822), 3 Brod Bing. 211). On tho other hand, the writtou 
memorandum was hold to be insufficient to satisfy the statute, if two distiiu',t 
considerations could, with equal probability, be inferred therefrom as the induco- 
iiiGLit for the surety’s promise [Ijarimj v. (irieve (1858), G W. R. 4()G , and see 
Jkniham v. Cooper (1839), 6 M. & W. G21 , Cole v. J)ycr (1831), 1 (Jr. & J, 4GI). 
AVhoii a defendant to an action on a guarantee pleaded that there was no 
memorandum in writing of tho consideration, tho plaintiff was at liberty to 
reply that the consideration was in writing without setting out the actunl 
memorandum in his leplication (see Wakcham v. Sutton (1834), 2 Ad. & El. 78), 
bee also do Colyar, Law of Guarantees, 3rd ed., pp. 166 ci eej. 

(e) Statute of Frauds (29 Car. 2, c. 3), e. 4. 

(/) 19 & 20 Vict. c. 97, 8. 3; and see p. 467, ante. This enactment, which is 
not retrospective in its operation, applies to England and Ireland only, and not 
to Scotland Ubid., s. 17), in which country a consideration is not, and never has 
been, neoessaiy to the validity o*f a contract of guarantee, or of any other 
contract (see Lord Mackenzie’s Roman Law, Gth ed., p. 231 ; Stair’s Institutions 
of the Laws of Scotland, More’s ed., i., 10, 7). 

[a) Eolmes v. M^ichell (1859), 7 0, B. (n. 8.) ^>61 , per Byles. J., at p. 367. 

[h) Glover v. Halkcit (1867), 2 H. & N. 487, 489; and see Baring v. Grieve, 
9upra, 

(t) Wood V. Priestner (1866), L. R. 2 Exeb. 66, per Bbamwell, B., at p, 70, 
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soems the parties are bound by any written statement of the con- 
sideration which they choose to make (Jc), though, in cases of 
ambiguity, parol evidence is admissible to show that the considera- 
tion alleged is sufficient in law (1). Where the whole promise 
cannot be collected from the written memorandum of the contract, 
the statute is not saiisflod, and parol evidence of the consideration 
cannot bo given in order to explain the promiso {m). It is not, 
however, necessary for a written memorandum of guarantee, though 
it unnecessarily embody the consideration, to state ])y whom tlie latter 
is payable, if this can be inferred, and the intendment then is that it 
was paid by the party to whom the memorandum was given (?/). 
A memorandum which Avould formerly have satislied s. 17 of tho 
Htatiito of Frauds (o) will, it seems, also satisfy s. 4 thereof now 
that written proof of the consideration is no longer necessary in 
cases under either section (p). 

901. The memorandum need only be signed by the party to bo 
charged (7), It does not matter with what inhuition such signature 
is affixed (r), and the signature of a contracting party, as a witness, 
is sufficient (s). A guarantee drawn up in the plural number, and 
concluding “as witness our hands,'" but signed by one surety onl}", 
is binding on the surety who signed it (i), and a guarantee beginning 
“ wo hereby guarantee,'’ signed with ilio name of a firm, and also by 
each of tlie partners of such firm, operates as a separate giiarantoa 
by each partner, as well as a joint guarantee by the tirm (a). 


(Jf) Oldershatv v. /w//y (IS.)?), 2 If. & N. 399, 517, Ex. Oh. 

(Z) Hoad V. Grace (USCl), 7 II. & N. 491. 

^m) llohnes v. MittheU (1859), 7 0. B. (n. S.) 361 ; iiheers y. Thinddchy 
(1897), 76 li. T. 709, 711, 0. A.; and see Peek v. North Siajordshn'c Pnd, 
Co, (1863), 10 n. li. 473. 

(n) Duivhvmn y. Tooth (1839), 5 Bing, (n.^c.) 577. 

(o) 29 Car. 2, c. 3, S. i? (but not s. 4 (see Pn sf cd Miners Go., Ltd. y, Qaunr, 
lAd., [1910] 2 Iv. B. 776, 'per Walton, J., at p. 780) ) has beoii repealed by tho 
iSalo of Goods Act, 1893 (56 & 57 Vict. c. 71), though re-enaefed in slightly 
varied terms Ijy s. 4 of the latter statute. Tho reason why a memorandum, which 
formerly satisiied s. 17 of the statute of Frauds, will now satisfy s. 4 thereof, is 
because after the passing of the Mercantile Law Amendment Act, 18.^6 (19 & 2(» 
Yict. c. 97 ), 8. 3, the requirements of both sections in regard to the contents of 
the memorandum wore lendered identical, that is to say, in both cases the 
written memorandum was rendered sufficient if it stated all that had to be done 
by the party to be charged, where.as formerly such a memorandum would only 
have satisfied s. 17 [Sail v. Pourdillon (1856j, 1 0. B. (n. s ) 188 ; Kmworthy y. 
Miqfield (1824), 2 B. & C. 945, 947 ; Eqerton v. Mathews (1805), 6 East, 307). 

(p) Holmes V. Mitchdl, supra, ptr WiLLES, J., at p. 367. 

1 ^ 7 ) Statute of Frauds (29 Car. 2, c. 3), s. 4 ; see pp. 464 ct seq , ante ; and 
Layihvarp v. Bryant (1836), 2 Bing. (n. c ) 735, 743 ; Smith y, Neale (1857), 
2 0 . B. (n. s.) 67 ; Reues v. Pichsley (1866), L. R 1 Exch. 342, T^x. Ch. 

(r) Re Hoyle, Hoyle y, Hoyle, [1893] 1 Ch. 84, C. A., BowEN, L.J., at 
p. 99. • 

(a) Wallace y. Roe, [1903] 1 1. E. 32; and see Wel/ord v. Beezely (1747), 
1 Ves. Sen. 6 ; confra, Ooshell v. Archer (1835), 2 Ad. & El. 500. 

(t) Norton v. Powell (1842), 4 Man. & G. 42. Where, however, one surety 
expressly or impliedly stipulate© that the other surety shall also sign, this 
amounts to a condition precedent which must be fulfilled ; see p. 489, post. 

(u) Re Smith, Fleming Co , Ex parte Harding (1879), 12 Ch. 1). 557, 0. A »5 
l^Uu BOO ArTnstrong v. Cahill (1880\ 6 L. E. Ir. 440. 
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902 . An agent, authorised verbally or in writing, may sign the 
memorandum (a). He need not even be sui juris (b), nor need ho 
sign as agent (c), parol evidence being admissible to sbow^ in what 
capacity he did sign (d), so as to render the principal liable but 
not to discharge him (e). Where reliance is placed on the signature 
of an agent as satisfying the statute (/), it must, whether the 
document signed be a record of the terms or a document referring 
to and recognising the document actually containing the record of 
the terms, be shown that the agent signing was an agent there- 
unto lawfully authorised (g). A verbal ratification of the agent*s 
signature is sufiScient (h) where ho was not previously “ lawfully 
authorised.*’ 

Certain agents possess implied authority to sign a guarantee (i). 
Thus, a broker employed to buy or sell goods, it seems, possesses 
it (fc), but not a solicitor (/), nor a party to be charged (in), 
nor his clerk neither of wlfom can be agent to sign for the 
other contracting party (o). 

903 . In the case of a public company the directors cannot bind 
the company by a guarantee given by them in the absence of proof 
of authority to do so (p). For this purpose, however, a general 

(a) Emmerson v. Ihdis (IHOU), 2 Taunt. 3S; Coles v. TrerothiLk (180^), 9 Yes. 
231. 


{b) Waihins v. Vince (1818), 2 St^irk. 8G8. 

(c) Young v. Sdiulcr (1883), 11 Q. B. D. G51, 0. A. 

(d) Ibid. 

(e) nigifina v. Senior (1811), 8 M. & W. 831. 

(/) 29 Car. 2. o. 3, e. 1. 

{if) John (h'ijjifhs Cycle Coryorafionf Ltd. v. Hu/tihcr Co, Ltd., [1899] 
2 U. B. 114, A. ; reversed ou another point (1901), 85 L. T, HI, Jl. L. ; and see 
Llambro v. Burmind, HOOl] 2 K. B. 10, C. A.; Watkins v. Vince, suina ; Yonge 
V Tuynhec, [1910] 1 K. B. 215, C A. 

(//) Mndtan v. Dunn (1828), 1 Bing, 722 , Coles v, Trecothiolc, supra. As 
to what constitutes a binding lupfciiicatiou of an agent’s acts, see Marsh v. 
dusepli, [1897] 1 Ch. 213, H. A.; liartram & Sons v. Lloyd (1904), Times, 2(ith 
h'ebruary. A contract oiiteied into by an agent on behalf of an unincor- 
])oratecl company cannot bo ratified by the latter alter its incorporation; see 
JYatal Land iU\ Co. v. Pauline Colliery Syndicate, [1904] A. C. 120, P. 0. 

(/) Sfee Pell, Law of Mercantile (Guarantees, 2nd ed., pp. 89, 94 ; de Colyar, 
Ijaw of Guarantees, 3rd ed,, pp. 178 et scq. No agent, whether authoriaed to 
do BO 01 not, ciiu lawfully sign a representation within the Statute of Frauds 
Aineiidineiit Act, 1828 (9 Geo. 4, e 14), oo us to chiugo the party making it 
(hee p. 457, ante, and cubes thoio cited). As to a paitiier'bi power to bind his 
hi m, see title Pak'J'NERsiiip. 


{k) Pell, Law of Mercantile (luarantees, 2nd ed., pp. 89, 91. For the 
detiuition of ‘‘ broker,” soe title Agency, Vol. L, p. 153. 

(/) See (LlengaL {Earl) v, Barnard (183(1), 1 Keen, 769, 787; Ilasleham v. 
Young (1844), 5 Q. B. 833, 836; and see Evister v. Howland (1861), 7 H. & N. 
103 ; Smith v. Webster (1876), 3 Oh, D. 49, C. A.; Ridgway v. Wharton (1857), 
6 H. L. Oas. 238 ; Bowen v. Orleans {Due) (1900), 16 T. L. B. 226, 0. A, 
See title Contract, Vol. YIL, p. 379. 

(m) Farchroiher v. Simmons (182J), 5 B. & Aid. 333; Sharman v. Brandt (1871), 
1j. R. 6 Q. B. 720, Ex. Ch. ; see title Agency, Yol. I., p. 152. 

(n) See Dixoji v. Brwmijleld (1814), 2 Chit. 205 ; see title Aoenoy. Yol. T., 
p. 170. 

(o) ibid.; and see Wright v. Dannah (1809), 2 Camp. 203. 

(?7) Re Era Life Assurance Society, [1866] W, N. 309; and see Colman v. 
Eastern CousUies Mil (1846), 10 Beav. 1 ; Ridley v. Plymouth Grinding and 
Balmiq Co., lungshrnhjp Mour Mill (Jo. v. Same (1848), 2 ExcK 711; Re 
Cunmvgham Co., Lid., Sunpeon^s Claim (1887), 36 Qb. P, 632. 
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power of management seems to be a sufficient authority if the 
giving of the guarantee be fairly within the scope of the company’s 
business {q)^ but not otherwise (r). 

904. When some only of a body of directors have given a 
guarantee they are primarily liable, unless the other directors I 
adopt it (s). A company is certainly not bound by a guarantee 
given for a fraudulent purpose known to the person to whom the 
guarantee was given (i), while any contract which is 'idtra vires, 
entered into by directors on behalf of the company, cannot be 
ratified even by the assent of the whole body of shareholders (^0- 
When directors do not intend to bind themselves personally, but 
are acting solely on behalf of the company, they should bo careful 
to word the contract accordingly (b). 

906. There must be an actual signature, affixed to the memo- \ 
randum, of the name of the pai^y to be charged, or something a 
intended by him to be an equivalent (c), and, though it is per- ® 
missible for the hand of the person signing to he guided by 
another (d), the mere tracing over a signature with a dry pen 
is not sufficient (c). The mark of a marksman is a good signa- 
ture (/), and no inquiry is allowed in such case as to whether the 
party making a mark could write (//). The signature may be 
written in pencil (li) or printed (i), where, at least in the latter case, 
there is subsequent recognition, or a portion of the instrument is 
in the handwriting of the party signing (/.), or indicated by initials, 
if this is intended to be a signature by the party waiting them (/). 

7?^ JFeat of England UanJe, Ex pai'te BnoJeer (1880), 14 Ch. IX 817. 

[r) Small v. Smith (1884), 10 ApiJ. Oiis. 119 ; and see title Companies, 
Vol. V., pp. 233, 28o, 286. As to the furin of guaiantco by a company, bee 
p, 467, ante. 

(s) See lie Dover, Dml and Cinque Pto'is Rail. Co., Ex parte Londeshoruugh 
(Lord) (1853), 1 Eq. Rep. 271 ; Chapleo Xrunswuk Building Societg (ISSi), 

6 Q. 13. D. 696, 0. A. ; Yorksldre Raihvay Wagon Co. v. filadare (1882), 21 
Ch. D. 309, 0. A. 

(/) British and American Telcgrojdi Co. v, Alhwn Bank (1872), L. R. 7 Exch. 
119 ; Grey v Lewis (1869), L. R. 8 Eq. 526. 

(a) Ashhury Railway Carnage and Iron Co. v. i2/cAf (1875), Jj. R. 7 II. L. 6)3 ; 

Re Coltman, Coltnian v. Goltman (1881), 19 Ch. D. 64, 0. A., per L.J., 

at p. 71; hut see Phosphate of Lime Co. v. Qreen (1871), Ij. R. 7 0. 43; 

London Finamial Association v. Kdk (1884), 26 Ch. 1). 107. 

(b) See Chapman v. Smethurst, [1909] 1 K. E. 927, C. A., distmgtijshing 
Dutton V. Marsh (1871), L. R. 6 U. 13. 361. 

(c) Baker v. Dening (1838), 8 Ad. El. 94. Identification of the party 
required to sign, without his signatuie, is not sufficient (i^)/f/.). A moinoiandum 
written by the plaintiff’s clerk in the presence of the defendant and assented 
to by the latter, but not signed by him, is insufficient {Dixon v. Broomfield 
(1814) 2 Chit. 205). 

(d) Uehhaw v. Langley (1841), 11 L. J. (onj 17. 

(c) See In the Goods of Maddock (1874), L. R. 3 P. & D, 169 ; In the Goods of 
Cunningham (1860), 29 L. J. (p. M. & A.) 71.^ 

(/) Selhy V. Selby (1817), 3 Mor. 2 ; Baler v. Dening, supra ; and see Dyaa v. 
Stafford (1881), 7 L. R. Ir. 690. 

(flf) RaW V. Dening, supra. 

(/i) See Geary v. Physic (1826), 5 13. & 0. 234. 

(») Schneider v. Norris (1814), 2 M. & S. 286; Saunderson ▼. Jackson (1800)| 

2 Bos. & P. 238. 

ih) Ibid, 

y) Caion Y. Caton (1865), L. R. 2 H. L. 127, per Lord Westbury, at p. 143 ; 
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The Signature must be so placed as to authenticate every material 
and operative part of the instrument {m). An indorsement made 
on a signed guarantee by the surety in his own handwriting, and 
with the creditor’s consent, for the purpose of correcting a mistake 
in the guarantee, is sufficiently authenticated by the surety's 
signature to the guarantee (n). 

Sect. 4. — Stamp Duties. 

906 . A guarantee not under seal, the matter whereof is of the 
value of £5 and upwards (o), must generally be stami^ed with a 
stamp value Gd., imposed on agreements not otherwise specifically 
charged with duty (p). A guarantee for the due pcrfoimance of a 
chariorparty requires a stamp value (k/. only (q). 

When the giiaraiiLee is under seal a stamp duty of 10.9. is 
imposed (r), and in certain special casc.s an cid valorem duty is 
payable (s), wluch apparently never exceeds l‘)s. (t). 

if more than one instrument bo written on the same jiiece of 
material, every one of the instruments must be separately and dis- 
tinctly stamiied with the dut}" with wliicli it is legally chargeable (a). 


In the Goods of lilcivdt (1880), 5 P. D. 118. Tlio Christian iianifMiiav idway*? 
be denoted by initials, or left out altogether {Lobb v. >S7a;^/t’y (ISli), b U Ji. 07 1, 
081, 082). 

(m) Durrdl v. F.vans (1862), 1 IT. & 0. 174; lllach v. Oomperlz (1802), 
7 Exch. 862 ; Caton v. ('atni (1800), L. E. 2 11 L 127. 

(w) lilfich y. (lornj^eiiz, sujira, 

(o) If the matter of tlu' agieomont be of less value than £0, it is exempt from 
stuDJi^ duty (ytainp Act.bsoi (04 & 60 A^iot. c. 80), Sched. I., “ Agioeinont ”). 

(/)) Ihnl. A form providing that, in consideration of an advance to persons 
named, on their joint and several promissory notes, the piomisor undertakes to 
pay a ceiiaui sum on dtunaiid should the said notes not be met at luatuiity, is 
not a promissory note within tho meaning of tho Stamp Act, 1801 (01 & 00 Vict. 
0. oO), s. 80 ; and see lUdcnison v. ^kurcr (1808), 14 T. L. U. 146. As to stain]) 
duty generall}", see title Pevenue. 

(7) Under tho Pailway Passenger Duty Act, 1842 (0 & G Viet. c. 79), s. 2, 
now repealiMl so far as it uil’ects <4iarteiparties, such a guarantee ivas held not to 
be subject to a 5.s stump duty imposed on an ‘‘ agreement, letter or other 
wTiting for or rela/:ing to the height or conveyance of goods ” (see Jhin v. Lane 
(1867), L. K. 2 Cl. 1). 144), and it is certainly not liable to such a duty under 
tho Stamp Act, 1801 (51 & 65 Yict. c. 30), s. 40 (1). 

(r) Ihid , Sebed. 1., “Deed’* 

(a) Ibid.j Sched. I., “ Pond ” ; and see Xatiotial Telephone Co v. Inland Pevcniit 
[lOOOj A. 0. 1 ; County vf Durham tdctiioil Dower Disfrtbutiv/i 
Co. V. Inland kevtnue Commissioners, [1900] 2 X. B 601, 0. A. Tho Solicitor- 
General stated tliat it is not the practice of tho Inland Pevenuo Commissioners 
to insist upon ad valorem duty in the case of ordinary commeicial documents, 
and that a circular had been sent out to officors of Inland Pe\onue stating the 
piactice of the Commissioners (see Times, 28rd Eehruiiry, 1000). 

(0 Peveniio Act, 1903 (3 Edw. 7, c. 46), s. 7, which provides that the whole 
amount of duty payable under or b}' reference to paragi'aph (2) of the heading 
“ Mortgage, Bond, Debenture, Covenant, or Warrant of Attorney” in the Pirst 
Schedule to the Stamp Act, 1891 (54 & 55 Yict. c. 39), on any instrument being 
a collateral, or auxilniry, or additional, or substituted security, or by way of 
further assuranco, shall not exceed 1()3. 

(tt) Stamp Act, 1891 (64 & 65 Vict. c. 39), b. 3 (2 ). In a case prior to this 
enactment it was held that where an unstamped guarantee was indorsed on a 
paper containing, on the other side thereof, the agreement the performance of 
which was to bo guaranteed, duly stamped, no further stamp was necessary 
{iSUad V. Liddai'd (1823), i Bing. 196). This decision it is submitted, can no 
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Moreover, an agreement indorsed on a promissory note given by Sbot. 4. 
a surety affecting the use to be made of such note (a), or making Stamp 
such note conditional (/;), must be stamped. Dj^s. 


A guarantee for the payment of goods to l)o sui>plietl to another Exemptions, 
is exempt from stamp duty (c). 

Every writing given in evidence in support of an agreement 
need not be stamped, but only agreements or memoranda thereof (<^/). 

Whore the consi(iera.tion for the surety’s promise is the giving up 
of a guarantee, such guarantee, though nnstam])(3d, may bo pro- 
duced in evidence (e). A consent or liconco that timo may be given 
to the principal debtor, expressed upon a promissory note given by 
a surety, need not l)e stami)od(/). 

Eepresontations as to character etc. {g) within the Statute of 
Frauds Amendment Act, 1828 (h), are expressly exempted from 
stamp duty (i). 

A guarantee should bo stamped before execution, but can bo Tm^efor 
stamped at any time afterwards on certain terms (/i). stamping. 

An instrument of guarantee is not, save in criminal proceedings, 
available for any purpose whatever, and cannot ho given in 
evidence, unless it bo jnoporly stamped according to the law in force 
when it was executed (/). 

longer bo supported. A proniissoiy note beginning promiso to ])ay ** and 
pignod by the principal debtor, it it be subsequenll}’’ signed by tho surety, 
needs no fuithor stuni]i, where it was oiiginally slit]>ulaod beiw'eon the payee 
ainl tho ])nrKipal debtor that tho surety should also sign it {(Jlcrk v. i^fackstoch 
(1816), Holt (n, r.), -174). 

(a) Ckolmdey v. Darley (1845), 14 M. &W, ai4. A document containing 
(1) a promise to pay money lent, with interest, bofoio a ceitain day, signed hy 
the boiTow^or, (2) a conditional clause signed by tw'o ])ors()ns guiiianteoing 
})aynicnt by the borrower, and (6) an assignment to the lendtT by one of tlm 
siirotiep of a policy on the life of tlie boriowcM*, w^as hedd to l)(' i ightly stamped 
with a Cni. stamp on the guarantee and a In, stamp on tho etpnt.ibh* assignment 
of the policy, and not to require, in addition, u piomKsory iiuto sIlUiip (.>00 
Jhlck V. Pilcher (1909) 25 T. L. R *197). 

(5) ]j€((Is V. Laucd'shire (1S09), 2 (Jainp. 205, 

((*) Stamp Act, 1N91 (51 & 55 Abet, c. 59), Sehed T., “ Agiet'inent,” \vlii( h 
exempts from stamp duty “ any agioeinent, It tter or nii*morjjudum made foi or 
relating to tho sale of goods”; and see Vhaijhidy. (hn (1S52), 18 Q. 13. 321 ; 

Wanviijfon v. Fiirbor (1807), 8 East, 242; Curry v. Kdeiisor (1790), 3 Term Rep. 

521; WafJciNs v. Vincc (1818), 2 Stark. 368; f^adU^r v. Jolinsoa (1847), 16 
M. & W. 775; Martin v. Wrnjlit (1815), 6 Q. 13. 917; and title Sale oj? 

Goods. 

[d) Since the passing of the Mt^rcantilc T^aw Araomlmont Act, 1856 (19 & 20 
Viet. c. 97), w’hich by s. 3 disi)CUHes with written evidence of the conshloration 
(see pp. 457, 468, ante), a memorandum in writing of tho surety’s “ promise” 
must DO stamped as an agieement of guarantee {Whitfield v. Moojeti (1858), 

1 F. & F. 290; Qlover v. JJalkett (1857), 2 II. & W. 487). 

(e) Baigh v. Brooks (1839), 10 Ad. & El. 309, 323, 

(^) Yates V. Kuans (1892), 61 L. J. (q. b ) 446. 

{g) See p. 457, ante. 

(h) 9 Geo. 4, c. 14. 

ft) Hid,, B. 8. _ 

(A;) These terms are mentioned in the Stamp Act, 1891 (54 & 55 Viet. c. 30), 

B. 15. So much of this enactment as limits the time within which the (’om- 
missioners of Inland Revenue may mitigate or remit any penalty payable on 
stamping documents after execution has been repealed by the Finance Act| 

1895 (58 & 59 Viet. 0. 16), s. 16. See, generally, title Eeybkuj;. 
i (0 Stamp Act, 1891 (64 & 55 Viet, 9, 39), a. 14 (4), 
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Part IV. — Interpretation. 

907 . The rules of construction governing contracts in general (?7i) 
apply to the contract of guarantee (71) : thus the whole of the 
contract must be considered in order to ascertain its effect and 
scope (0), and the language thereof must be interpreted according 
to its primary, grammatical, and natural sense (p), whore such a 
construction does not lead to absurdity (q). Moreover, where a 
contract has been construed by courts of law in a particular 
way, and that interju'etation comes to be accepted in trade or 
business, and poojjle afterwards make contracts on that 
understanding, a court will not depart from that recognised 
interpretation, for, wore it to do so, it would be construing contracts 
contrary to the meaning of tho^e who made them(r). Dealing 
with a guarantee as a mercantile contract, the court does not apply 
to it merely technical rules, but construes it so as to give effect to 
what may fairly be inferred to have been the real intention and 
understanding of the parties as expressed by them in writing (s), 
and 2 it rrs magis valcat quam parat (0* 


(7/i) Seo generally, on this subject, titles Contract, Vol. VII., pp. 509 et seq. ; 
Peeds and Otheu Insthitments, Vol. X., pp. 433 ci seq. In other parts of 
this title, and notably wheio the liability of the surely is dealt with at pp. 478 
€t seq., *431 d seq., post, the construction of guarantees is iuciilontally involved 
and dealt with. 

(?/) Faber Laihom {Karl) (1807), 77 L. T. 1(J8, p6'r IIawkins, J., at p. 169, fol- 
iiig Urey y. Pearson (1857), 6 11. L. Cas. 61 , per liord 'Wensleydale, at p. 106 : 
“ The rule universally adopted in the courts of law is that, in (lonstruing wills, 
and indeed fetatutes and all written instiumeiits, the grammatical and ordinary 
eenso of the words is to be adhered to, unless it would load to soino absurdity, 
or some repugnaiico or iiKumsistency with the re^t of the in&truuK'iit, in which 
case the grammaticjil and ordinary T>onso of the words may be modiiicd so as to 
avoid lhat absuidity and inctmaistcTiey, but no fuitlier . . and Ihat,^ the 
intention of tho paitic“^ is to bo dei’ived tiom tlio words used ; and seo Cosford 
Unwfi V. Poor Law and Local Oovcrnmtnt Ojfkaa* Mutual Uuaranlee Association, 
Ltd. (1910), 103 L. T 403. 

(0) Arluujton {L(frd) \. jl/icrr/c/ce (107*2), 2 Wins. Siiuiid. (1871 od.) 813; and 
SCO Cosford Union v. Poor Law and Local Uovt rumait Ojjicers' MiUikiL (Jiiaranicc 
Ai^'^odation, lid., svpia. 

[ p) V. As/iftidtn (1843), 5 Man. & G. 392; I/aiyli v. 7?/ oo/cs (1839), 

10 Ad, & El. 309. ’Where tho context atl'ords an interpretation different from 
tho ordinary meaning of the words, or their conventional meaning is not tho 
same as their legal sense, tho meaning to bo attributed to tho words of a 
contract must depend upon the consideration whether, in making it, the parties 
had or had not the law in their contemplation {McGowan v. Paine, The “ Niohe,’' 
[1891] A. C. 401, per Lord Watson, at p. 408). 

{q} Chalmers v. Vidors (1868), 16 W. B. 1046; Eastern Uni<m Rail. Co* v. 
Cochrane (1853), 9 Exch. 197, Aldeuson, B., at p, 206. 

(r) Rt National Cojfee Palate Co., Ex parte Panmure {1SS3), 24 Oh. D. 367, 
C. A., per Lkett, M.B., at p. 370. As to effect of usage upon contracts 
generally, see title Custom and Usages, Vol. X., pp. 260 et seq. 

(«) Panic of Montreal v. Munster Panic (1876), 11 1. B, C. L. 47, per Fitz- 
gerald, J., at p. 55 ; see Dawson v. Panic of Whitehaven (1877), 6 Oh. D. 218, 
0. A.; Barber v. 3/ar /erf (1892), 68 L. T. 29, 0. A.; Other y. Iveson (1855), 
3 Brew. 177, per Kindersley, V.-C., at p. 182 ; York City and County Banking 
Co. V. Bainhridge (1880), 43 L. T. 732. 

(0 F’tewart and Afacdonald y. Young (1894), 38 Sol. Jo. 385, where, however, 
Wills, J., said that a surety will not be relieved from liability because the 
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Difficult (jucstions of construction often arise, where a guarantee 
limits the pecuniary liability of the surety to a certain fixed sum, 
as to whether the suretyship is in respect of the whole debt, with a 
limitation on the liability of the surety, or is applicable to a part 
only of the debt, co-extensive with the amount of the guarantee. 
In solving such questions the following principles apply, namely ; 
where a surety gives a continuing guarantee, limited in amount, to 
secure a floating balance w^hich may from time to time be due 
from the principal to the creditor, the guarantee is, as between the 
surety and the creditor, to be construed, primd fade at least, as 
applicable to a part only of the debt co-extensive with the amount 
of the guarantee (a), while, on the other hand, a guarantee, limited 
in amount, for a debt already ascertained, which exceeds that limit, is 
not primd facie to be construed as a security for part of the debt 
only, it being for the court to determine in such cases whether tho 
intention was to guarantee the whefle debt, with a limitation on the 
liability of the surety, or to guarantee a part of the debt only (6), 
Which form of interpretation is adopted in a particular case 
becomes very important on the bankruptcy of the principal debtor, 
as upon it depends the extent of the creditor's proof and the 
surety’s right of subrogation (c). 

908. The operative part of a guarantee is liable to be controlled 
by the recitals (d), at least where the latter are plainly inconsistent 
therewith {e), but not otherwise (/), though it seems a covenant of 
indemnity, unlike a release or guarantee, is not to be restricted by 
its recitals (^/). The conditions of fidelity bonds are frequently 
restrained by the recitals Qi). Ho in construing an agreement in the 


liinguago of tho guarantee carries more than the parties may have contomplatoil, 
even though tho court may be of opinion thjit, Lad the suroty undenslood this, 
he would not have entered into the guaiuntee. Seo Steele v. Hoe (1S40), 14 
Q. B. 431 ; Ihoom v. Bafehclor (18oG), 1 H. & N. 255 ; Chalmerew. Vidors (1868), 
18 L. T. 481 ; Hoad v. Gruce (1861), 7 H. & N. 494. 

(a) Ellis V. Emmanuel (1876), 1 Jix. I). 157, 0, A. 

\h) Ibid.; and see Hobson v. Ikiss (1871), 6 Ch. App. 792;, J?e Bass, Ex parte 
Nqiional Froeincial Banlc of England, [1896] 2 Q, B. 12; Gray v BetJchain 
(1872), 7 Ch. App. 680; Ex parte Ilushforth (1805), 10 Vcs. 409 ; Thornton y, 
M'Kewan (18G2), 1 Hem. & M. 525. 

(c) Seo title Bankruptcy and Insolyenoy, Vol. II., p. 204. 

(rf) See, generally, Arlington {Lord) v. Mernclce (1(»72), 2 Wms. Saund. 
(1871 ed.) 813, and notes thereto; Lulling v. Milton (1890), 7 T. L. E. 12; seo 
also cases cited in note {h), infra. 

(c) See Australian Joint Stock Bank v. Bailey, [1899] A. C. 39G, P. 0. ; 
and see Sansom v. Bell (1809), 2 Camp. 39; Saunders v. Taylor (1829), 9 
B. & 0. 35; Bank of British North America v, Ciivillier (1861), 4 L, T. 159, 
P. 0. 

(/) Australian Joint Stock Banky. Bailey, supra; Oswald v. Berwkk-upon- 
Tweed Corpos-ation (1856), 5 II. L. Cas. 856. 

(^) Be Baker, Collins v. Rhodes, Re Seamdn, Rhodes v. Wish (1881), 61 L. J. 
(on.) 316, 0. A., per Jessel, M.ll., at p, 320. The other reports of this case do 
not give this dictum of Jehsel, M.E., which, however, is referred to in Seton, 
Judgments and Orders, 6th cd., Yol. III., at p. 2147 
(^ See Arlington {Lord) v. Merricke, supra; Peppin v. Cooper (1819), 2 
B. & Aid. 431; Hassdl v. Long (1814), 2 M. & S, 363; St Saviours, South- 
wark {Wardens) v. Rostock (1806), 2 Bos. & P. (n. R.) 175; Stou<)Mon v. Day 
(1670), Aleyn, 10; Andersosi v. Thornton 3 Q. B. 271 ; North Western 
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form of a bond, in which a surety has become liable for the due 
fulfilment of an agent’s duties therein particularly enumerated, a 
general clause in the obligatory part of the bond must be inter- 
preted strictly and controlled by reference to the prior clauses 
specifying the extent of the agency (i). Whether in a particular 
case the condition is capable of being restrained by the recital is 
not, however, always easy to determine (/c), though in many cases 
it will be found that the recital is the proper key to the meaning of 
the condition in a suretyship bond (Z). Where a guarantee recites 
a debt already in existence, express wwds are required to make it 
extend to any other del)t(?/i). Sometimes the accuracy oE a recital 
may be disputed by the surety^ (//)• 

909 . When all other rules of construction fail (o), the rule 
expressed by the maxim irrha dunUirum fortms accipiantur contra 
proferentem is applicable, in cages of ambiguity (p), as much to 
guarantees as to other contracts (7), thong] » this was formerly 
thought not to be the case(r). The surety, however, who is a 
favoured debtor (s), must never be charged be^^ond the pri'.ciso 
terms of his engagement (/)- 

910 . Parol evidence of the consideration is not admissible to 
explain the promise of guarantee where sucli promise cannot be 
collected from the w’ritlen memorandum itself (a). Where, however, 
a written guarantee is ambiguous, parol ovidcnco is admissible to 
construe its moaning (6), but not to alter nor vary in any manner 

BatL Co. V. Whinrai/ (1854), 10 Excli. 77 ; and soe ixUo li. v (C(\dlfU)hini (18;58), 

1 1. Eq. K 489; Liverpool IVorka (\^. v. Atliusim (1SU5), G East, 507. 

(t) Napier y. Bruce (1842), 8 Cl. & Ein. 470, 11. ]j. 

(/r) LJvam V. Earle (1854), 10 Exch. 1 ; i'urluuj v. Chalkleu (1815), 8 M. & S. 
502 ; Barker v. Wise (1817), G Al. & S. 281). 

(/) Tjondon Assurance Co, v. Bold (1844), G Q 11. ol4, per 'VViGiiTMAN, J., at 
p. 526; Danhy v, Coutis Co (1885^), 21) Ch. i), 500. 

(m) Pearsall V. SuwnuTsrit (IHV2), 4 Taunt. 508 ; transom v. Bell (1800), 

2 Camp. 80; Plastic Pecoraiton and Pajaer-Muc/it Co. v. Alassey-Muinirar'inq 
(1805), II T. L. li 205, 

[a) Kepp V. Wvjgctt (1850), 10 0. B. 85. 

{ 0 ) Broom’s Lcgol Alaxims, 7tli ed., p. 441 ; Borradade v. lluuitr (1818), 
5 Alan. & Q. 639 ; Jdndus v. Af chose (1858), 8 II. & N. 177, Ex. Ch. ; Taylor v. 
fif. Helens Corporation (1877), 6 Ch. 1). 2G1, C. A., per Jesrj-.l, Al li., at p. 270. 

( ;>) Iforradaile v, lluntto , supra. As to tho application of tliis rulo, seo fuilhor, 
titles OoNTHAcr, Vol. Yll., p. 516; I )Eici)3 AND Other Instruments, 
Yul X., p. 441 ; Evidence, Yol. Xlll., p. 427. 

(q) AJayer \ .Isc,ac (1840), G AT. ^cW. 605 ; Alason v. Piitcliard (1810), 12 East, 

227; fiood v. (1867), L. It. 2 Exch. 66, 282, I'lx. Ch. ; llarqreave y, 

Bmee (1820), 6 Bing. 244. 

(r) Nvcholson v. Paytt (1832), 1 Or. & AT. 48. 

is) See p. 479, posf, and the cases there cited. 

(/) Sec pp. 479 et seq , posi, and also IT ? ight v Russel (1774), 2 Win. Bl. 934 ; 
Pearsall v. ^ummersftt, supra; Chalmers v. Victors (1868), 16 W. It. 1046, 
Jfenton y, Paddison (1808), 68 L. Tj 405 When an obligation exists solely by 
virtue of a covenant, its extent is to bo measured only by the words of the 
covenant {Sumner v. Powell (1816), 2 Aler. 30). 

(a) Hohnes v. Ahtchdl (1859), 7 0. B. (N. s.) 361 ; Sheers v. Thimhlehy & Son 
(1897), 76 L. T. 709, C. A., per Lopes, L.J., at p. 711 ; and see pp. 468, 469, ante, 

(5) Where the words used are susceptible of more than one meaning, extrinsic 
evidence is admissible to show what were the facts which the negotiating 
partiog. had in mind (see Bank of New Zealand v. Simpson, [1900] A. C. 182, P. 0.), 
but not where such words have a definite meaning, acquired by long usage on the 
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its terms (c). Thus it is available to show whether the guarantee 
refers to a past or future credit {d) ; to indicate what are the sur- 
rounding circumstances (g), by means of which a guarantee, like 
any other mercantile contract, is peculiarly susceptible of explana- 
tion (/) ; to show what was the position of the contracting parties, 
but not what was said at the time of giving the guarantee {g ) ; also 
to identify matters referred to in the memorandum of guarantee (/i), 
and to show whether a person is really a surety entitled to contribu- 
tion, or a surety for liis co-sureties (i)- Where, however, a clear 
meaning appears without any evidence at all, the court will nob 

part of conveyancers and others [Tlt'nderson v. Aitlinr^ 1 10, C. A.). 

General evidence as to the lueaTiing of the words of a contract should not be 
admitted without a distinct avonnoiit ou the record us to the ])iiiti(Milar words 
to which proof is to be diiocted and tho precise loL'hnicul or tiado Tnoaninj' 
which is intended to bo attril)utod to th«iri (Sutton it t^o. v. (, 2 crn d' Oo. (1890), 
\o App. Cub. hi, per liord Watson, at p. and sco liamhndfje Wude 

(ISrA)). IGQ. B. 89). 

(c) (Joldshede v. Sivan (1817), 1 ]']xch lol, ptr Poi.LOc’Tv, (M)., at pp ITi?, Io8 ; 
and see N^cw London (h'edit St/nduafe v. iVnile, [J898] 2 Q B. *^187, G A. ; l\}ung 
V. AusUn (18G9), L. 11 4 C. B. ooo. 

(d) Goldshede v. Swany siqna, Culhonru v. Bairson (1851), 10 0. B. 7^)5; 

Ihitrhn' V. ^SVenar^ (1813), 11 & AV. 857 ; Edwards v. Jevous (1849), 8 0 1>. 

43G ; Steele Hoe (1849), 11 (1 B *131; Jtroom v ZiaicAe/or (185G), 1 II. & N. 

J55 ; and see Ki7ig v. Cole (1848), 9 Exch. G28 ; Hatgh v. Brooks (1839), 10 Ad. 
& K\. 309. 

(f-) ILefjkld V. Mcadoiui (1809), L. B. 4 (h P. 595; IToorZ v. Brici^tner (186()), 
li. K. 2 Ex(’h GO ; Montefioiv v. Lkuid (18G3), 15 0. B. /'n. S.) 203 ; Coles v. Pach 

(I8G9), L. li. 5 (X P. G5, 70, 71 ; Leut/ikt/' x, Spger 1 1870), L. R. 5 0. P. 595 ; 

/Zro?f;/i v. (187G), 35 L T. 1G5; Kihingham Ih<le Co v. Bottrill {\S1li), 

L. B. 8 0. P. G91 ; Spark v. lle^dop (1859), 1 E & E. 503, 570 ; Laurie v. Stkole- 
field L 11 4 0. P. GJ2, Plant v. BournCy Lb897] 2 Oh. 281, 0. A.; 

Mornllx. Conan (1877), 7 (Mi. I). 151, 0. A. ; lltnton v. Paddison (1893), 68 
L. T. 405, 407; Orahame v (hahame (1«S87), 19 L. B. Ir 249; Hoqarln 
V. Mdlery Brother dc (\).y [1891 J A. *48. In moat of tho above cases 
file court had to determine, by leferenco to the Burrouiidiiif? circum- 
Htancos, whether a guarantee wa.s a continuing guarantee or not. Eor 
tho d«'linilion of a contiiiiiiiig guarantco, bco p. 410, antCy and aa to tho 
liability of a sin ety under such a guaranlco, see pp. 478 vt seq , post. In < halmcrs 
V. Victors (18G8), iO AV. B. lOJG, a gnuianteo “for liabilities incurred by A, to 
B., to the extent of £50,” was, having logard to the oxtnnsic circuin stances of 
tho case, held to extend to £41 dm^ from tho principal debtor at the dato of tho 
guarantee and Rubsorjiicnt advanc(*s up to £9 only (and see Morrell v. Cowan^ 
supra). Though, in construing a contract, tho court is entitled to look at the 
surrounding ciicuiiistaiices and other matters which existed at the time of the 
making of the contract, it is not entitled to lo«>k at any negotiations wliicli may 
previously have taken place {Taff Yale Bad, Co. v. Davis dr SonSy [1894] 1 
Q. B. 43, 0. A., per Loriis, L.J., at p. 54). 

(/) Johnston v. Nuholls (1845), 1 0. B. 251, per Maijle, J., at p. 2G9. All 
documents not under seal must be construed with reference to the surrounding 
circumBtaiicoB of which theie is evidence not contradicted {Be ArmitagCy Ex parte 
Good (1877), 5 Ch. D. 46, 0. A., per Jessel, M.B , at pp. 68, 69). ' When wo 
infer the existence of intention from an act or acts not done for the pui 7 io,so (d' 
manifesting it, the surrounding circumstances are looked at to see what light 
they throw upon the action (Alarkby, Elements of Law, Gth ed , p. 131). 

(g) Laurie' X, SchoJefieldj suprUj per Byles, J., at p. 626; and see Taff Vale 
Bail, Co. v. Davis tfc SonSy supruy 'per LorES, L.J., at p. 54. 

(A) Shortrede v. Cheek (1834), 1 Ad. & El. 67 ; Bateman v. Phillips (1812), 15 
East, 272 ; Brown v. FletchcVy supra ; Holmes y. Mitchell (1859), 7 0. B. (n. b.) 
861, 368 ; Macdonald v. Longhottom (1859), 1 E. & E. 977. 

(i) Craythome v. Swinburne (1807), 14 Ves. 160; Be Denton's Estate^ Licensee 
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brealc in upon the rule which prohibits the variation of a written 
document by extrinsic evidence (A;). ; 

911. Where there are no words of doubtful trade meaning, and 
the extrinsic facts are not in controversy, the question whether the 
words used by the parties amount to a contract of guarantee is 
not for the jury, but for the court alone (0-^ Where, however, a 
surety has agreed to guarantee a specific sum, it may be left to the 
jury to say whether this sum comprised money advanced before the 
date of the guarantee as well as a subsequout advance (m). Though 
the nature of a contract does not depend upon the name given to it 
(whether it be “ insurance ** or “ guarantee ’*), but upon the sub- 
stance thereof (77), nevertheless, where a particular contract is 
dercribod by the 2^a5’ti6s thereto as a “policy of insurance,” this 
fact will, in construing it, be treated by the court as affording some 
indication ol an intention not to gnter into a “ guarantee” (e). 


Part V. — The Liability of the Surety. 

Bect. 1. — S2)ccial Characteristics, 

912. The liability of the surety is secondary (p)— that is to say, 
it does not arise until another (namely, the principal debtor), wdiose 
liability is jirimary, has made default (q). Consequently a creditor 
cannot, before any default lias been committed, bring an action 
quia timet against a surety to force him to set apart money to 
provide for the possibility of a debt becoming due from the principal 

Insurance (Corporation and Guarantee Fund^ Lid, v. Denton y [1904] 2 Ch. ITS, 
C. A., per Yauguan Williams, L J , at p. 189. 

(/c) London Assiaance Co. v. Fold (1*'^T4), 6 Q,. 15. 514, Coleuidge, 
J., at p. 525. 

(/) Dank of Montreal v. Munster Ihinlc (IHTG), 11 I. L’. C. L. 47, 55 ; and 
floe Faber v. Lathom {Earl) (1897), 77 1j. T. 1G8. 

(w) Matthews v. Bloxsome (1864), 33 L. J. (u. B.) 209. 

(n) Seaton y, Ueafli, Seaton v. Uvraand, [1899] 1 Q. 15. 782, C. A., 7 )er Eomer, 
L.J., at p. 793. The dicta of the Court of Appeal in this case on this subject 
are unaffected by the rerorsal of the decision itself by the Uouse of Lords 
{Seaton v. Burnandy Burnand v. Seatony [1900] A. C. 135) ; see Be I)ento7is 
Estatey Licenses Insurance Vorporatim and Guarantee Fiindy Ltd. y. Denton^ 
supray per Vaeghan Williams, L.J., at p. 188. See also Beynolds v. Wheeler 
(1861), 10 C. B. (N. s.) 661, 566; Shaw v. RoycCy Ltd,y [1911] 1 Ch. 138, per 
VVabkington, j., at p. 147. 

(o) Dane v. Mortgage Insurance CorporatwHy [1894] 1 Q. B. 54, 0. A. ; see 
p. 465, ante. 

( 71 ) The liability is ** secondary” whenever the promise to be answerable for 
another does not exonerate the latter from liability but leaves him primarily 
liable (JITaZ/e« v. Bateman (1865), L. E. 1 0. P. 163, 3jlx. Ch.). 

(j) The surety, however, by his guarantee contracts not. a contingent, but a 
preeent debt {Atkinson y. Grey (1853), 1 Sm. & G-. 577), yet the contract of 
guarantee has been described as a contract to indemnify the promisee on a con- 
tingency {Sampson v. Burton (1820), 4 Moore ( 0 . P.), 515). Sometimes, however, 
a guarantee is binding on directors of a public company and not on the company 
( Yorkshire Railway Wagon Oq. y, Maclnre (1882), 21 On. B. 309, 0. A. ; GkapUo 
V. Brunswick Buildmg Society {] SSI) y 6 Q,. B, B. 696, 0. A.), and, moreover, 
liability may continue after that of the company hae ceased {Re London 
Charter Bank of A ustraliay [1893] 3 Ch. 540), 
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debtor, should the latter make default (r), while, on the other h(uid« Seot. i. 
a surety is no more justified in placing the whole of his property Special 
out of the reach of liability to pay the guaranteed debt than if he Charao- 
were the principal debtor (s). te riatlo s. 


913. In an action against the surety by the creditor, a judgment BTidence 
or award obtained by the latter against the principal debtor is not 
evidence against the surety, being res inter alios acta{t)‘, nor do 

the principal debtor's admissions of liability dispense with proof against 
by the creditor of the facts admitted (a). However, an account 
delivered by an agent to his employer, charging himself, is evidence 
against the surety of the agent (6). Olficial books and reports, 
which the person whose fidelity has been guaranteed is bound to 
keep as a duty incidental to his ofiice, are, apparently, presumptive 
evidence against the surety (c). 

Sect. 2. — Extent of Liability^ 

Sub-Sect. 1. — As regards SuhjecUmatter. 

914. The surety is regarded as a favoured debtor ( d ). He is The aurety’s 
entitled, as such, to insist upon a rigid adherence to the terms of contract is 

[ t strieiuiiiim 

(?) Antrohusv. Davidson (1817), 3 Mcr. 509, cited in Tro/mcrs/iaifseii v. Gnllicl\ 

[1893] 2 Ch. 614, WiiiGiiT, J,, at p. 524. In detemiiuing the value of an 
e.state for estate duty calculation, no deduction is made for debts due from the 
deceased which are not iiicuried “wholly for the deceased’s own use and 
benefit,” or “ for any debt in lespoct whereof there is a right to reimbursement 
from any o^her estate or person ” (Financo Act, 1894 (57 & 58 Vict. c. 30), 

8-7(1) (a)? (1^) ) J *^^^1 Estate and Othek Death Duties, Vol. XIII., 

p. 210. 

(a) GoodneJee Y. Taylor (1804), 2 De Q. J. & Sm. 135, C. A., per Tukneu, 

L.J., at p 141 ; and see lie lltdleTj Ihdhr v. lUdlcr (1882), 22 Oh. D. 74, 0. A. 

(/) Re Kitclnn, Ex jnnte Young (1881), 17, Oh. D. 008, 0. A. ; and sco Evans v. 

Beattie (1803), 5 Esp, 20; Mertauiile luvesUnvut a?id Quieral Ti ust Co. v. River 
Plate Trust, Loan, and Agenuj Co., [1894] 1 Oh 578; Ranm v. Chesney (1810), 1 
Stark. 192. As to this see, geneially, title Evidence, Vol. XJTI., pp. •12(), 483. 

((f) See Evans v. Jltaltie, bujua ; King v. lYorman (1847), 4 0. 15. 884. As to 
tho reopening, at the suroty’s reque'^t, of tho accounts of an official Jiquidator 
which have been carried in and vouched for without notice to tho surety, seo 
Re Ihrutingham Brewing, Malting and Instilling Cv., Ltd. (1883), 52 L. J. (CH.) 

358. In this connection it may bo s+aled that a receipt signed by a suioty ia 
not always conclusive evidence against him [Stratvu v, Rastall (1788), 2 Term 
Ecp. 366), though a receipt given with full knowledge of all the circumstances 
depending between the parties is usually regarded as conclusive {Bristow v. 

ICastman (1794), 1 Esp. 172). 

(5) Lysaghtw. Walker (1831), 5 Bli. (n. s.) 1, IT. L. Entries of moneys received 
by a deceased collector of taxes in a book which he kept for Ins own piivate 
convenience are good evidence against his surety, without calling as witnesses 
the persons from whom such moneys were received {Middleton v. Mdton (1831), 

5 Man. & lly. (k, b.) 204), and in an action against the surety of a baililf, who 
has kept back money, a written admission by the latter of the receipt of such 
money is also available as evidence against the surety {Ptrehard and Uamerton 
V. Tindall (1795), 1 Esp. 394). 

(c) Ahheyletx Union Guardians v. Sutdiffe (1890), 26 L. R. Ir. 332 ; and see 
Union Town v. Bermes (1882), 43 American Reports, 369, In an American case 
a surety was held not to be estopped from contesting the correctness of the volun- 
tai’Y official reports made by the principal debtor as to the amount of moneys 
in bis hands at the commencement of the term which the bond was intended to 
cover {Van Sickel v. Buffalo Coun «i/ (1882), 42 American Reports, 753). 

{d) Wheatley v. Bastenv (1855), 7 De O. M, & Or, 261, 0. A., ^tr TURNER, L. 
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liirf (tho surety’s) obligation by the creditor, and cannot bo made 
liable for more than he has undertaken (<?) ; for, though his contract 
is not, like that of an insurer, nherrimee fidci (/), it is one strictissimi 
juris ifj). Thus, a surety in a bond, conditioned to answer for any 
balance which may become due from another to a bank, is only liable 
for a balance which constitutes a legal debt(/i), while if the surety 
stipulates tljat money shall be lent to a principal debtor, the money 
lent must, apparently, iirst liavo reached the cr('ditor’s hand, and then 
liave been lent to tlio principal debtor, to render the surety liable (?)• 
So, where a guarank'e unlimited in amount is given in respect 
of goods to be supplied to another, there must be a subsequent 
hand fide supj^ly, and to a reasonable extent, to render the surety 
liable (A), tlioiigh, subject to this condition, tlie amount su2)plied is 
discretionary (0- 

A promissory note given l)y a lU'Incipal and surety for a definite 
sum, payable on a fixed day, is pfesumed to bo given in considera- 
tion of an advance at the date of the note, and not in payment of 
tlie balance of an account current between the principal debtor and 
the creditor, and this presumption, unless disproved, must be fulfilled 
to render the surety liable (m). 

A surety who guarantees the payment of a bill of exchange, to lie 
drawn for a specific sum, is not lialile, even to the extent of that 


at pp. 270, 280; 7<V Hhrrn/, London and Conni}i B'ifdcnaj (Jo. v. Terrff (1884), 25 
Ch. J). ()02, (J. A , ]nr Lord Selboknk, L C . at p. 708 ; liJcd v. Ih'own (1862), 8 
Jur. (n. s.) 602; II ilhani^on v. (Jould (182.i), 1 Jiing , 171, />cr Dallas, C.J , at 
p. 176 iloiv^vor, in Re O'Neills, JL/zors (1887), Sau. & Sc 6SG, O'Logiilen, 
M.IL, at p. 687, states tliat he was nevei inclined to concur in the princijilo 
which difc.tingiiislies the surety from tho ])rinci]>al debtor, or bv which the former 
is supposed to bo legarded in a inoro favourable light by couits of oiputy. 

(0 Warrev. (\ilvctl (1887), 7 Ad iSc LI. 148 ; LfOfh \\ Tai/lor (1827), 7 L & 0. 
4fil ; V. limndram (ISll), 2 Mau. & G. 244; Ootdioi v. line (1858), 8 

L & li. lOO.j; Mortqaqr Jitstmtnrc (^vr})oraUun v. J'oiind (]8‘Jo), (io L. J. (q. ii ) 
120, H. L. ; Rlasiic hccoraiion and Papier-Maihd Co. M asbcii- Main war iiai 
(1805), 11 T. It li. 20r» ; Wenihhij Urban Coanvil v. Poor Law and Lwai 

iiovcrnmint OJjkns' Mntaal Onaraniec Asbociaiion, Ltd. (1001), 17 T. L. li. 516, 
and SCO Lunnuj v. Milton ^bSJH)), 7 T. L. K. 12 , Tanner v. Woolmcr (1858), 8 
Exch. 482. 

( /’) Acaion v. Heath, Staton v. llurnand, [1899] 1 Q B. 782, C. A., per Romer, 
Ij.J , atp. 798; Llackhurn, Low d* v. Viqors (1887), 12 App. (’as 581; and 
b(3e Bit sty. Brown, snpra ; Morten v. Marshall (1868), 9 Jur. (n. a ) 651 ; Stam- 
ford, Spalding, and Boston Banking Co. v. Pwll (1862), 4 Do G. F. J. 810. 

(g) Bacon v. Chesneg (1816), 1 Staik. 192; Stamford, Spalding, and Boston 
Banking Co, v. Bcdl, supra. 

{h) Swan v. Bank of Scotland (188()), 10 Eli. (n. s.) 627, II. L. As to when 
inuiiey can be said to be due, see lie Moss, Kc parte, Ilallet, [1905] 2 3v. E. 807, 
'per Damping, J., at p. 814. Due payment docs not, of itself, mean “punctual 
payment” (see Starkey v. Barton, [1909] 1 Ch. 284). 

(i) {8ee Halford y. Byron (1700), Jh’ee. Ch. 178; Stone y, Compdon (1838), 5 
Eing. (n. 0.) 142 ; Burton v. Gray (1878), 8 Ch. App. 982 ; Dimmock v. Sturla 
(1845), 14 M. & AV. 758 ; Oford y. Pavies (1862), 12 0. E. (n. s.) 748 ; Grahame 
V. Grahame (1887), 19 L. JR, Ir. 249. 

(A*) M'^estliead v. Sproson (1861), 6 IT. & N. 728 ; Boyd v. iI/o?//e (1846), 2 C. E. 
644, 650 ; Johnston v. Nicholls (1845), 1 C. E. 251 ; Broom y. Batchelor (1856), 1 
II. & N. 256 ; ]Vood v. Benson (1831), 2 Cr. & J. 94. 

(0 White y. }yoodward (1848), 5 C. E. 810. 

iw) lie BoySf Bedes y, Boys, Eon parie Hop Planters Co, (1870), L. E. 10 Eq. 
407, 
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Bum, on a bill given for a larger sum (n), while, on the other s, 

a limited guarantee for moneys lent to a specified amount is not Bxtent of 
invalidated by moneys being lent above such amount, though the li abilit y 
surety cannot be made liable beyond the figure prescribed by the Loaalai^r 
guarantee (o), and, when the guarantee is so worded, may only be than 
liable for advances once made to the stipulated 'imount (p). guarantee, 

A surety for payment by a husband and wife of the purchase- Variation in 
money of an estate, which, under an agreomeiit, is to bo sold to to 
them both, will not be liable if the estate be sold to the husband 
only (q). 

Where a landlord has w^aived a notice to quit given by him to a Rent under 
yearly tenant, w'licreby a new tenancy is created, a surety for pay- extended 
ment of the rent, under the original tenancy, is not liable for rent 
accruing after the time when the notice to quit w^ouIJ hove 
expired (r). 

Where the consideration for the surety’s promise is forbearance Forbearance, 
to sue, or to continue legal proceedings against, the principal 
debtor, all stipulations on this subject which constitute jiart of such 
considoration must be strictly complied with, or the surety will not 
be bound (,s'). Neither will a surety for payment of w^hat may bo 
recovered by the plaintiff in an action bo hold liable if, iji a case 
where the surety bond stipulates that the action shall be defended, 
judgment is allowed to go by default (0- 

916. Where a surety imposes a limit on his owm primary liability, Rules of 
without stipulating that the whole indebtedness of the principal 
debtor shall not exceed it, the following princiidea of construction iiabihty 
apply, namely : (1) Where the guarantee is intended to secure limited, 
a floating balance, which may in future become due to the 
creditor, it is deemed pi'imct facie to apply to part only of the 
debt co-exiensive with the surety’s prescribed limit of pecuniary 
liability; (2) where the guaranteo.be given for a debt already 
ascertained, which exceeds the pecuniary limit of the guarantee, it 
is not primd facie to be regarded as a security for a part only of the 
debt, it being a question of construction in each case whether the 
intention w^as to guarantee the whole debt, with a limitation on the 
liability of the surety, or to guarantee a part of the debt only (a), 

(«) Philips V. Asiltng (1809), 2 Taunt. 20G ; and see Smnner v. Powell (1810), 

2 Mer. 30. Whore a surety hits joined in a bond for £1,000, the subsequent 
agreement by the creditor that the debt shall be £500 only will not discharge 
surety {^Croydon Qaa Co. v. Dickinson (1876), 2 0, P. D. 46, C, A., per 
Amphlett, J. a., at p. 61). 

(o) Hall V. Qrosc (1814), cited, Chitty on Commercial Law, Vol. IlL, p. 323; 
and see Williams v. Pawlmson (1825), 3 Bing. 71, 78 ; Mason v. Pritchard (1810), 

12 East, 227 ; Parker v. Wise (1817), 6 M. & S. 239; R. v. a Callaghan (1838), 

1 I. Eq. K. 439. 

( n) Kirhy v. Marlharough {Duke) (1813), 2 M. & S. 18 ; and see Browning v. 

Baldwin (1879), 40 L. T. 248. 

(o) Be Brettes v. Goodman (1855), 9 Moo. P. C. C. 466. 

\r) Tayleur v. Wildin (1868), 37 L. J. (ex.) 173. 

(8) BoU V. Cozens (1866), 18 0. B. 673 ; and see, further, the cases cited at 
pp. 461 et sept ante. 

U) Luning v Milton (1890), 7 T, L. E. 12. 

(a) EUis v- Emmanuel (1876), 1 Ex. D. 167, 0. A. ; Hdhson v. Bass (1871), 

6 Oh. App. 792; Ex parte Rush/orth (1805), 10 Vet. 409; Bard well v* LydaU 
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916. The surety’s liability will not be unduly extended. Never- 
theless, it comprises all transactions which naturally and reason- 
ably are entered into on the faith of the guarantee (6). Thus, a 
covenant by a surety for the due payment of interest during the 
continuance of a mortgage security obliges him to pay interest so 
long as the principal sum remains unpaid, and thor<3foro after 
default has been made by the principal debtor in payniont of the 
mortgage money on the day jiroscrilied (c). ^Moreover, even after the 
right to recover the principal sum from a surety has become statute- 
barred, interest due thereon is sometimes recoverable (rf). 

The recovery of judgment, however, against the principal debtor 
for the princijml sum due apparently operates to relieve the surety 
from liability to jmy future interest (c)? ^Yhilo the bankruptcy of tlie 
principal debtor relievos from furtlier liability a surety who is to 
continue liable for interest only so long as anything remains due in 
respect of the principal money {/). 

917. The extent of the surety’s liability is, and has ahvays been, 
the same at law and in equity ((^). Such liahihty need not be 
co-extensive with that of the principal debtor, but, in so far as it 
exceeds it, is not a surot 3 "Hliip liabilitj^ at all (//). 


(1831), 7 Bing. 480; Valcii v. FuJd (ISOO), 12 Ves. 43.); OVr v. Z'arA, (18(>3), 
33 L. J. (q, b.) 40; He ihtnicr, Kx ^tatie JloJmea (1839), !^^()nt. & Oh. 301; 
Thoniion v. M^Knvayi (1802), 32 L, J. (cii.) 60 ; (hay v Svrhliam (1872), 7 C’h. 
App. 680; Vcitch v. Futiumd Ban!: oj Bf'oiland (1907), 44 Sc Jj. IJ. 391. Suiiio- 
timeri illy Luxguago'of a limited guarantee, given to secure a flouting balance, 
clearly indicates an intention that it siiuli ncvorthele^»s n]>})lv to the whole doht 
{Re Ex parte National rrovinnal Jiauk of Enyland^ [’180()] 2 Q. 13. 12 ; lie 
Bees, Ex parte National Broviiii ml lianh of Hnqland (1881), 17 (.'li. D. 98, C. A. ; 
Midland Banlnig Co. v. Chambers (1809), 4 Ch. Ajip. 308) When such is the 
cayo the creditor, in the event of the pniici])al dobtoi's bankruptcy, is entitled 
to prove for the whole debt duo t(f him, and until it has been iKpndiited the 
buitty cannot stand in the credit oj’s place as to fufiiro dividends {Harrison's 
Ca'>e (1871), 6 Ch App. 280 ; Lrc and A/eor’s Case (1808), L. 11. 5 Eq. 36(S). 

{h) Oifden V. Aspniall (1820), 7 Dow. & By. (k. b.) 037 ; Vaitison v. Jhlford 
Union ihuirdians (18oG), 1 11. N. /)23, Ex. Ch. Un'ynne v, Bitrncll (1837), 
7 CJ. & l^hii. 572, li. E. ; Loccland v. Knujld (1828), 3 C & P. 106; Melville v. 
Ihndife (ISIS), 6 0. B. 450 ; Sauiahrs Taylor (1829), 9 B. (J. 35 ; Barber v. 
^fackrdl (1802), 41 W, B,. 341,0. A.; Bybusy. Gibb (1850), 0 E & B. 002; 
tilciUett V. Fletcher (1807), 3j. 11. 2 0. P. 409, Ex. Ch. ; Oswald v. Berwitk~vpon^ 
Tweed Corporation (1856), 5 H. L. Cas. 850. 

{(') King V. QreenliiU (1843), 0 Man. & G, 59. 

{d) Parr's Banking Co. v. Yates, [1808] 2 Q. B 460, C. A., whore the guaianteo 
expressly piovided that interest in arrear should beceme principal, and conse- 
quently interest accruing due within six years of action brought was recoverable, 
although the right to recover the advances was gone. Compare Be FUzGeorge, 
Ex parte Robson, [1905] 1 K. B. 462, where a surety who guaranteed the pay- 
ment of interest on a debenture bond, issued by a company, until repayment of 
the principal sum, was held liable to make payment of such interest, after the 
dissolution of the company. , 

(e) Faber v. Latham {Earl) (1897), 77 L. T. 168. 

(/) Be Moss, Ex parte Uallet, [1905] 2 K. B. 307. 

{g) Saftw^U V. llowarth (1817), 3 Mer. 272, per Lord Eldon, L.O., at p. 278 ; 
ilatcliffe V. Oravea (1683), 1 Vern. 196. 

(A) See Theobald on the Law of Principal and Surety, pp. 3, 66 ; Bell, 
Principles of the Law of Scotland, 10th ed., p. 110 ; and see Ferry v. Burchard 
(1852) 21 Connecticut Beports, 597, per Stokks, J., atp. 602. By the old Boman 
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Where^ under the guarantee, the liability of the surety eiJUIkte 
in extent and amount that of the principal debtor, he makes nim* 
self responsible for any loss sustained by the creditor through the 
principal debtor’s default (i), 

918 . When the surety’s liability is limited to a fixed sum, he is 
not liable for interest on a larger sum ( j), but he may continue liable 
for interest after he has ceased to be liable for principal (fc). As 
regards the surety’s lialjility for costs, the creditor cannot recover 
from the surety the cost of fruitless litigation against the principal 


law, a surety 6l lip wliK'h cxcoedc'd the piincipal obligation, qiianfitat^, die^ hco, 
cojirJihorte, modo, was wholly void, and not merely pro faiUo (see Potluer’a Law 
of Obligations, Evans’ edition, Vol. L, p. 230 ; iJig. 40, 1, 10). By existing 
Civil Codes this subtle strictness of ^ho Boinan law lias boon unanimously 
rejected (Burge, Law of Surotysliip, p. 5), and a guarantee, which exceeds the 
principal obligation, inoroly has its limits rodnend to thoso of tho latter (see 
Sureljship, from tho ytandpoiiit of Comparative Jurisj>rudeiice, by II. A. da 
Colyar, K(\, Journal of the Society of Comparativo Legislation, Vol., VL, 
p]). 48, 40), for there cannot bo mom in tho accessory than there is in the 
principal contiact (Lluntor’s Bonian Law, 41h od., p. o71). The Endian 
Contract Act, 1872 (Act IX. of 1872), by s. 128, piovides that the liability of 
tho surety is co-cxtcmsivo with that of tho prmcixiul debtor unless it is otherwise 
lirovidcd by the conli act. 

(i) Oasi/cr v. liotind (1803), 11 W. II. 518. 'NVliero a guarantee was given lo 
BGCuro all rent reserved undor an agreoinent winch stipulated that the lent 
payable was tf> be £325 for tho fir.si year, and, in the event of the tonanev being 
prolonged by the tcainnt, £350 for tlie sccoml year, it was lield that, reading the 
agrooiiient together with tlio guarantee, tho latter carii(‘d tho second year’s 
lent, and was not limited to the tiist year's leiit {l^hihp v. Ihjan (1901), 
Timrs^y 12t]i January). As to tho extent of the surety’s liability, in rofjpect of 
covenants in a lease, on tlie lessee’s baukniiitoy, seo Tuck v. Fysaii (1829), (> 
Bnig. 321. Tho liability of fcuivties m a raxilovm bond is limited to tho amount 
of rent in arrear at the time of tli<> distiess and the costs, and they are not 
liable for subsequent rent ([TfO'd v. Iknley (1827), 1 Y. & J. 285). A surety 
for tho due iiayment over byatrousurer of a iioor law union to the guardians, 
upon his (the treasurer’s) removal from office, of the balances, moneys etc., 
which shall then be in bis possession by viituo of tho office, is liable for all money 
which has actually, or in effect, iiassod to such treasurer in-iiis official capacity 
{^rattison v. Beljord Union Quardians (1856), 1 If. & N. 523, Ex. Oh., where 
in the accounts of tho treasurer, for whom tho surety was liable, debits and 
credits were treated and allowed by the auditors as if they wore actual payments 
in cash and therefore covered by tho guarantoo; compare Cosford Union 
Guardians v. Orimwade (1892), 8 T. L. E. 775. When an assurance company 
gives a bond to the Board of Trade covering any loss or damage occasioned to 
a bankrupt’s estate by any default of tho tiustee, it is liable to make good the 
trustee’s default in payment of the penal interest exacted from him under the 
Bankruptcy Act, 1883 (46 & 47 Viet. c. 52), s. 74 (6), for improper retention of 
moneys of tho estate (Board of Trade v. Emjjloyers^ Liability Assurance Corpora^ 
tioriy Ltd., [1910] 2 K. B. 619, C. A.). 

(/) Aleek v. Wallis (1872), 27 L. T. 650. As regards the surety’s liability for 
interest, see further Be Dixon y Keynes y. Dixon, [1900] 2 Oh. 661, 0. A. ; 
Ackerman v. Ehrensperger (1846), 16 M. & W. 99; Ee Browne and WingrovCy Ex 
parte Ador, [1891] 2 Q. E. 574, 0. A. ; Re Moss, Ex parte Hallet, [1905] 2 IC B. 
307 ; and p. 482, ante. There is no rule of law that upon a contract for the 
payment of money on a day certain, with interest at a fixed rate down to that 
day, a further contract for the continuance of the same rate of interest is to be 
implied (Cook v. Fowler (1874), L. R. 7 H. L. 27, per Lord Selborne, at p. 37). 

(k) Barr's Banking Co, v. FateSy [1898] 2 Q. B. 460, C. A . ; Faber v. LatJiom 
(Earl) (1897), 77 L. T. 168 ; Re FitzGeorge, Ex parte Rohsony [1905] 1 K. B. 462. 


Sect. 2. 
Extent of 
LtaliUity 


When 
liability 
limited to 
fixed Burn. 



Guarantee, 


SltOT,^ 
^of 
Wlity. 

ttabilig^ 


debtor, unless he has given notice to the surety of his intention to 
sue the debtor (1). 

A surety's liability for the faithful discharge by another of 
duties attaching to a particular office does not extend to losses 
under fidelity^ inowred in respect of the performance by the latter of duties 
guftraiitees. " ordinarily performed by another official (wi), or subsequently 
imposed by statute (w). Bo a policy for the guarantee of the 
fidelity of an assistant overseer of a parish will not cover defalca- 
tions committed by him as clerk of the parish council (o). 

Under a receiver’s recognisance the surety is liable for all sums 
of money which the receiver himself is properly liable to pay into 
court or account for (p), for interest on any balance found due from 
him, as well as for such balance (g), and for the costs of an attach- 
ment against the receiver for not passing liis accounts and all 
costs incurred in discharging him and appointing a new receiver (r). 

Tn the case of a committee or receiver of the estate of a lunatic, 
the surety is not liable for any default made in respect of the receij)t of 
rents and pi-ofits after the lunatic’s deatlj, the committee or receiver 
liimsolf not being responsible in that capacity (s), but the surety is 
liable, on the committee making default as such, not only for the 
balance reported to be due from him, but also for the costs of pro- 
ceedings taken for enforcing the payment of such balance, although 
he may have )iad no notice of the committee’s default until after 
such proceedings had been taken (t), for he is liable for everything 
for which the committee is liable (a). 


(/) liahcr V. Oarratt (1825), 3 50, Pest, C\J., at p. 60. As to the 

surety’s liability for costs, sco further 7A/f(7i, Mansfuhl d' Co v. Weimjoit (1000), 
22 T. L. E 360; OiUeit v Jhppon (1829), Moo3/& M. 406; fiparh v. Jlcs/op 
(1859), 1 E. & J3. 563; Keily v. Murpliy (1837), Sau, & Sc. 479 ; Uornlnj 
(hrdwell (1881), 8 Q 13. J) 329, (\ A.; Ortrille v. Qunn (1854), 4 1. C. L. E. 
201 ; Cohin v. I^ncUe (1841), 8 M W. 680. 

( 7 / 1 ) WemhhyUilan Ihstrict Cojuicit v. Puor Law and Loral Oovtrnment Officers* 
Mutual Quarantee AsHoctationy Lid. (1901), 17 T. L. E olG. 

(«) Bartlett V. A.-O. (1709), Park. 277; aiul sco A'am v. 7?07c?cs (1811), 14 
East, 510; v. Jczttics (1840), 7 M. & W. 279; Krpp v. Wujgctt (1850), 10 
C. 13. 35; Durham Corporation v. Fowler (1889), 22 (i. 13. D. 394, 413; comparo 
Napier v. Brute (1842), 8 Cl. & Fin. 470, H. L., where the surety was hold not 
liable for an agent’s failure to account for moneys received by him during the 
loTTn of his agency, but not in pursuance of th«j particular agency recited in the 
fidelity bond, though the bond was conditioTied for duo accounting during tho 
whole time tho agent should continue to act as agent as aforesaid. 

(( 7 ) Cos/ord Union v. Poor Law and Local Government Omcera* Mutual Guarantee 
tissoriation (1910), 103 L. T. 463. 

(p) Be Grahaniy Graham v. Noakes, [1895] 1 Ch. 66; and see Be Nugent* a 
iLsiatey [1897] 1 I. K. 464. Persons who supply good.s on credit to a receiver 
and manager of a company on whose assets debentures are charged can only 
claim to be paid out of the net amount of the receiver’s indemnity against trade 
liabilities incuned by him, and should such indeinnitv be reduced in amount 
owmg to a deficiency in his accounts they cannot hold the receiver’s sureties 
liable for such deficiency, as the suretyship bond is given to secure the estate 
and not the receiver’s creditors (/(e British Power Traction and Lighting Co.y 
Ltd., IJali/ax Joint Slock Banking Co.y Ltd, y, British Power 2\actiua and 
Lighting Co,, Ltdy [1910] 2 Oh. 470). 

((/) Dawson v. Baynes (1826), 2 Buss 466. 

(rj Maunsell v. Egan (1846), 9 I. Eq. E. 283. 

Re Walker, [1907] 2 Ch. 120, 0. A. 

(f) R hockey (1846), 1 Pk 609. 

i**) iM.y per Lord Lyndhurst, L.O., at p. 611. 
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The liability of a surety under an administration bond eeaies 2. 

on the completion of the administration, and he cannot be mad^ of 

responsible for losses which subsequently occur (a). 

The liability of a principal and his surety on a bond with a 
penalty cannot exceed such penalty (6)* lil^ ' 

919. The extent of a person’s liability under an indemnity ^ 

depends on the nature and terms of the contract, and each case contract of 
must be governed, more or less, by its own facts and circum- *n4emnity. 
stances (c). However, the holder of an indemnity, when acting within 
the scope of his authority, is generally entitled to recover all 
damages which he may be compelled to pay in any legal proceedings 
in respect of any matter comprised by the indemnity (d), which, 
liowever, will not be extended beyond its legal operation (<?), together 
with all costs incurred in bringing or defending such legal pro- 
ceedings, if he lias acted prudently and has not disobeyed tbo 
orders of the inclemnifier (/). Ho is also entitled to recover all 
sums wliicli he has paid to settle such litigation, jn'ovideJ tho 
settlement was either authorised by the indemnifier or else was a 
prudent one in itself and not actually forbidden by tlio latter (j/). 

In an action on a general guarantee the only effect of tho x>arty 
indemnified not giving to the indemnifier notice of an action haying 
been brought against the former before compromising it is to let in 
proof that the compromise was improperly made, which fact it is 
for the indemnifier to establish (//). 


(а) lilalce v. Bayne^ [1908] A. 0. 371, P. C. ; and eeo Vooiier v. Coo2*€r (187-1), 
L. E. 7 H. L. 63. 

(б) Bidclier v. Churchill (1808), 14 Vt'S. 6G7. 

(c) See llooper v. Bnmiet (1904), 90 L. T. 234, 0. A; Croydon Rural IHstrict 
Council V. Sutton Ihbtrict Water (1907\ 71 J. P. 613; Wchsfer v. Retro 
(1879), 4 Ex. D. 127 ; Gooih v. CluUcrhuctc, [1899] 2 Q. B. 148, 0. A. ; Lewie v. 
Smith (1850), 9 0. B. GIO; Tanner v. Woohner (1863), 8 Exch. 482. 

(d) Ihid.; and see Howard v. Lovegrove L. E. 6 Exch. 43; Gray v. 

Lewis, Barker v. Lewis (1873), 8 Ch. App. 1035 ; The MiUwall, [1906] P. 155, 
C. A.; Agiua v. Great \Vetiier7i CoHieiy Co., [1899] 1 Q. B. 413, 0. A. 

(c) Sumner v. Powell (1816), 2 Mer. 30; aftirmed (1823), Turn. & E. 423; 
Barnett v. Hides CorporaUon, [19001 2 Q. B. 104, 423, C. A. An indemnity 
against futiu'e proceedings etc. will extend to lawful claims only (Leiois v. 
Smith, supra). 

if) See Gillett v. Utppon (1829), Mood. & M. 406 ; Ihhett v. De la Salle 
(1860), 6 H. & N. 233 ; Howard v. Lovegrove (1870), L. E. 6 Exch. 43; and see 
Knight v. Hughes (1828), 3 0. & P. 467 ; Blyth v. Smith (1843), 5 Man. & O. 406 ; 
Tindall v. Btll (1843), 11 M. & W. 228; Lotkhart v. Reilly, Reilly v. Lockhart 
(1856), 25 L. J. (cH.) 697. 

(<;) If a person has agreed to indemnify another against a particular claim 
or demand, and an action is afterwards brought in respect thereof, the holder 
of the indemnity may then give notice to the indemnifier to come in and 
defend the action, and, should tho latter refuse to do so, may compromise at 
once on the best terms he can and afterwards sue on the indemnity {Gray v. 
Lmis, Barker v. Lewis, supra, per Mellish, Ij.J., at p. 1069). Where, however, 
a holder of an indemnity compromises an action brought against him, without: 
consulting the indemnifier, the latter may impugn such compromise if 
improvidently made (see Smith v. Compton (1832), 3 B. & Ad. 407 ; LtwU v* 
Smith, supra). 

{h) See Smith v. Compton, supra, and the observations on this case in 
Great IVestern Railway v. Fisher, [1905] 1 Oh, 316, per Buckley, J., at 
p. 324. 
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920 . Generally, if not invariably, the costs of the litigation in 
which the liability indemnified against has been established are 
given to the holder of the indemnity, especially where the 
indemnifier has been brought in as a third party, and might have 
saved the costs by admitting liability (i)* In the absence of special 
circumstances, a person indemnifying another against the costs of 
an action must pay them as between party and party, and is not 
o1)ligcd to pay them as between solicitor and client (/t). 

If, at the date of the entering into the indemnity, litigation 
is pending, the indemnity will not be construed as implying a 
promise to pay the costs of that litigation, in the absence of any 
encouragement given to the person indemnified to continue such 
litigation (0. Moreover, a person who has agreed to indemnify 
another from a liability is not, piimd facie, liable to pay to tho 
person indemnified the costs incurred by the latter in an unsuccess- 
ful appeal from the judgment of a court of first instance establishing 
liis liability (w). 

Where one jiorson, at the request of another, commences an 
action for the latter’s benefit, ho may maintiiin an action against 
tho latter for costs duo to the solicitor conducting tho action before 
paying such costs (n). 

921 . In estimating the loss occasioned by the principal debtor’s 
default tho creditor must give credit for sums received by him from 
the })rincipal debtor (o), or paid by the surety to keep up a security 
for tho guaranteed del)t (f), ainl lie is not entitled to the benefit of any 
counter security received by the surety from the principal debtor {q), 

(0 TheMtllwaU, [1905] P. 155, 0. A., Cozens-IIakdy, L.J., at p. 17G; 
and see Murrell v. Fysh (18S:J), (Aih. & El. 80; (huch v. CliiffcrhncJc, [1899] 2 
Q. I). 148, 0. A, ; Priiu'e of Wales J>ry ])ink Co. (Stransca)^ Ltd, v. Foivnea Forge 
and Fiighieering Co., Ltd, (1901), 90 L T. 527, (J. A ; Ilroom v. Hall (1859), 7 
0. B. (n. S.) 503. Thus, if two tnf^tees me hold liable for breach of trust, 
and, as between them, one is primarily liable, he is bound to indemnify his co- 
trustee against the amount which the latter has to pay to the trust estate, 
including tho costs incurred {The Milhvall, 6 U 2 >ra, citing LovKhait v. Reilly, 
Eeilly V. Lockhart (1856), 25 L, J. (ou.) 697; lie Liusky, Cattky v. West, [1901] 
2 Ch. 785 ; and see title Thtjsts and Tiiubtees). As to lialnlity of a sub-lessee 
to his lessor for costs recovered from the latter by tho superior landlord where 
no covenant or agreement for indemnity is obtained from the sub-leasee, see 
Clare v. Dobson, [1911] 1 K. B. 35. 

{k) Mfurwell V. British Thonuon Uoitsfon Co., [1904] 2 K. B. 342 ; Howard v. 
Lovegrove (1870), L. K. 6 Exch. 43 ; Re Welle and Croft, Ex parte Ofkial Receiver 
^1895), 72 L. T. 359 ; Barnett v. Etrke Corporation, [1900] 2 Q. B. 423, 0. A. ; but 
see (Lreat Western Railway v. FteheT, \\Q0F] 1 Ch. 316, where distinction is drawn 
between cases where a person is entitled by contract to an indemnity and cases 
in which a person is simply recovering damages, in which latter cases he would 
not in general get his solicitor and client costs, although ho would in the former. 

(to) Maxwell v. British Thomson Hemet on Co., supra', see also Furness, 
Withy ife Co. V. Hall (J. E ) & Co. (1909), 25 T. L. E. 233. 

{n) Bullock Y. Lloyd (1825), 2 0. & P. 119. 

(o) Biimand v. Rodoeanachi (1882). 7 App. Oas. 333, per Lord Blackburn, at 
pp. 339, 341; Bardwell v. Lydall (1881), 7 Bing. 489; v. (1863), 33 
L J. (Q. B ) 49; Castellain v. Preston (1883), 11 U. B. D. 380, 0. A. ; Randal v, 
Cockran (1748), 1 Vos. Sen. 98; and see Re Bedell, Ex parte Odhey (1878), 8 
Ch. I). 248, 0. A. d J 

(jp) Jghvin V. Witty (1861), 30 L. J. (on.) 800. 

Ik Phefiell Bardting Co. y. Clayton, [1892] 1 Ch. 621. 
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Sub-Sect. 2 . — In Point of Time, 

(i.) TTVicw the Liahilify arist's. 

922 . Once the jn'incipal debtor has made default, but net till 
then, the liability of the surety arises (r), and thereafter the surety 
cannot, as against the creditor seeking to recover payment, set up 
an adverse claim of any kind (s). 

To render the surety liable, the default relied upon must not be 
due to the creditor’s misconduct {t) or connivance (a), nor result 
from ris major, such as robbery -with irresistible violence (/>). 

It is not always easy to determine whether, in a particular case, 
a default has been committed, and a reference to jirovious decisions 
on the subject is often of some assistance (c). 

923 . Notice of the i)rincipal debtor’s default need not be given 
to the surety (d), and ho is liable 'without being requested to 

(r) Piclfi/rd Union Uuardtana v. Taiimon (is, OS), 11 Kx<‘lu 023 ; aifinned, 
6nb man. lafii^on y. Bel ford Uuian (hmrdiam (liS5()\ 1 11. & N. 523, Ex. Ch. ; 
Wnylit V. l^nnj)6(ni (1802), 0 Yes. 71], 733 ; lUvher v. Ma^krtU (1802). 08 L. T. 
20, 31, C. A. As to tlio iiieaiung of t)io ^\(nd “default” in the Statute of 
Eraiids (29 (''ar. 2, c. 3), p. 4, poo note (O, j) 4,jo, ante 

(s) Be lUnm^ Lee v. ^ } fr North, J., at p 588. 

(f) JIdlliwell V. Coifiif^cll (1878), 38 L. T. 170; Blest v. Brown [IHiyi), 4 Do 
O. E. A J 307. 

(a) Seo Datvson v. Lawes (1851), Ivay, 280; Marfdqqart v. Wnison (1835), 
3 01. & Em. 525, 11. L. ; l^hepherd v. Beaher (1725), 2 P, Wins. 288; 
Banderaoji v. Aston (1873), L. P. 8 Exch. 73; Blest v. Brown, supra; Lodder v, 
Blo/oey, [1004] A. 0. 112, L\ 0, 

(b) Ifidker y. British Guantniee Assormtion (1852), 18 Q. B. 277; boo also 
King V. (Jolc (1818), 2 J'^xcli. 028. The burety of a clerk is liable for immey 
acoidontally lost by the latter when out riding in his employer’s service 
[Melville V. Boidge (1848), 0 C. B. *150; soo also Hamiders v, Taylor [IS20), 9 
B. & 0. 35; Hornsby y, tilad' (1850), 1 1. i\ L. R. 120). 

(c) Thus, a special resolution of a company postponing payment of deben- 
tures to a certain stated time uiuluuhtf'dly*coubtitutes a “ default ” in payment 
thereof within the meaning of a policy guaranteeing due payment of the 
principal and interest secured by such doheiituies [Finlay y. Mejvan Invest- 
ment Corporation (1896), 13 T. L, E. 03). So the conversion to his own use by 
an administrator of a largo portion of an in testate’s assets is a bieacli of a 
condition in an administration bond well and truly to adnunistor the goods of 
the intestate according to law [Canfnhury [Archbidtojt) v. Ziofterf-con (1833), 1 
Cr. AM. 090 ; and see Ihlhs v. Brain (1892), 8 T. L. E, 630, 0. A, ; Blalce v. Bayne, 
[1908] A. 0. 371, P. C.). In the oumo of a bond given by a collector and his 
sureties to the Commissionois of liUiid and AsbcskmI Taxes under slat. (1803) 
43 Geo. 3, c. 99 (repealed by Taxes Management Act, 1880(43 & 44 Viet. c. 19), 
3 . 4), the condition was considered broken if the taxes collected in any one 
year were not duly paid by the collector to the account of the year, but were 
in whole or in part approjiriatod by the collector, and received by the com- 
missionora, in satisfaction of tlie arrears of a former year [Owynne y. Burnell 
(1840), 7 01. & Fin. 672, II. L., reversing S. 0. sub nom, Collins v. Qwynne 
(1833), 9 Bing. 644; sub nom. Owynne v. Burndl (1835), 2 Bing. (n. 0.) 7, 
Ex. Oh.). A mere error in book-keeping by a clerk is not, however, a default 
rendering a surety liable [Jephson y. Hawkins (1841), 2 Man. & G. 366), unless, 
of course, the guarantee stipulates that it sHall be so considered. As to default 
by a purchaser who has paid a deposit to the vendor to guarantee the fulfilment 
of the contract between them, see Sprague v. Booth, [1909] A. 0. 576, P. 0. 

(d) Cutler Y. Southern (1667), 1 Wms. Saund. 115 J Ker v. Mitchell (1786), 2 
Chit. 487 ; Batson v. Spearman (1838), 9 Ad. & El. 298 ; Carr V. Browne (1826), 
12 Moore (o. P.), 62 ; Hitchcock v. Humfrey (1843), 5 Man. & G. 569 ; FTamVi^- 
ton y, Furbor (1807), 8 East, 242 ; Walton v. MascaU (1844), 13 M. &'W. 452 ; 
Carter v. White (1883), 25 Oh. D. 666, 0. A. ; Holhrow v, WdUns (1822), 1 
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imj (e), in tlie absence of a stipulation to the contrary, express if) or 
implied (r/), or of circumstances rendering a demand upon him a 
legal obligation (/a). Nor is it necessary for the creditor, before pro- 
ceeding against the surety, to request the principal debtor to pay (i), 
or to sue him, though solvent (A:), unless this be expressly stipulated 
"for (/). Nor is it necessary for the creditor to prosecute the prin- 
cipal debtor for any felony he may have committed (vi)y unless 


33. & 0. 10 ; Van Wart v. Wodlvy (1824), 3 13. & C. 439 ; Britannia Steamship 
Insurance Association v. Buff (1909), 40 t^c. L. E. 894. 

(e) Hitchcock v. Uumfrey (1813), 5 Man. & G. 539; Uedt v. Farr (1817), 6 
M. & S. 121 ; htUeij v. llewitt (1822). 11 Prico, 494. 

(/) As where, for instance, the Buroty has covonantctl to pay “ on demand 
(Re Brown's (J.) Estate, Brown v. Brown, [1893] 2 Ch. 300; boo also Batson v. 
Syearman (1838), 9 Ad. & El. 298; Hnrtlavd v Jukes (1863), 1 H. & 0. 667 ; 
Sicklemore v. Thidleton (181 7), 6 M. & S. 9). Where there is a present debt and 
a promise te pay on demand, the demand not held to be a condition precodent 
to brin^^in" an action (seo p. 489, jmst), but on a promise to pay apollatoial sum 
on request the reqiiebt must bo niadebefoie action bi ought (seo Jirown's [J.) 
Estate, Brown v. Brown, supra; Knox v. Oye (1867), 16 1j. T. 76, per Lord 
CirELMSFORD, L 0., at p, 81 ; J'ai/ne v. Ives (1823), 3 Dow. & Ey. (k. B ) 664 ; 
Martin v. Wnylti (1845), 6 Q. E. 917 ; Ihckahy v. Lnris (1905), 22 T. L. E. 130 ; 
Bhillips V. Foidyce (1779), 2 CJut. 676). 

{g) Sea Morten v. Marshall (1863), 9 Jur. (N. s.) 651. 

(h) See Vmjne v. Ives, supra, A surety for payment by tlie acceptor of a bill or 
note is liable, though theie has been no presentinoiit (see Wairinyton v. Fuilnr 
(1807), 8 East, 242 ; Walton y. Mascall (1844), 13 M. & W. 452). Unreasonable 
neglect, however, on the part of the holder of a bill or note to present the same 
or to give notice of dislionour may, it scorns, disdiarge fioin all liability a 
BUI ety damnified bj’ such neglect (see Philips \, Astliny (1809), 2 Taunt. 206 ; 
Van Wart v. ircc/Ze// (1824), 3 E. & 0. 439, ])cr Ain>orT, (J.J,, at p. 447, 
Peacock v. Pursell (1863), 14 C. E. (n. s.) 728). 

(?) Belfast Banliny Co. v. Stanley (1867), 15 W. E. 989 ; Bede v. Farr (1817), 
6 M. & S. 121 ; Walton v. Masiall (1844), 13 M. & W. 452 ; Lilley v. Jlewitt, 
supra ; Warrington v. Furhor, supra, JJolhrow v. Wilkins (1822), 1 E. & C. 10; 
Be Brown's {J.) Estate, Brown v. Brow^i, supra ; Sheldon and AcKhojff v. Milligan 
(1907), 14 Scots Law Times, 703. 

(k) Be I.odey (1845), 1 Eh. 509 ; Wnght v. Simpson (1802), 6 Ves. 714, 733 ; 
Jackson v. Piglnj (1854), 2 W. IL 510 ; but hco Eirait v. Latta (1865), 4 
Macq. 983, JI. Ju, pier Lord WiiSTnuiiY, L.L., at p. 986, Law v. East India Co. 
(1799), 4 Ves. 824. Jf a surety does not intend to bo liable until after failure 
to recover from the principal debtor, the guarantee sliould so state ; otherwise, 
in tlie absenco of fiaud, the surety will bo lialilo [Vahner v. Sheridan • Beckers 
(1910), Times/lQih. January). The provision iii Mayiut Clnirta, 1297 (25 Edw. 1, 
c. 8), that neither sliall the jiledges of tlio debtor bo distrained as long as tho 
principal is sufficient for payment of the debt applies only to pledgors and 
Tjuncupators wffio, by express words, are not responsible unless their principals 
become insolvent and so are conditional debtors only (see A.~(r. v. Meshy (1664), 
Hard. 377 ; A.-ii. v. Athnson (1827), 1 Y. & J. 207, 212; B. v. Fay G879j, 
4L.E. Ir. 600, 618, C. A,). 

S HoIl V. Hadley (1835), 2 Ad. & El. 758 ; Bank of Ireland v. Beresford (1818), 
>w, 233, H. L., per Lord Eldon, L.C., at p. 238. Where a deed provided 
that a surety 4or an acceptor should not he sued on tho bills until the acceptor’s 
effects should have been sold and the proceeds applied in discharge of the bills, 
and afterwards such effects were s<4ized and sold under a commission of bank- 
ruptcy, the trustee, to whom they had been conveyed by the deed in question, 
having, with the knowledge and assent of the surety, omitted to take possession 
of them in time, it was held that the surety could nevertheless be sued on and 
was liable in reiroect of the bills {Lancaster v. Harristm (1830), 6 Bing. 726). 
The same principle applies even where a statute requires the creditor ultimately 
to sue the defaulting principal debtor (Wilke y. Eeeley (1832), I Or, & M- 849), 
(w) lee f , S<»yt$ (1856), 18 0. B. 599, ^ ^ 
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tills be rendered essential by the terms of the guarantee (n), nor to Bbot, 2. 
resort to securities for the guaranteed debt received by the creditor £ztent of 
from the principal debtor (0), though, in certain special circum- LfabiJltjr, 
stances, it may be necessary for the creditor, before having recourse 
to the surety, to seek indemnity from a third person (ji). 

924 . Any conditions precedent to the surety’s liability must be Conditioni 
fulfilled before recourse can be had to him (q). Where, as frequently precedent 
happens, it is a condition in^ecedent that a guarantee shall be 
executed by certain named persons as co-snreties, it is the duty of 
the creditor to see that it is executed by the proper parties, and the 
known insolvency of one of such parties does not dispense with the 
duty of obtaining his execution thereof (;•), for all the proposed 
sureties must execute it or none are liable (&*). 

Similarly, where a surety stipulates that the principal debtor 


(n) Loiidoii Guarantee Go v. Ftariiley (18S0), 5 App. Cafi. 911. 

(r>) JianehtutjJi (AVt/Z) v. Jlayes (1683), 1 Vorii. 189, IVilks v. iref^Icy 1 

Cr. &M. 219 , He Jhure^ Ex j)arte Brett (1871), 0 Ch. App. 838, 841. Even where 
tho guarantee expressly stipulated that, belure the suieiy could ho called upon 
to pay, tho creditor must have availed himself to tho utmost of anv houA fidt 
securities which ho held of the principal debtor, and it was proved that the 
creditor had neglected to adopt means to enforce payment of a bill by a party 
who was shown to bo totally insolvent, it was hold that tho suroty was not 
relieved from liability {Muslitt v. Rayera (1839), 8 8oott, 51 ; and sec also 
(.^oUrna v. Givyune (1833), 9 Hing, 544, icversod m II. L. ; see note(/), p. 458, 
a}ite). 

(p) Cottin V. Blaiie (1795), 2 Aiist. 514 , Stoiy, 8. 639. 

(f/) See, generally, Ilcnnniiuj y. Treuerij (1835), 2 Or. M. & It. 385; Moor y, 
Bvbetta (1858), 3 V. 13. (n. s ) 830 ; IJd! v. Euttatl (18G4), 17 0. 13. (n s ) 262; 
Elwvrthy v. Maunder (1828), 2 Moo. & P. 482 , Mortgage Lmiranre (Jorporatton 
y. Pound (1894), 64 L. J (q. h ) 394, 0. A. ; Pcarse v. i/ornce (^1834), 2 Ad. & El. 
81; Burton v. Gray (1873), S Ch. App. 932; jMirrenve v. Wahnaley (1862), 12 
0. 15. (n. s.) 799; P/nllipa Eordyce (1779), 2 Chit. 676; Riekahy y, Lewis 
(1905), 22 T. L. H 130; v. Bem^ (1819), 7 0. B. 673; Gutter y. Powell 

(1795), 6 Term Rop. 320; 2 Smith, L.C., lithed, p. 1. Whero, in a written 
contiact, it appears that both j)aitios Jiave agreed that something shall be 
done which cannot elfectually be done unless both concur in doing it, tho con- 
struction of tho contract is that each agrees to do all that is necessary to bo dono 
on his part for the carrying out of that thing, though thei^ may ho no express 
words to that effect [Mackay v. l>uk (1881), 6 App. Gas. 261, jx-r Lord Black- 
burn, at p. 263; and see fipragur y . Booth, [1909] A. 0. 576, P. 0.); see, 
generally, title Contract, Vol. Yll. pp 432 et aeq, 

(r) Fitzgerald v. M* Cowan, [1898] 2 I. it. 1. 

(a) See National Provincial Bank of England y. Bravknihary 23 T. L. E. 

797 ; Emmet v. Dewhurat (1851), 3 Mac. & Q-. 687 ; Evans v. Bremrtdge (1855), 
2 K. & J. 174; West Riding Union Banking Co., Lid. y. Elmore ri905), I'iines, 
24th Fobruar^^; Fitzgerald y. McGowan, supra; Re Go war dine (1905), Times, 
2l8t December ; Hansard v. Lethbridge (1892), 8 T. L. E. 346, C. A. Whero 
A. executed a bond, as the joint and seveial bond of himself and B., ami 
signed it “A. and B.,” having no authority to do so, the bond was held to be a 
good several bond of A. (Elliot v. Davis (1800), 2 Bos. & P. 338). Where a 
person signs a promissory note on a repro^ntation that others are to join, and 
one afterwards refuses to sign, the payees cannot recover in an action on the note 
against the person who signed it, unless the jury are satisfied that such person, 
knowing the facta, and being aware of his rights, had consented to waive tho 
objection (Leafy. Qihbs (1830), 4 C. & P. 466 ; and see ELlesrmre Brewery Go, v. 
Cooper, [1896] 1 Q. B. 75, where a surety was held not to be lia])lo on a bond, 
inaamueb as ho only undertook the liability under a contract in which other 
sureties were joined, and that contract being void in respect of the othof 
aoreties was necessarily also void as against him). 
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Sect, 2. eliall execute a particular instrument, this is a condition precedent 
Extent 0 / requiring fulfilment (0 . In such case, however, the surety will not 
Liability, be discharged from liability if the principal debtor, though he has 
' not executed the suretyship bond, has executed an instrument on 

which the surety may sue him and become his specialty creditor (a). 
ConditionB " Where there is no real condition precedent requiring a guarantee 
which do and qj. other instrument to be signed by particular persons, the surety 
will not bo relieved from liability by the omission to sign of persons 
he merely thought or assumed would sign {h). On the other hand, 
a person becoming a surety upon the faith of there being some real 
and substantial security pledged, as well as his own credit, to the 
creditor is entitled to the benefit of that real and substantial 
security in the event of his being called upon as surety to pay the 
debt for which he lias become bound (c). 

Where the surety stipulates for forlioarance for a stated time 
to sue or exact payment from tfie principal debior, this stipula- 
tion must be exactly fulfilled, or the surety will not be liable (d). 

Similaily, a stipulation that goods shall he supplied, or advances 
made to the iirincipal doldor, must bo fulfilled, as being a condition 
precedent to the surety’s liability (e). 

Where a surety promises to indemnify another from costs it he 
will stay proceedings against a third person and sue someone 
designated, the mere stay of proceedings \\ill entitle the promisee 
to enforce the indemnity (/). 

(i) Cooper V. Evans (18G7), L. 11-. -i Eq. 45. 

(«) I hid. In the case of a poli(‘v of insiiranco, tho condition roqulring ita 
execution by specified persons should, to bo binding, apjjcar on the face thereof 
(Anglo- Californian Bank, Lid. v. London and Provincial Marine and General 
Insurance (>»,, Ltd. (1904), 20 T, L. li. GG5). 

(5) See Coijte v. (1874), 22 W, K 541, 544; Lawrence v. Harris (1902), 

TimtSj lOtb March; TPord v. Eatiunal JUml of New Zealanfl (1883), 8 App. 
Cas. 755, P. 0.; Traill v. (18G1), 2 F. & F. 358; Uoine v. Eamsdalt 

(1842). 9M. & W, 322 ; Dallas v. (1874), 29 L. T. 599. 

fc) Wulffy. Jag (1872), L. li. 7 Q. 13. 751, Uannen, J., at p. TG3. 

(d) See pp. 451, 452, antej and the cases there cited ; see also Molt v. Cozens 
(1856), 18 0. 13. 673. *It has, however, been hold in Scotland that where a guarantee 
stipulates that no payment of tho principal sum to which it relates shall be 
demanded before a certain date, breach of this stipulation does not discharge 
the Buroty (see London and Midland Banhy Lid. v. Forrest (1899), 2 F. (Ct. of 
Seas.) 179). 

(f) Wesihead v. Sproson (1861), 6 H. & N. 728 ; Boyd v. Moyle (1846), 2 C. B. 
644, 650; Brooni v. Baithelor (1850), 1 II. & N. 255; Johnston y.Nicholla (1845), 
1 0. B, 251 ; Wood v, Benson (1831), 2 Or. & J. 94 ; Ilartland v. Jakes (18G3), 
1 H. & 0. 6G7, per Pollock, 0.13., at p. 675. 

(/) TTf^floa y. Bevan (1849), 7 C. B. 673, On the other hand, where leave to 
defend an action is given to a defendant, on his joining in a bond with two 
sureties, conditioned for the payment of such sum as shall be recovered in such 
action, and afterwards, owing to the bankruptcy of one of such sureties and 
failure on tho part of the defendant to comply with an order requiring him to 
find another surety in his place, judgment by default is signed against him, 
the solvent surety is discharged from liability, where, at least, the recital in the 
surety bond shows that the party contemplate that the action was to be defended 
€ind that the sureties were only to Injcome liable if the defence failed (Lunin g v. 
Milton (1890),^ 7 T. L. R. 12). In this case, however, Ciiaiu.es, J., said that 
he did not decide that the parties must go through all the proceedings up to 
^'Ut that as, thi'oiigh no fault of the surety but through the bankruptcy 
01 hitt CO- surety, and an order of which he had no notice, his position as 
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A surety who agrees to pay the creditor within a stated period 
after the receipt by tlie i)rincipal debtor of a written notice 
demanding payment from him is uovcrtlicless discharged from 
liability where the giving of such notice is no longer possible owing 
to the death of the principal debtor (g). 

A surety for payment of a promissory note, across which words- 
are written making it payable at a particular place, is liable 
though presentation is not made at such place, because such words, 
to be effectual, should be in the body of the note {h). Failure by 
an employer to comply with statutory directions in bis dealings with 
the employed will not necessarily discharge the latter’s surety, 
whore such directions are not clearly imperative but are merely 
permissive (i). 

Notice should be given to the surety, by or on behalf of the 
creditor, of the waiver by the latter of any stipulation introduced 
for the creditor’s benefit, and on the non-fullilmont of which the 
guarantee was to bo given up {k), 

925. In the case of a guarantee for the good behaviour of 
another in an office or oini)lnvment, the lial)ility of the surety does 
not commence till the ])rincipal has been legally ai)pointed 
thereto (/), and should a fidelity bond recite tlie duo appointment 
of the latter to a jiarticular office liis surety may dispute the 
accuracy of such rceilal (m), 

(ji ) Ihnaftvn of the Liahihtg. 

926. Tlio duration of the surety’s liability doponJs upon the 
nature of the guarantee (/O* Some guarantees are iiiLendod to 
cover a single credit and transaction only, while otliers called 
‘‘coiitinuing guarantees” (o) aie framed so as to apply to a series 


surety had boeu altered without his consent, the suiely was cleaily discharged 
from liability under tho bond. 

(y) Jinkahj v. Leivis (190j), 22 T. L. E. 130; and hoe Houser v. ('ox (IS 11), 4 
Bcav. ‘Sid ; 'Stv 7 i(h(im v. Oifatij Railway, and Ucufral Accident Insiuauce Co, 
(1S87), 19 Q. B. I). 2S1, 

Ui) BUvtnson v. Bi'owu (1902), 18 T. L E. 208. 
m G Wynne v. Burnell (1840), 7 Cl. & Fin. 072, li L. 

(A') Morten v. Alarsliall (1803), 2 11. & 0. 300. 

(/) Kei^p V. (ISoO', 10 0. B. 35 ; Holland v. Lea (1854), 9 Exeli. 430; 

Korea v. Bowles (1811), 14 East, 510 ; Wthh v. James (1810), 7 M. & W. 279. 

(in) ILepp V. Wigyctt, supra, 

\n) As to the duration of a surety’s liability under an administration bond, 
see Blake v, Bayne, [1908] A. C. 371, P. 0. Thus, wheie abond on the face of it 
appears to bo a simple money bond to secure a sum certaiu with interest, it 
must be construed, so far at least as reg.irds the surety, as given to secure 
the debt then existiiig, and not a floating balance {Walker v. Hardman 
(1837), 4 Cl. & Fin. 258, If. L. ; Re Medewr's Trust (1859), 26 Beav, 588). On 
the other hand, a guarantee given to secure “ whateyer may be owing *’ up to tho 
pecuniary limit of the surety*8 prescribed liability applies, fane, at 

least, not to a specific and ascertained sum, already due to the creditor from the 
principal debtor at the date of the guarantee, but to what may afterwards 
become due {Wood v. JPriestncr (1867), L, E. 2 Fxoh, 66, 282, Ex* Ch.). The 
words “ whatever may be owing ” are, apparently, descriptive not so much of 
a present debt as of something to become due hereafter (ibid.), 

(o) For tho definition of a continuing guaiantee, see p. 449, ante. In the 
case of a guarantee to cover advances, the effect of the word continuing ** is 
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of credits and transactions. In the former case the surety’s 
liability extends only to tho one credit or transaction agreed upon, 
while in tho latter it endures until the credits and transactions 
contemplated by the parties, and covered by the guarantee, have 
been exhausted or until the guarantee itself has been revoked (^). 
It is often difficult to determine to wliich class a particular 
guarantee belongs. In cases of ambiguity the surrounding 
circumstances by means of which mercantile contracts such as 
guarantees are more peculiarly susceptible of exjdanaiion (q) may be 
looked at to see what w’as the Bubject-maiter which the parties had 
in their contemplation when the guarantee was given, and for 
this purpose recourse may bo had to parol evidence (?’)• ^ Being 
thus satisfied as to what was the intention of the parties, tho 
language of the guarantee must then be examined, in order to see 
whether it is capable of being construed so as to carry out such 
intention (s). As the language «of guarantees and the subject- 
matter thereof and tho surrounding circumstances differ in almost 
every case, the question whetlier a giiarantoo is continuing or not 
cannot be dotennined by fixed rules of construction(0 nor reference 
to decided cases. 

927 . Mercantile or trade guarantees are usually given either to 
secure the supply of goods on credit or advances of money, and 
may be limited in amount (a), or absolutely unlimited {b), so far as 


not to give a fresh light of action fiom day to day against tho Buroty, but to 
(’xtoiid tho giiaiantoe bewond the oiiginal advance to Bubsoquont advances 
{t\irr 8 Banliihg Co v Yatc8s [1898] 2 (i. U 4G(), C. A,^ per Eigby, L.J., atp. 4(>6). 
( }>) As to revocation of guaianteos. sec p. oTO, post 

(7) Juhnsion v. A^khoUs (1845), 1 0. li. 251, Maule, J., at p. 280 ; see 
p. 477, aitte, 

(r) HeffiM v. Meadows (1869), L. R. 4 C. P. 695. j'Cr WlLLER, J , at p. oOO ; 
and SCO Hood v. i€st7icr{\SQl), 1j. R. 2 Exdi C8, 282, Ex Ch. ; Nottingham Huh 
ko V. BotirtU (1873), L. R. 8 Ch P. fc94; Chahnrrs v. Victors (1888), IG W. R. 
1048; Lauries. (1889), L R. 4 (J. P. 622, Kteele v. //oc (1849), 14 

U. E. 431 ; iirahaine v. Gialunae (1887), 19 L. R. Ir. 249 ; lioad v. Graie (J8(»l), 
7 If . & N 491, hdirards v. c/ccoiis (1849), 8 0. B 438; Broom v. Baichelor 
(1858), 1 E. & N. 255; Hogarth v. 4/7/cr, Bi other & Co., [1891] A. 0 48, 53; 
titles CoNrKAOT, 'Sid. yil., pp. 611 it saj ; CUSTOM AXD USAGES, Vol. X., 
pp. 281 et srq ; EVIDENCE, Yol. Xlll., pp. 444 ft seq. 

(5) ileffidd V. Miadows, snpia, per Wildes, .1., at p 599. If a part j" moans to 
bo surety only for a wnglo dealing, ho should take care to say so [Merle v. 
Wills (1810), 2 Camp. 413, per Ijoid Ellenbokougii, at p. 414). 

{t) Cohs V. Back (1889), L. R. 5 C. P. 85, per Bovill, C.J., at p. 70. 

(a) See Laurie v. Beholefield, eupra ; JfWjd v. Vriistner, supra ; Hefficld v. 
Meadows, supra; Beckett v. Addyman (1882), 9 Q. B. D. 783, C. A.; Coles v. 
Pack, supra; Hnrriss v. Fawcett (1873), 8 Oh. App. SGti; B. v. O' Callaghan 
(1839J, 1 1. Eq. R. 439; Orahame v. Grahame, snpira , Pai'kcr v. Wise (1817), 
6 M. & S. 239; Re tilierry, London and County Banking Co. v. Terry (1884), 
25 Ch. D. 892, C, A.; Bradbury v. Morgan (1862), 1 H. & C. 249 ; Ellis v. 
Emmanuel (1876), 1 Ex. 1). 157, G. A. ; Batson v. Spearman (1838), 9 Ad. & El. 
298; Browning v. Baldwin (lS79)ji 40 L. T 248; Mason v, Pritchard (1810), 
12 East, 227 ; Boyd v. Bohina (1859), 6 C. B. (N. s.) 697 ; Bastow v. Bennett 
(1812), 3 Oamp. 220; Allan v. Kenning (1833), 9 Bing. 618; Mayer v. Isaac 
(1840), 6 M. & W. 605 ; Martin v. Wright (1845), 6 Q. B. 917. 

(6) See Hitchcock v. Ilumfrey (1843), 5 Man. & G. 659 ; Nottingham Hide 

Co, V. Bottrill, supra; Burgess v. Eve (1872), L. R. 13 Eq. 460; Lhydh v. 
Harper (1880), 16 Oh. B. 290, 0, A.; Calvert V. (^1828), 3 Man. & Ey. 

(K. n., 124 J OouUhart v. ClemenUon (1879), 6 Q. B. U. 42; Be BilvaUr 
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the surety’s liability thereunder is concerned. Where there is a 
prescribed pecuniary limit, the guarantee, if continuing, is not 
exhausted by the first advance or credit equal to the proscribed 
amount (c), but a guarantee, though continuing and limited to a 
certain given sum, may, and sometimes does, stipulate tliat the 
surety shall only be liable for a definite period of time and not- 
longer (d), in which case, as where it is given as security for the 
acceptor of hills, it is often a nice question of construction whether 
it covers transactions completed, but not matured, dining the time 
limit (e). 

928. Whatever bo the nature of tlie guarantee, it it be intended 
to limit its scope and operation to a single transaction, great caie 
should be tahon in framijjg it (/), and in tho avoidance of words 
coiisisteiit with or more suitable to an intention on the part of 
the surel.y to extend his responsibility to several transactions rather 
than limit it to one transaction only (//). 

IMidland Hail. iJo. v. tiilrediV, [1895] 1 (’ll o7o ; aud see Australian Joint 
Slock JUtnk V. Bail if, [1N99] A.V. 890, P. 

(t) Williams V. Ji(iu'ltiiS( n (18J5), Ky. S: M. 288 ; Mason v. Priicliard (1810), 
12 East, 227 ; Laurie v Sdivlcjicld (1869), L. K. 4 0. 1\ 622, Mayer v Jsaar 
(1840), 6 M. & W. 605 ; Whelan v. Keegan (1858), 7 I. 0. L. It. 514 ; I-hkhcocJc 
V. Jlamfrey (1848), 5 Man G-. 559, and Audi alia n Joint Stock Bank y, 
Bailci/, supia. It was Imld m Kirby v. Marlborough \^JJak() (1813), 2 M. & vS. 
18, that a bond by A. aud 13. to C. to enable A. to cairy on his irado, conditioned 
for payment of all such sums, not oxcoeding £3,000, which should at any time 
Iheicaftor bo advanced by (J., is not a continuing secuiity to the extent of 
£*3,000 for udvancos made at any time, but extends only to an advance once 
made to that extent. 

(r/) Laurie y. SJivleJhld, supra. 

(e) yee Holland y. Teed (1818), 7 llaie, 50, where tho guarantee was hold to 
apply to bills accepted boioro but not payable till after its tormi nation. 
Apparently a giiariiub'o for ]>a\mmit of goods to be sup j died will cover goods 
contracted for the day bcfoie it was givoi^ und subsequently supplied , and see 
Simmons v. KcAtiing (1818), 2 Staik. 426; title Bankeks anL Banking, Vol. 1., 
p. (311 ; Chitty’s Commercial Law, Vol. III., p. 323. 

(/) Seo Me.iU y. Wells (1810), 2 (’amp. 418, Eor forma of continuing and 
non-continuing guarantees, see Encjclopjedia of Eorms and Precedents, 
Vol. VI., pp. 191 ct seq. Where a mortgage is given to Cover advances made 
to a customor by a bank, caie should be taken in flaming it bo as to indicate 
clearly whether it is intended to bo of a continuing character or not and to 
cover present and future advances or not (see Uopltnson v. Holt (1861), 9 H. L. 
(.-as. 514; Bradford Banking (Jo. y. Bny/ys (^1886), 12 App. Las. 29; BanJe of 
Afriia V. Salisbury Gold Mining Co., [1892] A. I’, 281, P. G. ; Burgess y. Eve 
(1872), L. R. 13 Eq. 460, per Malins, V.-C., at p. 459). As to bank guarantees, 
see, generally, title Bankers and Banking, Vol. I , pp. 639 ct scq. 

(a) Eor examples of “ continuing ” guarantees, see Heffield v. Meadows 
(1869), L. R. 4 C. P. 595 ; Coles v. Hack (1869), L. R. 5 0. P. 65 ; Bastow 
y. Bennett (1812), 3 Gamp. 220 ; Burgess v. Eve (1872), L. R. 13 Eq. 450 ; 
Tanner v. ifoore (1816), 9 Q. B. 1 ; Mtrle v. Wells, supra; Woolley v. Jennings 
(1826), 6 B. & 0. 165; Simpson v. Manley (1831), 2 Or. & J. 12; Browning 
V. Baldwin (1879), 40 L, T. 248 ; Laur%% v. Scholefield, supra ; WtUiams v. 
Hawlinson, supra ; Martin v, Wright (1845), 6 Q,. B, 9i7 ; AlUin y. Kenning 
(1833), 9 Bing. 618 ; Nottingham Hide Co. v. BoUrill (1873), L. R. 8 G. P. 
694; Mayer v. Isaac, supra; Dry v. Davy (1839), 10 Ad. & EL 30; Hitchcock 
V. llumfrey, supra ; Hargreave v. STnee (1829), 6 Bing. 244 ; Weston y. 
Empire Assurance Corporation (1868), 19 L, T. 305. A promiesoiy notik, 
being a promise to pay “on demand,” is, unlike a bill of exchange, .Ja 
poptfnuing security until payment has been mado ^nd the surety released 
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929. Continuing guarantees, given for the fidelity of a person in 
some office or employment, often give rise to difficult questions as 
to the length, in point of time, of the surety’s liability (/«-). 


{Bellingham dh (Jo,^ Ltd. v. Ilurleif (1907), 62 Sol. Jo. 131). Por examples of 
“ specific*’ or “ uon- continuing ” guaiantees, see Kirhy v. Marlborough {Duke) 
(1813), 2 M. & S. 18 ; Nicholson v. Paget (1832), 1 Cr. & M. 48; Tayleur v. 
IVildin (1868), L. R. 3 Exch. 303 ; Kai/ v. Grov(8 (lb29), G Bing, 27G ; Bovill v. 
Turner (1815), 2 Chit. 205 ; Melvilley. Hayden (1820), 3 B. & Aid. 693 ; Walker 
V. Hardman (1837), 4 01. &Ein. 258, H. L. ; Medewe's Trust (1859), 20 Beav. 
688 ; Atwood v. (Jrowdie (1810), 1 Stark. 483 ; Wood v. Priestner (1867), L. B. 2 
Excli. 66, 282, Ex. Oh. 

(A) "W^iere a fidclitj” bond is given as part of the consideration for the 
api^ointmont of the jinncipal debtor to an ofTico or oinidoj^ment, it should, in 
tho interest of tlio sinot}", exiirossly stipulate that tho liond shall ho determin- 
ablo by notice or by the surety’s death [lie Craesy BuG'our v. Grace, [1902] 1 Oh. 
733 ; Gordon v. Calvert (1828), 2 Sim. 253). It may bo as well to mention in 
this place that llio Government Ollh^es t^ciuity Act, IfilO (50 Geo. 3, c. 85), by 
fl. 1, obliges poisons appointed to offices of public tiust in England, and who are 
concerned with jiublic money, to givo security, within ceitaiii proscribed 
peiiods, for the duo performance of their trust ; while the Govoinment Officers 
(Security! Act, 1875 (38 & 39 Yict. c. (if), s. 2, empow’ois tho Treasury fioin lime 
to time, by warrant, to vary tho security ro<|uiiC(l from a person holiling any 
office or emploj’ment in the public service, and ■|>rovidoB that “ where the 
guarantee of any company has, before the pa'?bing of this Act, been accepted as 
security for any person holding any office or euii>lo^ment in tho public soivice, 
such guarantee shall continue to be received a*? secui ity fur such person, subject 
to any power which tho head officer of the d>'paitment in which such 
serves may have to roquu'o some otlior security” [d>id , s. 3). Owing to tho 
delay in getting guarnnteo bonds i^assed in tin* Jicad idlico of an Ihiglish com- 
pany in London it fioquoufly ha]»pens that wlioie the bond of an Jhiglish 
guarantee company is accepted lu Scotland, the time ju’i'scribed for fimliiig 
security expires beiore such bond can be obtained. Accoidiiigl}'^, in Ualhhcrhon 
and Others (1905), (O. U.) 13 Scots T^aw 'riim'^, 205, and Ma<doiigaU and Of/urs 
(1906), (0. IT.) 13 Scots Law Tunes, 200, the Lord Ordinary directed a bond 
of a Scottish guaiantee company to be sulKti luted for that of an English 
company. In this connection it is 16 be noticed that it has recently been bold 
that the giving of a bond of suretyship for a receiver ajqiointed in a debenture- 
holders’ action 18 not ultia iwres of the Baihvay Passengers Assurauco Com- 
pany, which bj’- Act of Parliament (Railway Passengers Assurance Act, 1897 
(60 & 61 Vict. c. XIV.)) is permitted to carry on, besides other business, 
'* the insurance of bonipensation or indemnity in respect of loss or damage 
occasioned to any person or persons by any act or default of any other 
person or persons” {Be Bgnntine, Lid., Owen v. Spiritine, Lid, (1902), 18 
T. L B, 679, 0. A.). In ej>ocial cii’cumstances, sureties to an admmistrntiou 
bond may be dispensed with and administration granted on the administrator’s 
personal bond {In ih^ Goode of Bushforth (1908), 25 T. L. E. 128). It may be as 
well to mention hero that it is usual to have sureties for the performance of 
covenants contained in deeds of apprenticeship, fc5uoh sureties have no principal 
debtor, and them engagements are not, therefore, within tho {Statute Of Frauds 
(29 Oar. 2, o, 4), s. 4; see p. 458, ante. For, save in the City of London, 
.where, by custom of the place, a master can sue his apprentice for breach of 
(COvwant (I/ur a V. Chandler (1670), 1 Mod. Bop. 271), such an action will not lie 
figainst an infant apprentice {GyJlert v. Fletcher (1050), Oro. Car. 179: JJe 
Francesco v. Earn urn (1890), 45 Ok D, 430, per Fry, L. J., at p. 437), though, 
wpai^nuy, he can oe sued upon a covenant by deed for the price of necessaries, 
the ^se must then be treated as if there had been no deed ( Walter v. 
hverard, [1891] 2 Q. B. 369, 0. A., pfr Lord Esher, M.B., at pp. 372, 373). Tho 
surety for the performance of covenants in an apprenticeship deed remains 
hable, even after the apprentice has avoided the deed on coming of age {Cuming 
3 ^ 59). Disputes between masters and ^prentices may 

noa. d and determined by a court of summary jurisdiction (Employers and 
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Where the office is for a specific time only, the liability of the 2. 

surety must be confined to such specific time (i), unless the fidelity Extent of 
bond contains apt words extending his liability to subsequent re- Li abili ty, 
appointments (k). It sometimes happens that, while the condition After re- 
of the bond is general and indefinite as to the time during w'hich ^ppointmenl 
the surety is to remain liable for the employee, the recital shows 
that the appointment of the latter to the office in question is for a 
specific time only. In such cases the condition is restrained by the 
recital and the surety’s liability restricted to such specific time (Z), 
whether the recital specify, in so many w^ords, the length of the 
term of office (/a), or merely state that the appointment was made 
under some Act of Parliament whereby the office is expressly 
limited to a specified period of time (ji). Even where the surety 
may have consented to the reappointment of the employee, he is 
apparently only liable for default^ committed during the period for 
which the original appidntmont w^as made (o). 

Where there is noiliing to control the general and indefinite 
language of the condition of a fidelity bond, and it does not appear 
from any recital therein, nor in any other w^ay, that the office or 
emjdoyment, fur tlie due discharge of wdiich another is surety, is 
limited in duration, the liability of tho surely is co-oxtensive iu 
duration with that of tlie employeo (p). 


‘Woikiiicu Act, 1S75 (Ji8 & oi) Yict. c. OOj, ss. 0, 6\ which may order tho surety 
to pay daiJia^^cs for any la’cacli of tho contract oi a 2 >piviiti(‘cshi 2 ) to au amount 
not exceedin'^ t])o limit (li any) to which lio is liable niulor tho luwfruuieiit oi 
iqmvcnticeship {ihul.^ a, 7; and soo gcnor.illy as to tho contract of apprentice* 
ship, titles Infants and Ojjilduen ; Mas'Ieu and Skiivant). 

(<) Kiffiou V. Julian (ISoo), 4 E. A ]>. S.Vl; Bamfonl v. Iks (1849), 3 
Exdi. 380; 11o8kII v. Lon(f (1811), 2 IM. ^ S 303; St. Savumrk^ Smlhtuarlc 
[Wardens) v. Dubtocli (180(5), 2 & P. (n.’R ) 173. 

(A) Ikpjnn y. Ctxpcr (1819), 2 P). & Md. 431 ; Augero v. Keen (183G), 1 
M. & W. 390, where the condition of tho bond made the surety liable for the 
employee’s fulclity to statutory tiustcos from time to time, and at all times 
thereafter, dining siicli time as tho omidoyee should continue iu his office, 
whether by \ irtiio of his said appointment or of his said reappointment thereto, 
or of any such retainer or employment, by or under the authority of the trustees 
or their successors. It would bo difficult to find words more clear than these to 
show that the parlies intended to provide for tho continuance of the employee 
in office iu order to save expense, so that as long os he continued in office under 
his original appointment only one bond should be requued [Augero v. Keen, 
supra, per Loid Ajunoer, 0 13 , at p. 395 ; and see also Dartmouth Corporation 
V. Sdly (1857), 7 E. & 13. 97 ; Osinald y, BerwicJc^upon^Tweed Corporation 
(1850), o H. L. Cas. 856 ; Portsea Island Union Guardians v. Whilhei' (1860), 
6 Jur. (n. s.) 887). 

(/.) Arlington [Lord) y. Mcrncke (1672), 2 Wms. Sainid. 402 a ; Liverpool 
Water Works Co. v. Atkinson (1805), 6 East, 507 ; and see p. 475, ante. 

(m) Ihid. 

(a) Pe)tpin v. CoopcTj supra. Where the afipoiutment is recited to have 
been made under a statute, which does not* limit the length of the appoint- 
ment to a particular period of time, but is indefinite in its language on this 
subject, the obligation of the surety cannot be bo narrowed [Curling r. 
ChalkUn (1815), 3 M. & S. 502). 

a Kitson V. Julian^ supra; and see Williams v, Jones and A.-U. (1729), 

. 275. 

(p) See Birmingham Corporation v. Wright (1851), 16 Q. 13. 623 ; Sansom' 
V. Beli (1809), 2 Camp. 39 ; Curling v, Chalklen, supra. A bond conditioned 
lor tho due accounting by a collector of church and poor rates to the obligees 
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930 . Where the principal, for whom another is surety, is subse- 
quently appointed to an olBce, and this operates as a cesser of the 
original appointment, the surety, unless the guarantee provides to 
the contrary, ceases to bo liable, even though the second appoint- 
ment does not involve additional nor different duties from those 
originally imposed (q). Moreover, the surety is also freed from 
further liability, under his fidelity guarantee, where the old and 
new apiDointments are so incompatible that acceptance of the new 
appointment necessarily vacates the old one (r). However, the 
mere acceptance by the principal of an incompatible office wdll not 
have this effect in a case where he cannot divest himself of his 
original office ])y bis own mere act, but requires the concurrence of 
another authority to his resignation or amotion, such authority 
not being privy or consenting to the second appointment (s). So 
where the second appointment ^oes not operate as an imjolied 
amotion from the old office, because the authority making the second 
ap2)oinfcment cannot remove the principal from Ids original office, or 
accept a surrender thereof, tlie surety continues liable (/). 

Where the now office or employment is not incompatible wiLli the 
original one and does not operate as a cesser thereof, the surety is 
not discharged (a). 

931 . The conversion of the office filled by tlic principal from ** an 
annual office'* into one during iffeasure” will determine the 
surety’s liability (h), unless the guarantee provides to the contrary (<•)• 
On the other hand, where one of the terms of a contract of service 
makes it determinable by one month’s notice on either side, and 
afterwards, without the surety’s knowledge, it is agreed that the 
service shall be terminable by three mouths’ notice, the surety is 
not discharged where he has not chosen to make such term jiart of 
Ins own contract ((?)• 

“ and thf*ir Bnccessors,” wore church warden s and oversoerB, was laOd 
not to extend beyond the year (»i' ollico of such obligees, as the collectors 
ai»})()intment was only for such yarlod {/ycad/e^ v. Krane (1824), 2 Biiig. ^2), 
though, apparently, had feiich collect or » appoiiitmt'ut been fora longer period 
than that of the obligees, the sun^tics would have rouiaincd liable to ilio 
EUccossors” of the original i.bligecs (M'Uaheii Alston (1880), I M. & W. o80). 
Tlie words “and their rucccssois’' in such u bond might conceivably be 
inserted to meet the death of the origiiuil obligees duiing the collector’s year of 
office. 

q\ Mailing Union v, Oraham (1870), L. E. 6 0. P. 201, 

r) Frank v. Fdwatda (1852), 8 Exch. 214; Anderson v. Thornton (1842), 
3 (J. B. 271 ; and sco 11, v. Fattman (1788), 2 Term Eop. 777 ; Milward v 
!/7/a^‘7/er (1787), 2 Term Eep. 81, As to incompatible offices, see, generally, 
title OoapoiiATiONS, Vul. YIIL, p. 332. 

IL V. PatUson (1832), 4 B & Ad. 9. 
u) Worth V. Ntwlon (l8o4), 10 Exch. 247. 

(a) See Prank y. Kdwardsy Buprg,; Anderson v. Thornton, auprd. Thus, whore 
fk person becomes surety for a cleik in a bank, who is afterwards apjiointod 
manager of the bank, the surety will not be relieved from liability, unless it 
is proved that whf3u the principal became manager he ceased to be a clerk 
{A nderstm V. Thornton, supra), 

{hS Cambridge Corpi/ration v. Dennis (1858), E. B. & E 600. 

(c) Oswald V- Bcrwick^upon-Twcetl Corporation (1856), 5 H. L. Cas. 050; 
Da) i aouth Corporation y. S%llg (1857), 7 E. & B. 97. 
id) Sanderam v. Aston (1673), L. E 6 Exch. 73, where the surety was 
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932. Any material alteration in the duties of the principal^d 6i:ct. i 
‘office, whether effected by Act of Parliament {e) or otherwise, will Extent of 
discharge the surety (/). Where, however, the duties are not Uabllity, 
materially altered, but lessened, the surety’s liability continues, Material 
even though the salary be reduced as well (g). Moreover, where alteration ia 
the surety has guaranteed the fidelity of a person holding two principaFa 
offices, one of which is subsequently altered while the other is not, ‘^“^*®** 

his guarantee still applies to the latter (h\ though, in general, any 
alteration in the contract between the creditor and the principal 
debtor to which the surety has not consented will discharge the 
latter, unless it is, without inquiry, evident that the alteration is 
unsubstantial, or that it cannot but be beneficial to the surety (t). 

933. The subdivision of the original office in respect of which Suhfiivieion 
a fidelity guarantee has been given, when coupled with an alteration 

in the amount and character o? the remuneration, will terminate ° 
the surety’s liability (/r). 

934. Whether a reduction or increase of salary of the principal Alteration of 
debtor, or alteration in the mode of payment thereof, will relieve P“ncii)ai’8 
the surety from liability greatly depends on the language of the 
guarantee (Z). If, however, the amount of the salary of the principal 

is to be treated as an essential ingredient in the contract, care must 
1)0 taken by the surety to have a stipulation on the subject intro- 
duced into the guarantee or condition of the fidelity bond, as 
otherwise the alteration wdll not affect his liability (m). 

Where the appointment contemplated by the surety is not made at Contemplatefl 
all, but another at a higlier salary, the surety will not be bound, as appointment 


ultimately discharged from liability because the master continued to employ 
tbo servant with full knowledge of bis h«vnig failed to account and pay over 
moneys, and without inforiiiing tbo surety thereof ; see also Nicolsons v. Burt 
(1882), 10 H. (Ot. of e^esfl.) 121. 

(e) Fyhus v. GM (185G), G E. & 11. 002; Baitlett v. A,-G. (1709), Park. 277 ; 
Mailing Union v. Graham (187G), L. 11. 5 C. 3^ 201. 

(/) Bonar v. Macdonald GO), 3 II. L. Gas. 226; Wtinhley Uihan Diatrkt 
Council V. Poor Laio and Local Government Ojficci a' Mutual Guarantee Association^ 
Ltd, (1901), 17 T. L. R 516, 

((;) Flank v. BdiraiJs (1852), 8 Exeb. 214. 

(/i) Skilleit V. Fletcher (18G7), L 11. 2 0. P.469, Ex. Cb. ; Ilarrisony, Seymour 

ra , L. R 1 0. P 518; Croydon Gas Co, v. Pidcuison (1876), 2 C. P. 1). 46, 
; Brown Co. v. Brown, Brown v. Blown tC* Co. (1877), 36 L. T. 272, C. A. 
(t) Ifolme Y. Brunshill (1878), 3 Q, B. D. 495, 0. A., per Cotton, L.J., at 
p. 505 ; and see R. v. Herron and Montgomery, [1903] 2 1. B. 474. ^ Thus, a surety 
in a bond, conditioned for the good conduct of a banker’s clerk, is not liable for 
luisbcbaviour consequent upon bis being allowed to become a customer and to 
keep an account with tbo bank {Stovtld v. Ujitoii (1836), 6 L. J. (c, P.) 126). 

(k) R. V. Herron and Moidgomery, stqira. But where a person is appointed 
collector of poor rates for a whole parish, bis subsequent transfer from one 
district of the same parish to another district thereof will not per ae discharge 
his surety (Portaea Island Union Guardians v. Whillier (1860), 6 Jur. (N. 8.) 
887). 

(1) As to interpretation, dee p. 474, ante. 

{in) Frank y. Edwards, aupra^ per Pahke, B., at pp. 220, 221. The sub^tu- 
tion of payment by commission for remuneration at a fixed salary as originally 
arranged will, however, operate os a discharge (Horih Western Rail, Co. f. 
Wkinrai/ (1854), 10 ExcR 77). 
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hie liability in such a case never even attaches (n)- Moreover, 
where the original appointment of the principal debtor is for an 
indefinite time, and the surety has agreed to be liable so long as the 
former continues in office, the subsequent reappointment of the 
principal debtor at a different salary will revoke the original 
appointment and terminate the surety’s liability (o). 

935. In the absence of an agi’eement to the contrary, a con^ 
tinning guarantee is revoked, as to future transactions thereunder, 
by any change in the constitution of the persons to or for whom the 
guarantee was given (p). 

936- Whether the surety’s liabjlity will continue after an 
increase has taken place in the number of the persons to whom the 
guarantee was originally given is more or less a question of 
intention, ascertainal)le by referen/^e to the terms of the guarantee (q) 
and to its subject-matter (a). This intention should, however, be 
clearly expressed, if effect is to be given to it (/>), and the mere use 
of langUiXge indicating that the guarantee is given to certain 


(n) Udllnnd v. Lf'a (ISul), 9 Exch. 4130. 

(o) Bamford v. ll<» (18 Ui), i3 Ex« b. 3S0, /xr ToLi.ocK, 0.T3 , at p oSiJ , and 
Toanm Co-opcrathi'e Aijriculiiiral and Dainj SoaHi/ v. Folaj, [1910] *2 I. Iv 1277, 
0. A. Wheio tlio principal debtor (a dork to poor law puiudians) obtiiinod an 
incToaRG of salary i'rom bis eiiiployeis (the board of guardians) by fraud, not only 
was bis surety not theieby disdiargod, but, on tlio contrary, the loss occasioned 
to the board of guardians by sadi fiaud was ladd to be recovoiablo from tho 
surety uiidor a 2 )olicy for the due and faithful dischaige of his duti(*s by Ibo 
pi in cijial debtor (sec Braynhy Union (ivaxlinns v. Gnarantce Society (190(1), 01 
J. r. 308, C. A.). 

{p) See Partnorsbip Act, 1890(53 & 54 Vict. c. 39), s. 18. This enactment, 
wbicn does not ajijdy to corporations (see title Hankers and Hanking, Vol. 1., 

f . 642), is very bimilar in toims to t\\o Meicanlile liuw Amendment Act, 1856 
19 & 20 Viet. c. 97), s. 4, which it reidaoes, tbongb in some respects the language 
of the laterenaftment aiipeaiB to be stronger than that of the older one (see title 
Hankers anii Hanking, Vol. I., p. 642, note {h ) ). It has not introduced any 
material alteration in tho common law (see Lindloy’s Paitiiersbip Act, 1890, 
p. 47; Liudley on Partnership, 7th ed., j). 137), so that the decisions given prior 
thereto and to tho ‘earlier enactment are siill applicable {Baclchmise v. Hall 
(1865), 6 B. & S. 507, per BrA<’KBURN, J, at !>. 520). These decisions, which 
are dealt with in the text, are (many of them, at least) commented upon and 
coUected 3 Doug. (k. ij.) p. 326, n. (d) ; see also, as to the effect of changes 
in the members of a firm on guaianlees in general. Smith v. Patrich, [1901] 
A. C. 282; Ex parte Knuingt on (1813), 2 Ves. & B, 79, per Lord Eldon, Jj.O,, 
at p. 83; Eyton v. Knight (1837), 2 Jur. 8 ; Bank of Scotland v. Christie (18-10), 
8 Cl. & Pin. 214, I£. L. As to partnership and the liabilities of partners 
generally, see title Partnership. 

{q) Box.klu)im y. Hall, supra, per Blackburn, J., at pp, 519, 520; and 
see PeoM v. Hirst (1829), 10 B. & C. 122 ; Ex parte Watson (1815), 19 Ves. 
459 ; Fariente v. Lubhuck (1856), 8 Do Q. M. & G. 6, 0. A. ; Eyton v. Knight, 


BUpra, 


(a) Barclay v. Lucas (1783), 1 Term'Eep. 291, n,,per Lord Mansfield, atp. 293. 
This dictum still holds good, though the actual decision given can no longer be 
supported (see Dance v. Ondler (1804), 1 Bos. & P, (n. ii.) 34), having regard to 
the cases cited note (cj, p. 499, post 

[b) Strange y. Let (1803), 3 East, 484, per Lawrence, J., at p. 491 ; Backhouse 
V. Hall, supra, per Blackburn, J., at pp. 519, 620; and see Metcalf v. Bruin 
(1810), 12 East. 400; Kipling v. Turner (1821), 6 B. & Aid. 261; Ex parte 
Kensmjton, supra. 
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individuals in their capacity as partners in a “ firm ” cr ** house '* 2. 

will not suffice for the purpose (c). Extent of 

A guarantee given to one person for the fidelity of another L iabili ty, 
ceases to operate after the former has taken a third party into 
partnership with him (d). So, securities given to a banking firm 
for a current balance do not cover transactions subsequent to tlie 
admission of a new jiartner (e). 

937. The death of a member of the firm to whom a guarantee Decrease in 
is given will generally discharge the surety (/), oven though the niimberof 
guarantee be given for a fixed time, wdiicli has not expired when wh^thc 
tlie death occurs ( 7 ), unless a contrary intention be indicated by guarantee is 
the guarantee (h). A bond conditioned for faithful service of the 
principal to the o))ligoe and his executors does not make the 

surety liable for defaults coinmiLted by the principal, after the 
obligee’s death, wdien in the service of the executors who continue 
the business and letain him in tlfeir employment (0 • The retire- By retirement 
ment of a partner from the firm to whom a guarantee has been firm, 
given will determine the surety’s liability as to future transactions 
thereunder (A), in the absence of aJiy expression of intention to the 
contrary contained in the guarantee (/). 

938. The Bul)SO(j[uent incurporaliou of a voluntary society, or Change of 
private partnoisliip firm, to whom a guarantee is given will 
terminate the surety’s liability as to future transactions there- 
under (m). But a mere statutory change in the naino of a company 


(f) Weston Borioo (1812), 4 Taunt. 673 ; and sco Pemberton v. Oahs (1827), 
4 Kuss. lol ; Ifollondv. Teed (1818), 7 llaro, 00; Bpiers v. Houston (1820), '1 Hli. 
(x. s.) 615, II. L. ; Wri\jlit v. llussd (1774), 3 AVils 530. A difforout \iew from 
that oxpn-yscd in tliebo casos was foriiioily hold (soo We^^ton y, Baiton^ mjmu 
per Lord Mansvielu, at p. 681 ; Baclihouso v. Hull (1865), 6 B. it S. 607, per 
BLA.CKBU11N, J., at p. 619 ; Ikirday v. Lucas (1783), 1 Torm Eop. 201, n.). This 
last-named case is apparently overruled (see Dauce v. (j^rf/Zrr (isOl), 1 Hos. & P, 
(n. e.) 31 ; Stranqe y. Lee (1803), 3 East, 484 ; Weston v Barton, supra) 

{d) Wright V. Russel, supra. 

(e) Eytony. Knight (1837), 2 Jur. 8; and see Banlc of ^Scotland v. Christie 
(1840), 8 Cl. & Fin. 214, H. L. 

(/) See Partnership Act, 1890 (53 & 64 Yict. c. 39), s. 18 ; Phillips v. 
Alhambra Palace Co,, [1901] 1 K. B. 69; ISir<iuge t. Lee, supra; Wfistou v. 
Barton, supra; Pemheiton v. Oakes, supra; Chapman v. Betkinton (1842), 3 
Q. B. 703 ; Bank of Scotland v. Christie, supra. As to the effect of change 
by death etc. in a fii-m, to which an apprentice is bound, on the liability of a 
surety for the latter, see Lloyd v. Blackburn (1842), 9 M. & W, 363 ; R. v. St. 
Hariins, Exeter [Inhabitants) (1835), 2 Ad. & El. 656. 

(./) Bvlhmd V. Teed, supra; and see Partnership Act, 1890 (53 & 64 Vict. 
c. 39), e. 18. 

[h) See Metcalf y. Bruin (1810), 12 East, 400; and seo Partnership Act, 1890 
(53 & 54 Viot. 0 . 39), s. 18. 

(?■) Barker v. Parker (1786k 1 Term Rep, 287. 

[h) Myers v. Edge (1797), 7 Term Rep. 254; Dry v. Davy (1839), 10 Ad. & El. 
30; Solvency Mutual Guarantee Go, v. Freeman (1861), 7 H. & N. 17; and see 
Partnership Act, 1890 (53 & 54 Yict. c. 39), s. 18. 

(l) Pease v. Hirst (1829), 10 B. & 0. 122 ; Re Carlill, Ex paiie Marsh (1815), 
2 Bose, 239, 242 ; Be Ireland and Harrison, Ex parte Loyd (1838), 3 Done. 305, 

(m) Dance v. Girdler, supra, where the guarantee was given to a voluntary 
society “and its successors.” 
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already registered under an Act of Parliament, whereby the rights 
of the company and the obligations of the surety are in no way 
varied, will not release the surety from liability where the rights 
and remedies of the company are expressly preserved by the 
statute effecting such change (n). 

939. Save where an amalgamation or consolidation of two 
companies is effected by statute, expressly or impliedly preserving 
rights against a surety (o), a guarantee given to either is generally, 
by such amalgamation or consolidation, invalidated as to future 
transactions (p). For an amalgamation of two companies, even 
though they be banking companies, need not necessarily cause 
the business thereafter carried on to bo the same as was theretofore 
carried on by either (q). 

940. Sureties to a company may by conduct become estoiipod 
from denying their liability a/ter the reconstruction of such 
company (r). 

941. A surety for the fidelity of an agent is not liiilile after the 
agency has been intrusted by the employers to a now lii’in com- 
prising such agent (s), even where the surety had knowledge, 
before he executed the fidelity bond, that the agent intended to 
enter into the partnership after the execution of tlie fidelity bond (f). 


(>/) Groux' 8 Improved Soap Go,, Ltd. v. Cooptr (18C0), R C. B. (n. s.) 800; 
TWlson V. Craven (1841), 8 M. & AV. ; and soo Gtqnlal and Goniihes Hank v. 
Hank of England (1880), 61 L. T. 516; PreArotf, Dmsdale^ Cave, Tugwdl tfc (\t. 
V. Bank of England, (.1801] 1 (i. 651, A. Theso two last-citod cases uio 

not guarantoo cases, but cases decided under tlio Bank ('baiter Act, 1841 (7 & 
8 Vict. c. 32), 88, 23, 24. They are, however, m pan niaiend, and are therefore 
ref 01 red to. 

(o) London, Brighton and Sunth Coast Bail. Co. v. Goodwin (18*19), 3 Exc-h. 
320, where the consolidation did not affect the renponsibility of lhc3 jn’incipal for 
whose fidelity the surety bad agreed to become liable; see also Kasiern Union 
Bail. Co. V. Cochrane (1853), 0 Exch. 197. 'Where au amalgamation takes 
jilaco of the firm to whom a guaiaiiteo was given with soiiie other Ix'dy, render- 
ing such guarantee inoperative as to futuio transactions theieunder, the new 
amalgamated body, can only sue in its own name, or in that of its public officer, 
in respect of past transactions under tho guarantee when a change of name 
only is effected by the amalgamation (Wtlsioi v. Craven (1841), 8 M. & W. 581). 
If, however, the amalgamation has a greater effect than this, the liability of tho 
surety under the guarantee, in respect of past tran^sactions, must, apparently, 
be enforood bj^ the persons to whom the guarantee was originally given [Lloyd* 8 v. 
Harper (1880), 16 Oh. i). 290. 0. A. ; Holler v. Lambert (1810), 2 Camp. 548), 

(/>) See title Bankeks aj^d Banking, Yol. I., p. 642 ; Tjindley on Partner- 
ship, 6th ed., p. 127 ; Bindley on Companies, 6th ed., Vol. I., p. 369, n, (s), 
Yol. II., p. 1211, n. (d). Beasoning by analogy to cases decided under tho 
Bank Charter Act, 1844 (7 k 8 Vict. c. 32), ss. 23, 24, it would seem that where 
one corporate banking company absorbs another the former can sue on 
guai'anlees previously received by it {Capital and Counties Bank v. Bank of 
England, supra), but not on those given to the bank absorbed [Prescott, Limadale, 
Cave, Tugwell & Go. v. Baiik of England, supra), 

(g) Preacott, Dimsdale, Cave, Tugwell & Co. v. Bank of England, supra, per 
A. L. Smith, L. J., at pp. 364, 365. 

(r) Ashby V. Day (1885), 33 W. E. 631; see title Estoppel, Yol. XIII., 
p. 397, note [k). 

(«) Bdlaira v, Ehsworth (1811), 3 Camp. 53. 

(t) Monitfiore v. Lloyd (1863), 12 W. B. 83 ; London Astaranct Co, v. Dold 
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Where the surrounding circumstances indicate an intention on 
the part of the surety to remain liable after the principal has taken 
another into partnership with him, the guarantee will continue 
applicable to future transactions {a). 

942. A bond given by a surety for repayment of such sums as 
may be advanced to meet bills drawn by two persons in partnership 
or either of them, does not extend to bills drawn by one of such 
persons after the death of the other (i). 

Unless a contrary intention is indicated, the retirement of a 
partner from the firm, for whose fidelity the surety has made 
himself liable, will determine the surety’s future liability (c), even 
where the guarantee contemplates its continuance after the death 
of such partner (d). 

943. Wliero a surety would be discharged from liability by the 
subsecpient incorporation of persons to whom a guarantee is given, 
or in the case of a company being the guaranteed creditor by its 
consolidation or amalgamation, he will also be discharged by 
similar clianges taking place after the date of the guarantee in the 
constitution of the principal debtors for whom such guarantee was 
given (c). 

Sub-Sect. 3. — Fraud on the Creditor. 

944. Where a transaction takes place on the faith of a wudtien 
guarantee, which, to the knowledge of the surety or his agent, 
is in existing circumstances worthless, the surety may in some 
circumstances bo liable to an action for false representation (/). 

(18-14), 6 Q. B. 514 ; and soo Mills v. Alderhury Union Guardians (1840), SExch. 
oOO. 500. 

(a) Leathley v i:>yycr (1S70), L, E. 5 C. P. 505 ; and see Bauh of Britibh North 
Auirnca v. Cavil her (IvSOl), 4 L, T. loO, P. C. 

t h) Simson V. Cooke (1821), 1 Biug. 452. ' 
c) Cambridye University v. Baldwin (IS.'fi)), 5 M. & W. 580. 
d) Ibid. 

c) This viow is, it is submitted, warianted l)y tho of thn Partner- 

bliip Act, 1890 (53 & 64 Yiet. c. 30), s. 18. Scop. 408, aniCj wliero tbo effect 
of cbnnges in tho constitution of the persons to whom a guarantee is given is 
considered ; and as to tho effect of changes m paituership 'firms genoially, sco 
tltlo PAUTNEllSIIir. 

(/) Bariuich v. JCnyhsh Joint Stock Bank (1867), L. E. 2 Exch. 259, Ex, C'h, ; 
and 800 Miu'kayy. Coinmcrctnl Bank of New Brunswick (1874), L. E. 5 P. 0. .^94. 
The referee of an intending lessee, who in answer to in(piiries states that tho 
intending lessee is a man of substance and respectability, well knowing the 
contrary to be the case, is liable for such misrepresentation {Leddctl v. 
McBouyaU (1881), 29 W. E. 403, C. A.). WKen a banker is asked as to the 
standing and financial position of a customer ho need not make any inquiries out- 
side as to the solvency or otherwise of tho customer, nor do anything more than 
answer the question put to him honestly from what he knows from the accounts 
and books before him [Parsons v. Barclay ^ Co,^ Ltd., and Goddard (1910), 103 
L, T. 196, C. A.). Where a partnership film fraudulently pledged goods belong- 
ing to a third person to secure a debt due from the firm to its bankers, tho 
owner was held entitled, to the extent of the value of such goods, to the Ixmotit 
of a guarantee for the payment of such partnership debt given by a member 
of the firm, who was innocent of the fraud perpetrated by his co-partners 
[lie Stratton, Ex parte Salting (1883\ 25 Ch. 1). 148, C. A.), lie was also 
held entitled to prove, in respect of tlie goods wrongfully pledged, agamst the 
separate estate of such innocent partner [tbid.). As to the fraudulent omission of 
a surety to reduce a guarantee into writing, see p, 456, ante. As to a fraudulent 


» m 

9 

Bbot. 2 . 
Bxtent of 
Liability. 

By death. 


Alteration in 
membership 
of firm 
guaranteed. 


Change of 
Biatns of 
principal 
debtors. 


Fraudulent 

suicty. 



m 


Guabantee. 


Sect. 8. 
Enforce- 
ment of 
Liability. 

Remedy. 
Procedure. ‘ 


Uacondi- 
tional leaTC 
to defend. 


Joinder of 
parties in 
action. 


Sect. 3. — Enforcement of Liahilify. 

946. The remedy (g) against a solvent (/i) surety on his guarantee 
is by action in the High Court or in the county court, according 
to the sum claimed (i). 

946. Where the claim is in respect of a debt or liquidated 
demand only, the plaintiff can proceed in the High Court by 
specially indorsed writ ( j), which need not, apparently, disclose 
the fact that the defendant is a surety (/:). 

Where recourse is had to the remedy by specially indorsed 
writ, if there be no acknowledgment of liability either l)y the 
principal debtor or the surety, nor anything else to show" that the 
defence is for jmrposes of delay, unconditional h,ave to defend will, 
generally, be given (Z). 

947. When the interest of the creditors in a guarantee is joint, 
though in terms joint and severtil, the action must be brought in 
the name of all the persons to whom the guaiantee is given (m). 

An action may be maintained by the several partners of a 
firm, upon a guarantee given to one of them, if there bo evidence 
that it was given for the benefit of all (/?), and especially if llio 
partner to whom the guarantee was addressed did not carry on 
any separate business to which the guarantee could relate (<>). On 


coiiYoyiince of the s\iioty’8 propeity, see p. 479, ante, and title rjiAUUULENT 
AND Voidable Conveyances, pp. 77 ct seq,, ante. As iu inisiejn’e.scntation, 
actual and coiibtructivo, gonerally, seo title MisiiErnESENTAi'U'iN anj) hi! add. 

((/) As regards tlie evidence of the principal debtor’s dt*fault. \vluoli the 
creditor must pi educe in court in an action against a surety on his goaiauteo, 
BOO p. 487, a?/fe. 

(7i) For the olTect of bankruptcy on a guarantoo, see title BANKiiUPTCY and 
iNSOLVENCy, Vol. II., pii. 204, 205. 

{i) As to tlio oidinary jurisdiction of county courts, see title County Ooukts, 
Vol. YlII., pp. 428 et seq. ; and as^to the jiirisdicU-on in remitted actions, seo 
tlnd., pp. 438 et seq, 

{J) As to this method of proceduio under K. S. 0., Ord. 3, r. 6, seo title 
Practice and Procedure. 

fk) «ee Caldwell Y, Wren (1877), 12 I. L. T. 146; Ahcarn v. O' Couovan (1880), 
15 I. L. T, 17. As to assignment of breaches of a fidelity bond, see Hloihat v. 
GoodfelJow (1832), 1 Nev. & M. (ic. B.) 202. As to assignment of breaches 
generally, see title Bonds, Vol. Ill,, pp. 94, 102. 

(i) Lloyd's Ba7tlcwg Co. v. Ogle (1876), 1 Ex. I). 262 ; B. S. 0., Ord. 14, r. 6 : 
and see Harrison v. Gordon {Lord) (1887), 3 T. L. B. 490 ; Harrison v. Lascelles 
{Lord) (1887), 3 T. L. E. 490; AngJo-Italian Bank v. Wells, Anglo-Italian Bank 
V. Davies (1878), 38 L. T. 197, 0. A. 

M Bugh v. Striugjield (1858),' 3 C. B. (n. b.) 2 ; and seo Jones v.BearJi (1852), 
2 De O. M. & G. 886, 888. In Scotland the moaning and effect (formerly con- 
eidered doubtful) of the words “jointly and severally” are explained in 
llemings y. Oemmill (1907), 46 Sc. L. B. 281. It is not a principle of equity 
that a joint o-ovenant shall over be oonsideied ns if it were joint and several 
{aunmer v. Powell (1816), 2 Mer. 30). Thus, a joint covenant of indemnity will 
nOT be extended beyond its legal operation, there being no ground on which to 
miefr mistake in the nature of the mstniment, and no previous equity entitling 
the oo^nantee to a several indemnity from each of the covenantors (ihvL). 

(w) OaTreit v. Handley (1826), 4 13. & 0. 664. An action may be maintained 
upon a bond, expressed to be payable to a mercantile linn, by the persons who 
actually instituted the firm when the bond was executed {Molhr v. Lambert 
(1810), 2 Camp. 648). ^ 

(o) Walton V. Dodson (1827), 3 0. & P. 162. 
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the other hand, where a guarantee is addressed to several persons, Sbot. 3. 
one of whom has no interest whatever in the subject-matter Enforce- 
guaranteed, he need not be joined as a plaintiff ( p). Moreover, ment of 
where a guarantee is given to one member of a firm personally, in Liability, 
consideration of his undertaking not to sue certain debtors of the 
firm, he can sue on the guarantee alone without joining his • 
partners as co-plaintiffs (q). 


948. A guarantee given to the trustees of an unincorporated Trustees etc. 
company (r), or to an official of a court of justice, acting as trustee 
for a fluctuating and unknown body of suitors (.sf, or to a committee 
of a society of underwriters (t), may be sued upon by such persons 
for the benefit of those they represent. 


949. A guarantee, not addressed to anyone, can apparently be By whom 
enforced by the party to whom, or for whose benefit, it was guMantoe 
given (a). 


950. A person who is not a party to a guarantee or indemnity Enforcement 
or fidelity bond of suretyship can sometimes sue thereon, as being stranger, 
entitled to the benefit thereof (b). To entitle him to sue either of 
tho contracting parties he must possess an actual beneficial right 
wliich places him in the position of crfitui qne trust under the 
contract {c ). 


{])) riace V. Jhlegal (1S3S), 4 IJmg. (x. c.) 426; and eeo Piilmer v. &par$livH 
(lS42)4Mjm. &(i 167. 

(7) Aqauo v. Forhea (1861), 14 Moo. P. C. 0. 160. 

(r) Metcalf V. Bruin (1812), 12 Eriet, 400. 

(5) Latnb v. Vice (1840), G M. & \V. 407. 

(/) Lloyd's V. Harper (1880), 16 Oh. D. 200, 0. A. ; and soo L^atldey v. ^pger 
(1870), L. K. 5 C. P. 59j ; Mailer v. Lambert (1810), 2 Camp. 648. As to the 
effect of amalgamation of firms or companies, sec p. 600, ante, 

(a) JValton v. Dodson (1827), 3 C. & P. 1()2. It is ddiicult, if not impossible, 
to reconcile this case with those cases (see p 407. ante) which decide that to 
satisfy the Statute of Prauds (29 Oar. 2, c. 3), s. 4, tho names of tho contracting 
parties must appear in writing. Where, however, such a guarantee as that 
referred to in tho text is accepted in wilting signed by the person to whom it 
was delivered, tho statute would then clearly be satisfiod. 

(b) See Ken7iey V. JfH/nployers' Liability Assuiame Corporation^ [1001] 1 I. R. 
301, 0. A. ; Lloyd^s v. Harper ^ supra. In Re Htrattony Ex parte Salting 
(1883), 25 Ch. D. 148, C. A., a third person, whose securities had been 
irauduleiitly pledged to a bank for a debt of a partnership firm, was held 
entitled pro tanto to the benefit of a guarantee for payment to the bank of the 
partnership debt given by a member of tho firm who was innocent of the 
IrauduLent pledge complained of. As to whether a person, not a party to a 
guarantee, can sue thereon in his own name, where it is intended to operate for 
tho benefit of all parties interested in the fulfilment of certain duties the perform- 
ance of which is guaranteed, see Kenney v. Employers' Liability Assurance Cor* 
porationy supra, at p. 322, where the suit was framed as an action by the obligee 
of the suretyship bond, as the legal party to the contract to recover the amount 
of tho bond, joining as co-plaintiff the pavty who, upon the facta stated, was 
equitably and benotioially entitled as between himself and his co-plaintiff to the 
damages recoverable upon the breach of the bond ; see also Britannia Steamship 
Insurance Associationy Ltd, v. Duff (1909), 46 Sc. L. R. 894. 

(c) Candy v. Candy (1886), 30 Ch. I). 67, 66, 67, 0. A.; Lloyc^s v. Harper^ 
supra; Tomlinson v. Qill (1756), Amb. 330 ; Re Flavelly Murray v. Flavell 
(1883), 25 Ch. D. 89, C. A.; Drimmie v. Davies, [1899] 1 I. R. 176, 0. A.; 
Gregory v. WilUarns (1817), 3 Mer. 582; Fage v. Cox (1862), 10 Hare, 163; 
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951. The person to whom a guarantee is given may assign the 
guaranteed debt and the securities for the same (d). Where he 
does so, the assignee acquires all the rights of the assignor (e), 
including the right to sue in his own name on the guarantee (/). 

952. The plaintiff may join as defendants to an action on 
a guarantee all or any of the persons severally or jointly and 
severally liable thereunder ( 17 ), and a bond under which the 
principal and the sureties are liable may be enforced against them 
in the same action (k). 

953. The amount recoverable from each of several sureties, 
whose liability under the same guarantee is exj>ressed to be for a 
limited sum named, depends on whether each has made himself 
liable for that sum, or whether that sum represents their total 
aggregate liability (i). In the former case the full amount can be 
recovered from each consecutively (A), wdiile in the latter j)ay men t 
of such sum by one of them relieves the rest from further liability 
on the guarantee (Z). 

Liability under a guarantee may bo made the subject of a set-off 
or counterclaim (m)- Moreover, a debt due to a deceased partner 


Tweddle v. Atl'insofi (18G1), 1 L. & S. 393; Dijcon v. Reuter^ a Telegraph. Co, 
(1877), 2 C. P. I). 02 ; and see Kmueg v. Employers^ Liability Jssuranca 
Corporation, [1901] 1 1. K. 301, 307, C. A. ; IPcsf v. Houghton (1879), 4 0. P. D. 197. 

(f/) Wheatley v. Baatow (1865), 7 Do Q-. M. & Q-. 201, C. A., per TuilNEii, L.J., 
at pp. 279, 280 ; but see Jle Barrington, and Burton (1804), 2 Soli. & Lef, Il2; 
Re Burned' s Banking Co.^ Ex parte Stephens (1868), 3 Ch. App. 763. 

(c) Wheatley v. Bastow^ aupra^ per Turner, L J., at pp. 279, 280. 

(/) IhuL; and see Re JIalJdt & Co., Ex parte Cocks, Biddidph & Co., [1891] 

2 U. B. 256, 0. A. As to aRsigiinionts of debts and choses in action, see Judiua- 
tiiro Act, 1873 (36 & 37 Vict. c. CG), s. 26 (6) ; and title Ciioses in Action, 
Vol. IV., pp. 367 et seq. As to givpig notice to the surety of the assigninont of 
a guarantee, see Wheatley v. Bastow, supra, per Turner, L.J., at p, 280. 

((/) R S. 0., Ord. 16, r. G. See also title Practice and Procedure. A joint 
security will not be construed to bo joint and several even though one of the 
parties thereto is a .surety (fJomsy. Beach (1852), 2 De G. M & G. 886, 888 ; and 
see Sumner v. Fawell (1816), 2 Mer. 30; Other v. Iveson (1855), 3 Drew. 177 ; 
contra, Thorpe v. Jackson (1837), 2 Y. & C. (EX.) 553). A surety for the price of 
goods sold to another, under bills of exchange drawn by the vendors of the 
goods on the vendees and indorsed by the latter to the vendors, who reintlorfiod 
them to the surety, was, on the bills being dishonoured at maturity, held liable 
for the amount of the bills to the vendors, who wore not prevented from suing 
the surety on the ground of circuity of action (Wilkinson y, Unwin (1881), 7 
Q. B. D. 636, 0. A.). 

(A) Beri^nck-iipon- Tweed Corporation v. Murray (1856), 7 Do G. M. & G. 497. 
In such a case costs are given against the principal debtor only and the sureties 
are not liable for same [ibid.). As to parties to actions on suretyship bonds, see 
also Corkhurn v. Thompson (1809), 16 Ves. 321, 326; Madox v. Jackson (1746), 

3 Atk. 406. 

(i) A defendant who alleges in his defence that his guarantee was given on 
terms which limited his liability thereunder need not state that such terms were 
in VTiting [Qaley v, Taylor (1848), 2 Oar. & Kir. 551). 

{k) FeU V. Qoslin (1852), 7 Exch. 185; Collins v. Prosser (1823), 1 B. & 0. 
682; Norton v. Powell (1842), 4 Man. & G. 42; Ellis v. Emmanuel (1870), 
1 Ex. D. 157, C. A.; Armstrong v. Cahill (1880), 6 L. E. Ir. 440, 

(/) Collins V. Prosser, supra, per HoLROYD, J., at pp. 687, 688. 

(m) E. S. 0., Ord. IP, r, 3; Anglo- Halt an Bank y, Wells, Anglo-Italian 
Bank V. Dmies (1878), 38 L. T. l»7, C. A.; Bardets y. Jarvis, [1903] 1 K. B. 
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from a surviving partner and a third person, as surety, may Sect. 3. 
have set off against it a dolt due to such surviving partner from Enforce- 
the deceased which was agreed to be applied in liquidation of the Went of 
guaranteed debt (7t). Liability. 


Where the creditor has by will bequeathed a legacy to the Retainer by 
surety, the executor of such will is entitled to retain out of the executor 0 / 
legacy the amount due from the surety to the testator under the 
guarantee (0). _ 

The creditor is, however, not entitled to the benefit of Conntcr- 
counter-bonds or collateral securities given by the principal debtor 
to the surety to indemnify the latter in respect of liability under the 
guarantee (p). 


Part VI. — The Surety’3 Rights against the 

Creditor. 

Sect. 1 . — IIow such Ilights are acquirccL 

954. The rights of a surety against the creditor accrue to him When^ 
from the relation created by the guarantee (i/), and arise at the * 

lime of his becoming surety, and not merely when he discharges 
the obligation of the principal debtor (;*)• It is not, therefore, the 
law that the surety has no rights until he pays the guaranteed 
debt (s). 

The rights of a surety may also be acquired where tw^o or more Rights 

acquired by 

649; Jeffs v. Davies (ISGC), L, K. 1 Q. B. 372; and see p. o26, post^ and title debtor 
Set-01'1' and Counterclaim. Eormerly a mere liability undor a guarantee 
could not have formed the subject of a set-off (Crawford v. Stirling (1790), 4 
Esp. 207 ; Murleij v. Inglis (1S37), 4 Bing. (n. C.) 58), though monoy actually 
paid for another under an indemnity might have been set off as money paid to the 
use of the plaintiff (IlutchinsonY. Sydney (18 '/4), 10 Exch. 438). Debts payable 
on a contingency are provable in the winding up of companies (Companies Con- 
solidation) Act, 1908 (8 Edw. 7, c. 09), s. 20()). When one of several co-suretios 
is sued on his guarantee, he can enforce contribution from the rest by means 
of a-third party notice (11. C., Ord 16, rr. 48, 49 et seg, ; and see p. 633, post). 

(n) Chectham v. Crook (1826), M‘Cle, & Yo, 307. 

(o') Coates V. Coates (1864), 33 Beav. 249 ; and as to an executor’s right to 
retain a legacy to meet a debt, see title Executors and Administrators, 

Vol. XTV., p, 268. 

(p) Re Walker^ Sheffifld Banking Co. v, Clayton, [1892] 1 Ch. 621 ; Ex parte 
Waring y Inglis, Clarke (1815), 19 Ves. 345; but see, co/f^ra, Wright v. Morley, 

Uorley v. St. Alban (1806), 11 Vos. 12, per CFrant, M.E., at p. 22; Maxvre v. 

Harrison (1692), 1 Eq. Cas. Abr. 93. This last-named case has, however, been 
explained in Re Walker, Sheffield Banking Co. v, Clayton, supra. As to what 
happens to such securities in the event of both the principal debtor and surety 
becoming bankrupts, and as to the creditor’s right generally in such a case, 
see title Bankruptcy and Insolvency, Vol. II., pp. 204 et aeq. 

(g) Pooley v. Harradtne (1867), 7 E. & B. 431 ; Hollier v. Eyre (1842), 9 Cl. & 

Fin. 1, H, L. ; Qreenough v. McClelland (1860), 2 E. & E. 424; Samuell v, 

Howarih (1817), 3 Mer. 272, 277 ; Craythorne v. Swinburne (1807), 14 Ves. 160. 

(r) Dixon v. Steed-, [1901] 2 Ch. 602; and see Lake v. Brutton (1856), 2 Jur. 

(n. s.) 839, 0. A. ; rledge v. Buss (1860), John* 663 ; Souih v. Bloxam (1865), 

2 Hem. & M. 457, 

(«) Dixm Y. Siedy eupray per Cozens-Hardy, J., at p^. 607 ; but see ^ 

Horn Ex park Brett (1871), 6 Oh- App. 838, per M|jli4sh, L.J,, at p. 841. 
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debtors arrange inter $e that one or more of their number shall 
be regarded as a surety or sureties for the rest and notify such 
arrangement to the creditor, whose consent thereto is, however, 
unnecessary (t). Moreover, if a creditor, with knowledge that 
another is intending to become a surety, accepts the instrument 
under which the surety’s liability arises, the rights of a surety 
against him are thereby created (?/). Where, however, two persons 
give a joint promissory note for the debt of one, it is necessary, in 
order to give the other the rights of a surety against the creditor, 
to show that he was only a surety and that the creditor knew him 
to be so and accepted him as such (a). 

Sect. 2. — lUghts before Demand of Paijmcnt under the Guarantee 

has been made. 

066 . The surety may, after the guaranteed dejbt has become 
due, and before he has been asked to pay it, require the creditor to 
call upon the principal debtor to pay oil the debt (b). The 
creditor is, however, not bound to sue the principal debtor before 
suing the surety who, moreover, even where he deposits the 
amount of the guaranteed debt, cannot compel the creditor to 
proceed against the principal debtor unless he undertakes to 
indemnify the creditor for the risk, delay, and expense he tliGrel)y 
incurs (<*), and, apparently, satisfies him that the principal debtor 
is solvent (d). 

956 . The surety may at any time ajiply to the creditor and pay 
him off, and tlieii (on giving a pr()i)or indoinnity for costs) may sue 


(^) Bouse V. Bradfoul Baninng Co,, [1804] A. C. oSG, overruling Swire v, 
Redman (1876), 1 Q, B. D, 636, and following OaJctJaj v. Pashcller (1S36), 4 (4. 
& Bin. 207, H. L. ; Oakfotd v. European and Amerium Steam Shipping Co. 

e , 1 Hem. & M. 182, 190 ; Overend, Gurney & Co, {Liquidators) v. Oriental 
cial Corporation {Ijiquidatoi L. IL 7 II. L. 348. 

(u) Wythes v, Lahouchcre (1860)*^ 5 Jur. (n. s.) 409, 600; White v. Corheti 
(1859), 1 E. & E. 692, Ex. Ch. ; IJollicrv, Egre {IS V2), 9 Cl. & Ein. 1, H. L. Before 
the intiodnction of equitable pleas by tlio Common Law Procedure Act, 1854 
(17 & 18 Vict. c. 125), BS. 83 — 86, parol evidence was inadmissible at law to 
prove that one of several persons, jointly and severally bound, was, in fact, 
only a surety and’ entitled to be so iieated by the creditor (see Lewis v. Janes 
(1825), 4 B. & 0. 506), while in equity such evidence was always admitted in 
proof of the fact {CraytJiornc v. Swinburne (1807), 14 Ves. 160, 2ur Loid ErJ)ON, 
L.O., at pp. 170, 171 ; and see Clarke v. Henty (1838), 3 Y. C. (ex.) 187). 

(a) Strong v. FMer (1855), IT C. B. 20i ; Fooley v. llarradine (1857), 7 
E. & B. 431. As to the case of joint obligors, see pp. 568, 569, vost. and Ashbee 


569, qwst. 


32, C. A., ptr A. L. 


V. Pidduck (1836), 1 M, & W. 564, cited in note (/?), p. » 
(5) Rouse V. Bradford Banking Co., [1894] 2 (14i. 


Smith, L.J., atp. 75; affirmed, Q894] A- 0. 586; Ranelaugh {Earl) y. Hayes 

E , 1 Vorn. 189, per Sir Nobth, Lord Keo}>er (afterwards Lord 
iFOiin), at p. 190; Rees v. Berrington (1795), 2 Yes. 540, j>er Lord LoUGH- 
BOROUGH, L.C., at p. 642; Wiight y , Simpson (1802), 6 Yes. 714, per Lord 
Eldon, L.O., at p. 734 ; Bank of Irdand v. Beresford (1818), 6 Dow, 233, H. L., 
per Lord Eldon, L.C., at p. 2SS;^Ni8bet y . Smith (1789), 2 Bro. 0. 0. 679, per 
Lord Thublow, L.C., at p. 682; Lee y . Rook (1730), Mos. 318. The existence 
of this right has been questioned {Ewart y . Latta (1865), 4 Macq. 083, H. L., per 
Lord Westbubv, L.C., at p. 989; Jackson y . IHyhy (1854), 2 W. E. 640 ; and 
see Ll^ V. Dimmack (1877), 7 Oh. D. 398, 401 ; Story, s. 639. 

(c) Wright V. Simpson, supra, per Lord Eldon, L.O., at p. 734 : and see 
Btory, 88. 327, 849. 

fdj See Wheeler v. Benedict (1886), 43 New York Supreme Court Eeports, 478. 
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the principal debtor in the creditor’s name (e), or, apparently, in Sect. 2 . 
his own name, should he obtain an assignment of the guaranteed Bights 
debt (/). This right is available where the creditor has a right to before 
sue the principal debtor and refuses to exercise it (g). There does DsmsRd of 
not, however, seem to be any instance in which a surety has ever, 
in practice, exercised this right, and certainly the cases in which ’ 
a surety makes use of it must be very rare (/?)* 

957 . A surety for the good behaviour of another in an employ- Fidelity 
nient may, if the employee be guilt}'' of misconduct rendering gwarantees. 
him liable to dismissal, insist on the employer dismissing him (0. 

On the employer's failure to do so the surety will be diseliarged, 
whore the employer himself possesses tlie power of dismissal (k), but 
not where such power is vested in other persons who refuse to 
exercise it when requested to do so by the employer (/). The 
surety should, for his own protection, where an employee for whom 
he is answerable has been guilty of eml)ezzlemont or other miscon- Misconduct of 
duct justifying dismissal, insist on having the guarantee or fidelity employee, 
bond given up to him (w). Otherwise ho may bo taken to liave con- 
sented to remain liable, notwithstanding such misconduct (?/)• 

An empldjer is not, apparently, bound to give notice to the surety Notice 
of the employee’s misconduct (o). Ho must not, however, actively siirety, 
conceal it (p), and it is certainly jirudent to give such notice to the 
surety as soon as possilde, for otherwise the employer runs the 
risk of possilily discharging the surety (q). 

958 . A surety may, in any action tliat may be brought against Equitable 
him l)y the creditor on the guarantee, set up a defence of discharge 

from liability on equitable grounds (r). 

A guarantee may be cancelled and set aside on equitable grounds («) Cancellation, 
on application made to the Chancery Division of the High Court (t), 


(e) Swire v. Redman (1H76), 1 Q. E. D. 536, 541, 

(/) See Judicature Act, 1873 (36 & 37 Yict. c. 66), 0 . 25 (6); and title Ohoses 
IN Action, Vol. IV., p. 373. 

Fadwich v. Stanley (1852), 9 Hare, 627. 

pi) Swire v. Redman y supra. 

h) Sanderson v. Aston (1873), L. E. 8 Exch. 73; Phillips v. Foxall (1872), 
L. li. 7 Q. E. 666; Burgess v. Eve (1872), L. E 13 Eq. 450, per Malins, Y,-0., 
at p. 458 ; Smith v. Bank of Scotland (1812), 1 Dow, 272, H. L. ; but see Byrne v. 
Muzio (1881), 8 L. E. Ir. 396. 

(fc) im. 

{V) QaxUm and Arrington Union v. Dew (1899), 68 L. J. (Q. B.) 380. 

(m) Shepherd v. Beecher (1725), 2 P. Wins. 288. , 

(n) I hid. 

(ol Fed V. Tatlock (1799), 1 Eos. & P. 419. 

fp) I hid. 

(g) See Snaddon v. London, Edinhurgh, and Glasgow Assurance Co. (1902), 5 
F. (Ct. of Sess.) 182. • 

(r) Judicature Act, 1873 (36 & 37 Yict. c. 66), s. 24 (2), (5). Formerly an 

injunction for the purpose was obtainable {Hawkshaw v. Farlcins (1818), 2 
Swan. 539, 544; SarnueU v. Hnwarth SMer. 272; Moore v. Boumaker 

(1815), 6 Taunt. 379 ; Small v. Currie (1853), 5 De G. M. & G. 141 , C. A. ; Allan 
V. Inman (1843), 7 Jut. 433). 

(s) Blest V. Brown (1862), 3 Giff. 450; and see Burgess v. Eve, supra; Allan 
V. Houlden (1843), 6 Eoav. 148. 

(<) Judicature Act, 1873 (36 & 37 Yict. c. 66), s. 34 (3). 
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while any division of the High Court may give effect to an equitable 
defence alleging grounds for the cancellation of a guarantee (a). 

969. Any one of several sureties may, where each is only liable 
for a distinct part of the same debt, and when, consequently, there 
is no right of contribution inter se, bring an action to set aside a 
guarantee for fraud without making liis co-sureties parties thereto (h). 
In other cases, where it is desired to have a guarantee set aside and 
cancelled, all co sureties should be joined (c) and the principal debtor 
should also be made a party to the proceedings instituted (d). 

Sect. 8. — Rights on Payment being demanded. 

960. The surety, on being sued by the creditor for payment of 
the debt guaiiuiteod, may avail himself of any set-off or counter- 
claim which the principal debtoi\possessc3 against the creditor (c), 
and any division of the High Court can give effect to it or to any 
e(juitable defence raised (/). AYlienever the set-off or counter- 
claim 3 died on does not oi)erate directly to reduce the debt 
guaranteed, the i^i’incipal debtor should be made a party, so as to 
liiiid him and prevent him afterwards claiming payment from the 
creditor (//). 

A surety is not, however, bound to avail himself of a set-off, but 
may defend on other grounds and afterwards obtain relief in other 
proceedings (/i), as hy a cross-action (i). 

961. The surety, w^hen payment is demanded of him by the 
creditor, may also compel the latter, if he has a claim upon two 


(a) Judk’utuTo Act, 187o (30 & 37 Viet c. GO), s. 21 (2); and seo Batten, Came, 
and Came Ikinkmq Lid, v. lletd (1002), Tinm, l-Jth I'^obruary ; and title 
E^^UITY, Vol. XilL, p]). r>2, (52 c 

ip) Peridlehury v. Walker (ISil), 4 Y. & C. (EX.) 424; and see v. 

Twynam (1823), Turn. & E. 426. 

(c) Allan V. Ilvulden (1843), 0 Beav. 148. 

(J) Ihid, 

\eiBecher raise v. Lewis (1872), L. E. 7 C. P, 372; Murphy v. Glass (1869), 
L. E. 2 P. 0. 408 ; compare Thornton y, Maynard (1875), L. E. 10 0. P. C95. 
One of two joint and several obligors sued on a bond cannot set off against 
tbe creditor’s claim under the bond a debt due from the creditor to the other 
obligor and assigned by tbe latter to both obligors (Boivyear y. Fawson (1881), 
6 Q. B. D. 540; see also Newton y, Lee (1893), 139 New York Eeports, 332; 
Oillespie y, Torremee (1862), 25 New York Eeports, 306; Alcoy and Oandia 
Bail, and Harbour Co, y. Greenhill (1897), 76 L. T. 542). As to set-off and 
counterclaim, see, generally, title Set-off and Oounterolaim. 

(/) Judicature Act, 18^3 (36 & 37 Viet. c. 66), s. 24 (2); and see Mosiyn v. 
^\ est Mostyn Coal and Iron Co. (187(5), 1 0. P. L). 145, 

(</) Murphy v. Gia&s, supra. 

[h) Jkivics y, Stamhank (1855), 6 De G. M. & O. G70, C. A. ; Thornton v. 
MNewan (18G2), 1 Hem. & M. 525 ; Davis v. Hedges (1871), L. E. 6 Q. B. G87 ; 
Jenner v. Moj'ns (18G1), 3 Be G. & J. 45, j>er I^ord Campbell, L.O., at p. 54. 
The foreign drawer of a bill accepted in Ifingland can, us against the holder 
in England, avad hiTusfclf of a set-off on which the acceptor can, by foreign 
though not by English law, rely, as extinguishing the acceptor’s debt, and 
therefore the liability uf such drawer as surety in respect thereof (Allen v. 
AVmWc (1848), 6 Moo. P, C. C. 314). 

^ (i) See Bullen and Ijeake’s l^recedonts in Pleading, 6th cd., p. 775 ; and 
title PluadikG. 
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funds in respect of the guaranteed debt one of which che surety s. 

cannot avail himself of, to resort to the other first ( j). Rights on 

962. Where the creditor has security for a different debt from that 
guaranteed by the surety, and can consolidate such security with demanded, 
another held by him for the guaranteed debt, the surety may have o — ^ 
the securities marshalled in his favour ; that is to say, after the 

creditor has been paid in full the surety has a right to be recouped, favour*^ 
not only out of the security for the guaranteed debt, but also, in surety, 
case of any deficiency, out of the other security, and to insist, where 
the latter security is sufficient to cover both debts, upon having the 
guaranteed debt liquidated out of it (/:). 

Sect. 4 . — Eights after Payment, 

963. Money improperly paid by a surety to the creditor In Right to 
ignorance of fact can be recovered (/), but not, apparently, money 

paid in ignorance of the general law (in), A co-surety should not rmpro{>eriy 
he joined in such an action (n), paid, 

964. As soon as the surety has paid to the creditor what is due Right of 

to t)ie latter under the guarantee, lie is entitled, unless he has subrogation, 
waived them (o), to be sulirogated to all the rights possessed by the 
creditor in respect of the debt, default, or miscarriages, to which the 
guarantee relates (;>). 

Thus the surety has, on payment, but not before (q), a right to Right to 

the benefit of all the securities, whether known to him or not at the securities for 
guaranteed 

(j) Kx parte Kevdall (1811), 17 Vos. 51*1 ; The l^ 1- debt. 

(/c) Heyman v. Dubois (1871), L E. 13 Eq, 158; Pracd v. Gardiner (1788), 2 
Cox, Eq. Cas. 8G ; Hottand, Ex parte Alston (18G8), 4 Ch. App. 168 ; He 
titration. Ex j^arte Salting (1883), 25 Oh. 1). 148, 0. A. ; AldriJi v. Cooper 
(1803), 8 Ves. 382, 388, 389 ; Story, s. 638 ; and see also Drew v. Lockett (1863), 

32 Boav. 499 ; IVnglit v. Morteif, Morley Alban (1805), 11 Ves. 12, 22; 

Eewton V, Chorlfon (1853), 10 Haro, 646. Ah to the right of a inortgagoo to 
marshall securities against a surety, see South v. Bloxam (1865), 2 Hern. & M. 

457, and p. 514, post ; and, generally, titles Equity, Vol. Xlll., pji. 142 et seq. ; 

MOIITOAGE. 

(^) 3Itth V. Aldcrhury Union Guardians (1849), 3 Exch. 500. 

(vi) See British Workman's and General Assurance Co., Ltd.»y. Cunliffe (1902), 

18T. L. E. 502, 0. A. ; lie Caruac, Ex parte Simmonds (1885), 16 Q. B. 1). 

308, C. A ; and as to mistake of law, see generally, title Mistake. 

(n) Milts V. Alderhury Union Guardians, supra. 

(o) As to waiver of a surety’s rights, see pp. 516 et seq., post. 

(p) Morgan v. Seymour (1637), 1 Eep. Oh. 61 [120]. Persons claiming to he 
Buorogated to the rights of others can only have the rights possessed by those 
whose position they take (The Mdtwall, [1905] P. 155, C. A., Collins, M.E., 
at p. 163). As to the rights of subrogation poasessefl by insurers, see Finlay v. 

Mexican Investment Corporation, [1897] 1 Q. B. 517, where the underwriters of 
a policy of iiisunince for payment of the debentures of a public comjiany, on 
satisfying their liability under the policy, were held entitled to be subrogated to 
the creditor’s rights ; and see title Insurance. As to rights of subrogation pos- 
sessed by trade creditors of a company in respect of dealings with its receiver 
and manager, see Re British Bower Traction and Lighting Co., Ltd., Halifax 
Joint St^ Banking Co., Ltd. v. British Power Traction and Lighting Co., Ltd.^ 

[1910] 2 Oh. 470. 

(q) Re Howe, Ex parte Brett (1871), 6 Ch. App. 838, per Mellistl L.J., at 
p. 841 ; and see Re Jeffery's Policy (1872), 20 W. E. 857 ; Lake v. Brution (1856), 

8 De G. M- & Q-. 440,* 0. A. The right of a surety to a collateral security is not 
in abeyance till he is called upon to pay (Dixon v. Bied, [1901] 2 Ch. 602,607 ; 
and see p. 505, ante). 
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Sect. 4. h'me when he became surety (r), which the creditor has received 
Rights from the principal debtor (s), before, contemporaneously with, or 

after after the creation of the suretyship (a), and whether or not they 

Payment, existed at the time when the guarantee was given (6). Moneys 
which by contract are appropriated to a particular purpose stand, as 
regards the surety, on the same footing as securities (r). Moreover, 
if the creditor assigns the guaranteed debt and the securities for the 
same (d), such assignment is subject to the obligation to preserve 
the securities for the benefit of the surety (e). 

Origin The right of the surety to the creditor’s securities, on pay- 

of right, naent of the guaranteed debt is derived from the obligation imposed 
on the principal debtor of indenniifying the surety (/'), which malcos 
it inequitable for a creditor, by electing not to avail himself of the 
securities for the guaranteed debt, to throw the whole liability on 
the surety (r)). This right, which prevents the creditor from apiaro- 
priating a security for the guaranteed debt to the payment of any 
other debt or liability (/i), does not rest upon contract, but upon 


(?*) Forbes v. Jachson (18S2), 19 Ch. D. 615; I.eicesUrshire Banking (h. v. 
Hav'hina fl900), 16 T. L. IL ; Buncan^ Fo:c it' i^o. v. Noith and South Wales 
Btxnk (1880), G App. Cas. 1 ; NirhoJasv. Ihdbj/y [1901] 1 Oh. 102, 0. A. ; Maghew 
V. Cricketi (1818), 2 Swan. 185, 101 ; Pearl v. Beacon (1857), 24hoav. 18G; Lakey. 
JJrutfon (1856), 8 Do (1, M. & G. 440, 0. A. ; Merchants* Bank of London v. Maud 
(1870), 10 W. 11. 657; Yvnge y. lleynell (1852), 9 llnro, 809; Hodgson y. Shaiv 
(1834), 3 My. &. K. 183; (Iragthorncy. SwuiburyiellSOl), 14 Yes, 160. A pruarantf^e 
by one partner for the debt of the firm, which gives the creditor a right of proof 
against the sopaj-ate estate of that partner, in addition to his right of jiroof 
against the joint estate of tho partnerhhip, is a security within tho meaning of the 
principle laid down in Be TIotland, F.c jtartc Alston (1868), 4 Ch. App. 168; Be 
Stiafiont Exparte Salting 25 Ch. J). 148, (1 A.,prrFuY, L.J., atp. 15,3, and 
to which, therefore, a person standing m tho jiosition of a surety is entitled {ihtd.). 

(«) Ex -parte Crisp (1744), 1 Aik, 133; Uoddard y. Wlnjic (1860), 2 Gift. 440; 
O'GarroVs {Sir Damd) Ouse (1745), Ainb. 61 ; Duncan, Fox A* C'^o. v. North and 
South ^YaleB Bank, supra; Brandon v. Jhandon (1850), 3 l)o G. & J. 524; 
Partons v. BriddocJe (1708), 2 Vern. G08; Morgan v. Seymour (1637), 1 Eop. 
Ch. 64 [120]; Craythorne v. Sudnbiirne, supra; Maylau} v. Gixckett, supra; 
Wright v. Morley (1805), 11 Yes. 12; JHcdye v. Buss (ISGO), John. 663; 
Ex parte Riishforth (1804), 10 Yes. 409; JBolnnson v. Wilson (1814), 2 Madd. 
434; Hodgson v. Shaw, supra; Strange v. Fooks (1863), 4 Giff. 408; Swain v. 
Wall (Itrll), 1 Rep. C^h, 80 [119]. 

(a) Forbes v. Jackson, supra, at p. 621; Pledge v. Buss, supra; Lake v. 
Bruttor , supra; Gamphtil y. Roihwell (1877), 47 L. J. (q. b.) 144; Me Davisoids 
Estate, [1894] 1 1. R. 56. 

(5) Scott v. Knox (1838), 2 Jo. Ex. Ir. 778; and see Pledge v. Buss, supra; 
Lake y. Briiiton, supra. As to the effect of loss of such securities, see p. 561, 
post, 

(c) Re Sherry, London and County Banking Co. y. Terry (1884), 25 Oh, D., 692, 
C. A., per Lord Selbobne, L.O., at p. 702. 

(d) See p, 504, ante, 

(e) Wheatley v. Bastow (1855), 7 De G. M. & G. 261, C. A., per Turner, L. J., 
at p. 279. As to the creditor's right to sun-ender the secuiity «iid prove for the 
whole debt, if the principal debtor becomes bankrupt without discharging the 
surety, see title Bankruptot and Insolvency, Yol. II., p. 227. In proving 
for the whole debt, he need not deliver up tdie guarantee or other collateral 
security not forming part of the propei’ty of the principal debtor (Re Goodman, 
Ex parte Goodman (1818), 3 Madd. 373). 

(/) Yonge v. Reynell, supra ; Nicholas v. Ridley, [1904] 1 Oh. 192, 0, A.; 
Barberton (Lord) v. Benneit (1829), Beat. 386. 

1 (g) Aldrich y. Cooper (1802), 8 Vos. 381, per Lord Eldon, L.C., at p. 389. 

(h) Pearl v. Deacon (1857), 1 De G. & J. 461. 
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general principles of equity similar to those governing the mar- 
shalling of funds when one creditor of the same debtor may resort 
to either of two funds and another creditor to one only (i), 

965. If securities to which the surety is euiitled are not volun- 
tarily given up to him by the creditor, he may compel delivery 
and bring an action for the purpose (fr). 

“ 966. A surety for a limited sum only has, on payment of such Right to the 
sum, all the rights of the creditor in respect of that amount, and creditor’s 
is, therefore, entitled to a share in any security held by the creditor in°^^Mpectof 
for the whole debt (0, or in respect of another demand additional part of the 
to that for which he became surety (in), but not to the benelit of a 
security given by the princijml debtor to the creditor, without the 
surety’s knowledge, at a different time and for another part of the 
debt to which the suretyship does not extend ( 71 ). 

967. Securities which are satisfied and extinguished b3^ the very Right to 
act of payment are available for ibo surety who has jmid the satisfied 
debt or performed the duty comprised by bis guarantee (e). A 


Sect. i. 
Bights 
after 
Payment. 

Delivery of 
BGcnrities. 


(t) Duncinij Fooc d' Co. v. North and SoM Wahs Dank (1SS()\ 6 App. Gas. I, 
per Loid Selboiine, at ]>. 112; and bco llet/hian v. Jhihoia (1S71), L. R. 13 
108; Aldrich v. Cooper (1802), 8 Yes. 381 ; and p. 009, ante. Tho right la 
iivailablo to tho indurbor of a hill of oxchaij; 2 :e on Ins paying tho amonnt 
tliereof to tho discouiitoi of tho hill after its dishonour by tho acceptor {Duncan, 
Fox A Co. Y. North and South Jlank^ supra). 

(/»’) Goddard v. IVhi/fe (hSOO), 2 Oitf. 449. 

(/) Goodwin V. Gray (1874), 22 W. li. 312. 

\m) Scott V. Kriox (i(S38), 2 Jo. Ex. Ir. 77S; and see Berridyev. Berruhjs 
(1890), 44 Oh. 1). 168 ; Luke v. Bridton (1806), 8 Do G. M. & G. 440, 0. A. 
'NVhero two debts wore dun fi’om a d'^htor to a creditor, and thoro was a surety 
for the second debt only, it was held that as tho securities lodged by the debtor 
with his creditor for tlio hist debt wnie inoio than sutlicient to pay it, tho 
surety was entitled to the bonelit of the sut[)lus towards tho liquiilation of the 
Bocond debt ( V. Gardmcr (1788), 2 Cox, Eq. Gas. 86; and see IJeymau 
V. I)uboi8f sujira). 

(??) Wade V. Goopc (1827), 2 Sim. 150. Thu.s, whnio a guarimtoo is given to a 
bank by one of its cm^Uanors, and suLsoqiu'iitly huccessive advances are mado 
by the bank to him, not under tho guanmteo, but indepenAcntly thereof, and 
against securities which, on tho repayment of each advanco so made, are 
rotuiiied by the bank to its customer, tho surety, though he has not been 
coiibulted with reference to sucb transactions, has no valid ground of objoction 
theieto, and the customer is in such circumstances entitled, as against the 
surety, to retain the secuiities returned to him by the bank {Wilkinson v. 
London and County Banking Co. (1884), 1 T. h. R. 63, II. L.). 

( 0 ) Mercantile Law Amendment Act, 1806 (19 & 20 Viet, c, 97), s. 6, which 
provides that every person who, being surety for the debt or duty of another, 
or being liable with another for any debt or duty, shall pay such debt or 
perform such duty, shall be entitled to have assigned to him, or to a trustee for 
him, every judgment, specialty, or other security which shall bo hold by tho 
creditor in respect of such debt or duty, whether such judgment, specialty, 
or other security shall or shall not be deemed at law to have been satisfied by 
the payment of the debt or performance of tho duty, and such person shall be 
entitled to stand in the place of the creditor and to use all the remedies and, if 
need be and upon a proper indemnity, to use the name of the creditor in any 
action or other proceeding at law or in equity in order to obtain from the 
principal debtor, or any co-surety, co-contractor, or co-debtor, as the case may 
be, indemnification for the advances made and loss sustained by the person who 
shall have so paid such debt or performed sucb duty, and such payment of 
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Biiroty-^ whose estate has been resorted to beyond what it is, inequity, 
bound to bear has the right to have an assignment made to him 
of every security whicn the creditor possesses against the principal 
debtor (p), and the satisfied debt is dealt with as still subsisting to 
the extent to which the surety is improperly resorted to (gr). 

Thus, a surety who incurs an obligation on behalf of a mortgagor 
to a particular mortgagee and discharges it by payment is entitled 
to have the mortgage assigned to him as against puisne incum-*' 
brancers, who, how^ever, are not thereby injured if they took their 
security with full knowledge of an existing prior incumbrance (r). 

On the other hand, the principle applies only where the joint 
liability arose out of contract, and one of tw^o joint tortfeasors, 
who has paid tlio damages due under a judgment against him and 
his co-tortfeasor, is not entitled to an assignment of the judgment 
to enable him to recover contribution from his co-tortfeasor (s). 
Moreover, a surety is not entitled to liave an assignment of the 
principal security unless he pays the debt in full (a). 

The right to an assignment of Baiisded securities must be enforced 
by action (b). The surety may recover as damages, where the 
creditor has refused to assign the judgment debt, tlio value of the 
specific assets which would have been available for execution under 
the judgment, it it had been duly assigned, without showing, in the 
first instance, that there wwe no other assets available (c). The 
right to stand in the place of a judgment creditor and to enforce 
such right is not affected by the circumstance that actual assign- 
ment of the judgment has not been obtained (rZ). 

A surety for a Crown debtor, on paying llie debt of his principal, 
is entitled to an order that he shall be placed in the situation of the 
Crown, and to have a writ of extent put in force on his behalf (c). 

968 . Where the guaranteed debt is secured by a mortgage, the 
surety is, on payment of such ’’debt, entitled to a iransfor of such 


performance so made hy siidi surety shall not be plcacluble in bar of any suck 
action or other j^rocceding by him ; provided always that no co-surety, co- 
contractor, or co-debtor shall be entitled to recover from any other co-surety, 
CO- contractor, or co-debtor, hy the means aforesaid, more than the just pio- 
portion to whicli, a.s between the jiaities theniselves, such last-mentioned person 
shall be Inxble. 

ip) V. %rc (187ob 9 I. R Eq 39;i, SOr). 

(//) Ihid.y per ririArrEHTON, V -C , at p. 395 ; and see TkitchcUor y. Lawrena 
(1361), 9 C. B. (N. s) 543. 

(r) He Bavuo'/Cs Bstate (1893), 31 L. E. Ir. 249 ; affirmed, [1891] 1 1. E. 56, 
C. A. ; and see p. 513, poet. 

(s) The Englishman and The Australia, [1895] P. 212. 

(a) Ewart v. Latia (1865), 4 Macq. 983, H. L. ; and see JRe Howe, Ex parts 
Brett 6 Ch. App. 838, 841. A right of distress for rent in arrear is not a 

security hold by a creditor in respect of a debt and capable of being assigned, 
and therefore is outside the statute (Be Russell, Russell v. Shoolhrm 29 

Ch. D. 254, G. A.). ^ 

{h) Philhps V. Dickson (1860), 8 C. B. (n. 8.) 391 ; and see The Englishman 
und The Australia, supra. 

(c) Oddy V. Haim (1885), Cab. & El. 632. 

(a) Re M*Myn, Ligbthown v. M*Myn (1886), 33 Oh. D. 575. 

(c) R, V. Balter (1856), 1 H. &N. 274 ; R. v. Eo6tnflon(1855), 1 H. &N. 275, n.; 
and compare p. 523, post For write of extent, see title Crown Pracjticp, 
Vol. X, p. H, 
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mortgage (/), even though he was not originally aware of its *■ 

existence 0/). Prior to such transfer a surety for ’)ayment of the Rights 

mortgage debt itself has, on payment of any portion thereof, an 
equitable charge (h) arising automatically, which is not, however, 
regarded as being an interest in the mortgaged lands (/). It need 
not therefore, and apparently cannot, bo registered, but is suffi- 
ciently protected by the original registration of tlie mortgage deed 
Out of which such charge arises (k). 

Where a mortgage debt is in fact paid out of charges created by 
the surety further to secure the mortgage debt, lie is entitled 
to the benefit of the mortgagee’s securities against the mortgagor’s 
lands, although according to the j^roviso for redemption in the 
event of the mortgagor or his surety repaying the mortgage debt, 
the mortgagee undertakes to reconvey the lands and charges to 
the uses on whicli tlioy wcire held before the execution of the mort- 
gage deed(0. Moi cover, a suroty^who mortgages his own property 
as collateral security for a mortgage debt secured on another 
property has an interest in the latter property and is a necessary 
party to an action fur foreclosure or redemption thereof (ni). 

When the surety redeenis the mortgage debt, which ho is clearly Position of 
entitled to do (?z), bo is deemed to do so for his own benefit, and is 
not i^resumed, like the mortgagor, to have done so for the benefit mort^'go^ 
of puisne incumbrancers; for tlie surety is not in privity with them, 
and towards them he lias undertaken no obligation for the dis- 
charge of their debts (o) ; nor are they injured where they took 
their security with full knowledgoof existing piior incumbrances (p). 


• ( f) Copis V, MiddlcUm (iyi23), Tain. & R. 221; IIud<json v. S/iaw (1834), 

3 My. & K. 183, per Ijord PiionaiiAW, T^.O., nt p 189. Somo observations of 
Wodi>, V.-O., in South v. IUo»ain (18Gt5\ 2 JJoin. & M. 457, croatoil a doubt 
f/liotJier Jio '^igbt of the Rurciy, as siu'b, to tlio ben^'iit of securities hold by 
the cieditor, arises until the surety pays«tho guaranteed ik‘]>t. According 
to BubseciuoiiC decisions, however, the right ol a suroty to a colhitonil security 
is not in abeyance until he is called upon to ])ay {Dixvn v, *S7c’f/, [1901] 2 Ch. 
602; and see Lake v. Bruffon (185G), 2 Jur. (n. s.j 839, 0. A. ; Pledge v. Buea 
(1860), John. 663 ; and p .■)()'), ante). 

( 7 ) Nayhew v. Crukett (1818), 2 Swan. 185; and see (roddard v. Whyte (1860), 
2 Gill. 4*19; Alien v. Be Ltde (185G), 3 Jur. (n. s.) 92S ; lie Paeisonh Keiate 
(1893), 31 L. E. Ir. 219 ; atfirmed, [1891] 1 I. E. 56, 0. A. 

(/i) UedyeY. Mahon (1858), 25 Beav 310, Green v. Wynn (1869), 4 Gh. App. 
204 ; Allen v. Be LislCf mpra ; lie Dnrn^nns Estate, supra ; see also p. 522, post. 

(i) Kennedy v. Campbell, [1899] 1 1. E. 59. It is, therf'foro, not affected by a 
juagmont registeied against tlio suroty ujudoi tlio Judgrnont Ab'rfgage (Ireland) 
Act, 1850 (13 & 1 1 Vict. c. 20) [Kennedy v. ijamjd)ell, siij^ra). As to tiaiisfor of 
mortgages, see title Mojitgagic. 

(/c) Such a charge iio('d not, thcrefoio, it is subinittod, bo legistered under 
the Companios (Consolidation) Act, 1908 (8 Edw. 7, c. 69), s. 93 ( 1 ) (d). 
Equitable charges, which are not, liko that of a surety paying the mortgage 
debt, substitutional, but additional, should be registered under the Yorkshire 
Bogistries Act, 1881 (47 & 48 Vict. c. 54), s. 14; seo Jones y. Barker^ [1909] 
1 GJi. 321 ; and title Eeal Phopeuty and Udattels Eeal. 
il) M'Ncale v. Reed (1857), 7 I. Cli. E. 251. 

( 771 ) Stokes V. Olendim (1790), 2 Swan. 160, n. As to a wife charging her 
property as surety for her husband, seo title Husband and Wife. 

(n) Wade v. Coope (1827), 2 Sun. 155 ; Orem v. Wynn (1869), 4 Cli. App. 204. 
( 0 ) Re Bavison^s Estate^ supra ; and see Allen v- Be Lisle (1856), 5 W. E. 168. 
(p) Ibid. ; and see Sawyer v. Goodwin (1876), 1 Ch. J). 361, 0. A. However, 
where the owner of two lots of land mortgages one of them, his surety ia not 
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8»ot* 4. 969. Whether the right of a surety to a transfer of a mortgage 

Bights can be postponed until he has paid ofif, in addition to the sura 

after originally advanced and in respect of 'which he is surety, such 
Payment, further advances as may subsequently have been made, is doubt- 

Rigiit of ful (q). There can, however, be no such postponement where the 

tackmg. ' surety was wholly ignorant of the subsequent advances having been 
made, and such advances were not contemplated at the time of the 
original loan (r), nor wdiore there is a special contract excluding 
the right to tack a second advance to one previously made (s). On 
the other hand, where the alleged surety is really a principal 
debtor, he cannot claim the rights of a surety (<), and therefore 
the right of tacking against such a i)erson and his personal 
representatives will be uj^held (a). 

Consolidation 970. The position of the surety with regard to the right of a 
of mortgugcB. mortgagee to whom two properties have been separately mortgaged 
to insist on both mortgage debt'6 being paid olf as a condition of 
the redemption of either property, is superior to that of a second 
mortgagee ; for the second mortgagee is necessarily a complete 
stranger to the first mortgagee, wliilst between the first mortgagee 
and the surety a contract exists under which the surety has certain 
rights and equities which must not be im])aired by the exercise of 
the right of consolidation or otherwise, and which bind the mort- 
gage securities into whatever hands they may come (b). Where, 

ojititlod, on payment of the moitgago debt, to atand in tho place of the mortgagee 
as to that lot, where the other lot has been convoyed to him by the mortgagor by 
w'ay of indomnity (Cooper v. Jenktns (18G3), 32 Bi'av. 337 ; but see Brando^i v. 
Brandon (1859), 3 Do G. & J. 524; Lake v. Brniton (185G), 8 Do G. M. & G. 
440, 0. A.). 

(q) See Williams Omn (1813), 13 Sim. 597; Nicholas v. Bidlei/, [1904] 1 

Ch. 192, 0. A. In IVilliawff v Otven^ su2>ra, tho right to tack against a surety, who 
had joined in the covenant in tho mortgage deed, was uphold, iijioii tho gi-ound 
that ho must have known of such uight, and have impliodly consented l,o its 
exercise. This decision was followed in Farehrother v. Wvdehouse (1856), 23 
13eav. 18, and was approved of in Bretu v. LoclMt (1863), 32 Beav. 499. On tho 
other hand, it was not cited nor followed in Bowkf'r v. Boll (185^, 1 Sim. (N. B.) 
29, and W'as disajjproved in Re Kirkwood^ s Estate (1878), 1 L. B. Ir. 108 ; 
Daiuson v. Bank q/. (1877), 4 Ch, D. 6.39; and m Forhes v. Jackson 

(1882), 19 Oh. D. 615, where IIall, V.-O., lays down this principle, namely, 
that the surety in elfoct bargains that the securities which the creditor takes 
shall bo for tho suiety, if and wdxen ho shall be called upon to make any pay- 
ment, and that it is the duty of the creditor to keep the securities intact, and 
not to give them up and burden them with further advances. As to tacking 
generally, see title Mob'J’GAGE. 

(r) Forhes v. Jackwn, eupra^ Newton v. Chorlton (1853), 10 Hare, 646. 

Sometimes the security expressly gives to the debtor an option to call for 
further advauces (ircai v. WilHams^ [1898] 1 Ch. 488). In such circumstances a 
surety plight, as in v. Owen, supra, be held to have agreed that, should 

the oj)tion be exercised, the right to tack might bo put in force against him . 

ffll Bou'ker v. Bull, supra, 

{i) Duncan, Fox & Co. v. North and South Wales Bank (1880), 6 App. Cas. 1, per 
Lord Selbokne, L.C., atp. 11. 

(a) Nicholas v. Ridley, siqtra, 

(hSBowker v. Bull, supra, per Lord CEAinvoETn, V.-O., at pp. 34, 36; and 
see Drew v. Lockett, supra; Forhes v. Jackson, supra; Nicholas v. Ridley, supra. 
The Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), by s. 17, 
provides that a mortgagor seeking to redeem any one mortgage shall, by virtue 
of Ibis Act, be entitled to do so without paying any money due under any 
separate mortgage made by him, or by any person through whom he claimSf 
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however, the surety has in the mortgage deed expressly covenanted 4 . 

that, as between himself and the mortgagee, he is to be treated and Bights 
regarded as a principal debtor, the right of consolidation can, 
apparently, be exercised against him (o) in cases where it can be 
exercised against the mortgagor (d). This right can only arise when 
all the mortgages were originally made by the same mortgagor, and • 
it is not enough that the different equities of redemption have got 
into the same hands by assignment (e). 

The surety himself is not entitled, as against a second mortgagee, Costs of 
to tack to the first mortgage, on its transfer to him by the creditor, unsuccessful 
the costs of unsuccessfully defending an action brought against ^ 

him by the latter on his suretyship covenant (/). 

971. Where an action for foreclosure is brought one period only Time allowed 
of six months is allowed for redemption to the mortgagor and his rcdemp- 
surety, and not a period of six nignths to each in succession ( 51 ) . 

972. Besides his right to securities held by the creditor for the Right to nil 
guaranteed debt, the surety is entitled to all the equities which tlie tiie creditor’s 
creditor could have enforced, and these j>revail not only against 

the creditor himself, Imt also against all persons claiming under 
the principal debtor (/t). 

Sect. 5. — Waiver of Rights. 

973. The rights which the surety possesses of standing in the Surety may 
creditor’s place as regards the latter’s securities and equities, and 

on the bankruptcy of the principal debtor, may be waived I\y express subrogation, 
words in the contract of suretyship itself (i), or else impliedly by the 

on property other than that comprised in the mortgage which he seeks to redeem, 
uiiless a contrary intenti^m is expressed in tho mortgage deeds, or one of them. 

As to consolidation generally, see title ATohtgage. 

(c) S&Q Far ebr other y. Wod/ house (18ot5), 23 Eeav. 18 ; Nichvlaay. [1904] 

1 Ch. 192, C. A. ; Dunran, Foe & To. y. Forth and South Wales Bank (1880), 0 
App. Oas. l,|5er Lord Selijorne, L.O., at p. 11. 

((i) Conveyancing and Law of Propoitv Act, 1881 (44 & 4o Viet. c. 41), s. 17 ; 
and see GriJ^ih v. Found (1890), 4o Ch. J). 5o3. 

(c) Sharp v. Ftekards, [1909] 1 Cli. 109. 

(/) South V. Bhxam (I860), 2 Bern, & M. 457. In this case, which was 
siihse(iUontly explained in Fuon v. SUvl^ [1901] 2 Ch. 602, it was also hold 
that the doctiino of maishalbng socuntios might ho applied against a surety in 
favour of a second mortgagee. 

[(j) Smith V. Oldiug fl884), 25 Ch. D. 162. A surety w^ho hos not paid off the 
mortgage debt in wholo or in pait, and is houpd only by his personal covenant, 
is not a neco&sary paity to a foreclosui’e action {Gedye v. MaUon (1858), 25Eeav. 

310). 

(h) Brew v. Lockett (1863), 32 Beav. 499; and see Re Kirkwood^ a Estate (1878h 
1 L. B. Ir. 108; Imperial Bank v. London and St, Katharxne Docks Co, (1877;, 

5 Ch. D. 195 ; Brandon v. Brandon (1859), 3 Do G. & J. 624, As to the surety’s 
rights on the bankruptcy of the principal debtor, see title Bankruptcy anu 
Insolvency, Vol. II., pp. 204 et seg. 

{i) Be Fei'nandeSf Ex j)arte Hope (1844), 3 Mont. D. & De G. 720 ; Earle v. 

Oliver (1848), 2 Exch. 71; Be Gillespie (1887), 19 L. B. Ir. 198; Midland 
BafiHng Co. v. Chambers (1869), 4 Ch. App. 398 ; Metrc^liian Bank 0 / England 
and Wales y, Goppee (1896), 12 T. L. B. 258, C. A. For forms of guarantee 
containing an express waiver of the surety’s rights against tho creditor, see 
Encyclopsodia of Forms and Precedents, Vol. Yl., pp. 191 et stg. It is some- 
times agreed between the surety and the creditor that the receipt by the latter 
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Sect, 5. ipiirety’fl ficcepiaiico of an iiidciuniiy from the principal debtor in 
Waiver of liou of the right he would etlierwise have possessed {k), or in some 
Eights. other way ( 0 - Where there has been an express waiver, tlie surety, 
in the event of the principal debtor's bankruptcy, is sometimes 
not even able to avail himself of a counter-security received by him 
from the principal debtor by way of indemnity until the creditor 
has been paid in full (»i). 


Part VII. — The Surety’s Rights against the 
Principal Debtor. 


Sect. 1. — Nature of Viijhts and how acquired. 


EipresB 
right to 
indemnilica* 
tion. 


Deposit of 
deeds with 
surety does 
not give right 
tb legal 
moi tgage. 


974 . An express right to indemnification may be conferred upon 
the surety by tlie principal dehtor(/ 0 , and in that case there can be 
110 implied indemnity (o). The precise extent of an GX2jrcsB 
indemnity is a question of construction in each jiarticular case (p). 
A joint contract of iudenmity, however, is never considered as if it 
^\ere joint and several (q). 

'JTie surety’s nglit to indemiiificaiion, even in respect of a 
specialty debt, creates a &imjde contract didit only (r). 

Wbero the indemnity takes the form of a deposit of title deeds 
with the surety by the principal debtor, and there is no agreement 
to execute a formal mortgage, the surety is only entitled to insist 
on having a memorandum signed by tlie priucipai debtor, specifying 


of dividends ill the Imnkrujitoy of the piincipal d(‘btor sliall not diiniiiish the 
liahiUtv of the surety until tlio creditor lius rceeived twenty shillings in the 
pound {Re Saas, Ex ]>arte NaiionnV Provincial Rank of Enyland, [1800] 2 Q. li. 
12 ; Re iScllera, Ex parte Midland Ikinhiuy ih, (1878), 38 li T. 39 j ; Re lUaleley, 
Ex parte Aachener Disconio (hsdlschaft (1892), 9 Morr. 173; Re Rees, Ex parte 
National Provimal Rank of EmjJand (1881), 17 Ch. D. 98, C. A. ; Re Portei\ 
Er parte Miles (1848), Do (r. 023). A course of dealing botw'Gon the parties 
]»i]or to the banktiqitcy of the principal deblor will not ajiiiarontly give lise to 
the piesuinption that the surety has abandoned to the ci editor his light of 
jirouf against the estate of the principal debtor (Ex parte Johnson (1853^ 3 
De (}. M. & G. 218). ^ ^ 


(k) ih)oper V. (1803), 32 IJeav. 337 ; and see note ip), p. 514, ante, 

(0 Wawjh V. R^ren (1802), 11 W. K. 244. 

(m) Midi and Banking Co. v. Chamhers (1869), 4 Ch. Ajip. 398. 

(n) Radelei^ V. Consolidated Bank (1880), 34 Ch. D. 530. 550; Cooper v. Jenkins 
(1803), 32 Dcav. 337. A couutei -security given to a surety hy a priiicii)al 
debtor, whose good behaviour he has guaranteed, where hold by way of 
nidomnity only, re veils to iho iirincipal debtor on the discharge of the surety 
froni liability {MMalion v. Featherstonliaiighy [1895] 1 I. E. 182). 

('») See p 147, ante, and the cases there cited. 

(yO Jhmun y.Mcof Man Hail, Co. (1880), 42 L. T. 745, P. C. ; Hi Hohinson, 

C ^ Simons, Ex parti Allard (1881). 

l(j Ch. D. oOo, C A. 4 V / 

(q) Sumner v. Buaell (1810), 2 Mer. 30 ; and see note(m), p. 502, and note (g), 
p. 504, ante, ^ i 

o V. (1872), L. B. 14 Eq. 379, per WlOKENS, V.-O., at 

p 386; and see Re GUra, Jones y, Pennefatherf [1890] 1 Ch. 950; and p. 622, 

post ' ^ 
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the terms of the deposit, and has no right to have a formal legal 
mortgage executed in his favour («). 

975. The implied rights possessed by the surety against the 
principal debtor are not identical with those which the creditor has 
against the latter (0, but are somewhat similar to those possessed 
by one surety against another (a). They are available whenever 
the suretyship has been undertaken at the request, actual or con- 
structive, of the principal debtor, but not otherwise (?j), since no 
one can make himself the creditor of another by volunteering to 
discharge the latter’s obligations (e). Once, however, such request 
has been obtained, an equity of indemnification becomes attendant 
upon the suretyship (d), and the principal debtor will be liable 
without the necessity of any further request for all sums subse- 
quently paid by the surety under the guarantee as money paid to 
the use of the principal debtor (c). 

A suret}", in respect of his righf to be indemnilied by tlie principal 
debtor, is a purchaser for valuable consideration wutbin the stat. 
(1571) Eliz. c. 4, so tliat any lease or conveyance to him by way 
of indemnity in respect of his liability under his guarantee will be 
uplield(/). He is also, in rcsiiect of his right to bo indemnified, 

(fl) Spmle V. Whayman (180.")), 20 IJeav. G07. A bill of salo givon ]>y way of 
imlenmity to a surety is void, bocauso the presoribed form (Hills of Sale Act 
(1878) Ameridiiient Act, 1882 (45 & 46 Viol. c. 4o), Bchodulo) is not applicable 
to such a socunty (Jfiajhes v. Liith (1886), 18 U- 33. 13. 32, 0. A.; but see 
t^ihley V. Iltyqs (1885), 15 Q. H. 1). 61 U). 

it) Baddcy V. Con solid aU^d Bank (1886), 34 Ch. D. 536, 556. Thus, though a 
creditor wdio has recovered judgiuent against ono puitnor cannot sue another 
paitner of the same llinv, that rule docs not take away the lights of a surety for 
ono partner against anothci partner (t/nd,). As to the rights of huB}>and and 
wife where either is surety for the other, see title IIusbakd and Wife. 

(tt) JVoods V. Oreay/te (1828), I Hog. 313. 

(b) Jlcorander v. Vane (i8o6), 1 M W. 511 ; Edmunds v, Wallingford 
(1885), 14 Q. B. J). 811, C. A. ; KcalJ v, Faftridye (1799), 8 Term Eep. 308, 310 ; 
Re Dtnns, Lee y. Binns, [1896J 2 ('3i. 584, per North, J., at p. 588 ; Pearce v. 
Blagrave {186b)f 3 C. L. R. 338, 340; Warrington v. Eurhnr (1807), 8 Itlast, 
242 , Ilorhjsim v. Shaw (1834), 3 My & X. 183, iOO ; Morrxce y. Redwyn (1731), 
2 Harn. (k u ) 26; Ware v. JJonvood (1807), 14 Yes. 28 ; Kearsley v. Cole (1846;, 
IG M. & W. 128; Boyd v. Brooks (1865), 34 L. J. (cir.) 605 ; Davies y. Flamy hreqs 
(1840), 6 M. & W. 153 ; lluuiley v. Sanderson (1832), 1 Ci. & M. 467 ; 
Reynolds v. Doyle (1840), 1 Man. & G. 753; Kemp v. Balls (1854), 10 Exch. 
007 ; Jones v. Broadhurst (1850), 9 (J. B. 173, 193. 

(c) Hodgson y. ShaWy sapray per Lord Brougham, L.C., at p. 190; and see 
Leigh V. Dickeaon (1884), 15 Q. B. D. 60, per Brett, IVI.K., at pp. Oi et seq.j 
Johnson v. Royal Mail Steam Packet Co. (1867), L. R. 3 0. P. 38, 43 ; and sco 
Ogle V. Hay (1910), Times, 28th February. 

(d) Duncany Fox tfc Co. v. North and SotUh If aZes Bank (1880), 6 App. Cas. 1. 

(f) Re FoXy Walker dk Co., Ex parte Bishp (1880), 15 Oh. 1). 400, 0. A. ; Kxall 

V. Fartridge, supra; Piii v. Purssord (1841), 8 M. & W. 638; Warrington v. 
Fnrhor, supra ; Davies v. Humphreys, supra ; Pownal y. Ferrand (1827), 6 
B. & 0. 439; Leigh y. Dickeson, supra; Dujfield y. Scott (1789), 3 Term Rep. 
374. Where a surety for the payment, of interest on a mortgage debt 
pays off both principal and interest on the mortgagor making default, in one 
sense the money so paid is not money paid to the use of the mortgagor [Green 
T. Wynn (1869), 4 Ch. App. 204, per Lord Hatherley, L.O., at p. 207) ; but 
the surety is in such a case entitled to redeem the mortgage, as in no other way 
can he be indemnified (ibid.) ; and see p. 513, ante. 

(/) Scot v. Bell (1672), 2 Lev. 70; Beverly y. Gatacre (1623), 2 Roll. Rep, 
306 ; Voluntary Conveyances Act, 1893 (56 & 67 Viot. o. 21). 
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Sbot, 1. "a creditor ” of the principal debtor within the stat. (1671) 13 Eliz. 
Nature of c. 5, which extends to future as well as existing debts (g), 

976. A person mortgaging his estate to secure the debt of 
acauheT o-i^o^ber stands in the relation of surety towards the person whose 
debt is thus secured, and can compel him to exonerate the estate (ft). 
Mortgagor ‘ ^ Surety for a receiver appointed by the court is entitled to be 

Inotherhas indemnified out of a balance duc to him (i). 

Burety*8 In certain cases a surety is not entitled to 1)0 indemnified. Thus, 

rights against ’^irhere a person has been ordered to find bail for good beliaviour during 
the latter. ^ specified period a contract to indemnify his surety is illegal (j). 
JJno’^righr^ So money deposited with the surety, to be retained until the expira- 
of iniiemnifl. tion of such period for his protection against the defendant's 
cation, default, cannot be recovered, either before or after the expiration, 

unUiSS the person who deposited it did not take part in the ille- 
gality (ft); and it is immaterial Uiat the defendant lias not com- 
mitted any default and the surety has not been called upon to jiay 
anything (1). 

Apparently, liowever, before the illegal purpose has been effected, 
an action will lie to recover the deposit (m), though whether 
in order to prevent a plaintiff from suceoeding in such an action 
the illegal object itself must be fully carried out is doubtful (n), 

A surety for pa 3 nnent of an instalment under a deed of 
composition is not entitled to the bonefit of a couiiter-indemnit^’’ 
received by him from the princijial debtor which llio creditors have 
neither sanctioned nor authorised by their resolutions acccjiting the 
composition (o). 

{(j) Soe Jhirhnfj v. Bishopp (1800), 29 Beav. 417 ; see title Fraudulent and 
Voidable Convfa’ances, pp. 78 et s&p, ante. 

(/i) Lee V. Rook (1780), iklos. 318; Peirs v. iVirs ^ 700), 1 Ves, Sen. 021; 
Evdyn v. Evdyn (173*2), ‘2 1\ Whim. 6o 9, 603 ; Finlier’s Law of Mortgag(‘, Otli ed , 
p. 082 : compare Re WeM^uithvs 6 B. (fc Ad. 817. 

(?) Qhmup V. Ilarnson (1814), 3 Vos. & B. 134, 

(/) Consohdaied Exploraiinu and Finance Co. Musgrave^[)^[){f\ 1 Ch. 37; 
JJorman v. Jciuhner (1885), 10 Q. B. D. 501, 0. A. ; and nee (Jiiyps v. llarinoll 
(1803), 4 B. & kS. 414; Jones v. Orchard (1855), io 0. B. 014; R. v. Eorttr^ 
[1910] 1 K. B. 309^ 0. 0. A. On the othor liaud, it is not coiilniry to public 
policy that sureties under an administration bond should be iiidemniliod by 
the next of kin {Blake v. Bayne, [1908] A 0. 371, P. 0.); see also p. 440, ante, 
(k) Consolidaif d Exploraiwuand Fmance v. Nusyrave, supra, per NoiCJ’ir, J , 
at p. 42. in this easy the jduiiitiJTs lecnveicd from the suioly shares which 
tliey had liaiisferred to tho prisoner for an iinK){ioiit purpose, find which did not 
oiiipowor the latter lo make use of such shares for the purpose of indemnify me: 
the surety. 

(/) Herman v. Jeuchner, eujtra, overruling on this point WiJso7i v. Strugndl 
(1881), 7 Q. B. I). 648; and see Jones v. Orchard, supra. The tost w’hether a 
demand connected with an illegal transaction is cai>able of being enforced at 
law is whether the plaintiff requires any aid from the illegal transaction to 
establish his case {^xmpson v. Bloss (1810), 7 Taunt 240 ; Taylor v. Chester 
(1369), L. B. 4 Q. B. 309, 314 ; Hei'rnan v. Jeuchner, supra). 

(w) Herman v. Jemhner, supra, per Bowen, L.J., at p. 562 ; per Baogallay, 
at pp. 504, 505 ; and see Tappendm v. Randall (1801), 2 Bos. & P. 467 ; 
JFtlson V* Btrugnell, sujtra; Boney. Eklese (1860), 5 li. &N. 925; Fivaz v. Nicholh 
(1846), 2 a B. 601. 

(w) Herrmn v. Jeuchner, supra, per Baggallat, Ij.J., at p. 565. 

(a) Re Simons, Ex parte Allard (1881), 16 Ch. D. 505, C. A.; and see Wood v. 
ButVr (1866), L. B- I Eq 139. On the other hand, a surety is entitled to 
retain goods deposited with him by the principal debtor, unknown to the 
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. Part VIL— The Surety’s Riuhts against Principal Dertor. 

A surety has no implied right of indemnity against a person 
who has agreed to indemnify the principal debtor in respect of the 
guaranteed debt (p). Where by an agreement betw een the surety 
and the 2)rincipal debtor the performance of the guarantee by the 
surety is to operate as payment to the principal debtor of a sum 
due to him from the surety, the latter’s right to indemnification in 
respect of payment made by him under such guarantee cannot be 
enforced (q). 

977. The surety’s right to be indemnified by the principal debtor 
or his estate will not be held to have been abandonecl, unless a 
contract on his part to abandon it has been proved (r) ; and the 
reservation in a composition deed of a creditor’s remedies against a 
siireLy necessarily implies the continuance of the surety’s right to be 
indemnified (s). 

Skct. 2 , — Higlits before Sfdiffactinn by Surety of the Guaranteed 

Debt or Liability. 

978. The surety may, even before payment has been demanded 
from him or the jirincipal debtor {t), call on the latter to exonerate 
him from liability (//), if the creditor has a right to sue the i)rincipal 
debtor and refuses to exercise it (a) (and apparently also in other 
cases (?>)), and may ol)tain relief from lialnlity under his guarantee, 

rn’O'litors, undi»r an agreoniciit to indemnify iho surety in consideration 
of his guaraiiteeiiig tlie instuluionts under a deed of coinposUion {lie Itobinsun^ 
Ex jxvte Ihirrdl (1870), 1 Ch. D. o.‘37, 0. A ). 

(;>) Re Law Courts Chambers Co, (1880), 61 L. T. 609; and soe Grafts v, 
Tntton (1818), 8 Taunt. 3G5. 

((j) i^opland V. Miller (1903), Timcs^ 28tli November. The existing rules of the 
Stork hiXchango forbid surotK'S (“ roconinirndors,” as they aio termed) of persons 
seeking to join the Stock Exchange from locoivmg any iiub'innity (it. ‘22, 2’!, ‘20). 

(r) < 'lose V. (Rose (1853), *i 1 >0 ( r. M. & G. 176, 0. A. AVhore a wife charges her 
separate estate as an indemnity to ono oL two sureties for her husband, the 
surety BO iiideiiiiiilied, by subsequently discharging tlio other surety from 
liability to contribution, pro ttmto releases the wifi^’s estate from such charge 
Ulodqsim V. Ifoib/son (1837), 2 l\cou, 701 ; and see Way v. Hearn (1802), 11 (J. JJ. 
(N. s.) 774, 782 ; Re Gervais' Ettaie, [1903J 1 I. K. 172). 

(s) Close V. < *lose, supra, 

(^) (tray V. Phillips (1905), 13 Scots Law Times, 145; Dufg v. Lnwrie (1903), 
6 F. (Ct. of Sess.) 295. 

(ii) Antrvhus V. Davidson (1817), 3 Mor. 669, pir Grant, M.Tl., at p. 570 ; 
iSbro’e v. Redman (1S76), 1 Q. B. D. 536, 541 ; Dechervaise v. Lewis (187*2), L. It. 7 
0. F. 372, per Willes, J., at p. 377 ; Ntshet v. Smith (1789), 2 Pro. G. 0. 6l9,per 
Lord TiiUKi.oW, L.C., at p. 682; Jlcvy and Oandia Rati, and Harbour Co. v. 
(ireenhill (1897^ '76 L. T., 7 ^er Sitrling, J., at^p. 553 ; Lee v. Rook (1730), Mos. 
318, per Jekyll, M.E., at p 318 ; CV7c v. Ravie (1801), 6 Ves. 283 ; Wooldridge 
V. Norris (1868), L. E. 6 Eq. 410; Re National Etnancial Co,^ Ex parte Or%ental 
Commercial Bank (1868), 3 Oh. App. 791. ^ A surety for the payment of intere'-t 
only on a mortgage debt is entitled to insist on the mortgagor paying that 
debt, and if he will not do so, to pay it himself and charge the mortgagor with 
the amount so paid and obtain indemnification by redeeming the mortgage 
{Green v. IFi/nn (1869), 4 Ch. App. 204, per "Lord Hathekley, L.O., at p. 207 ; 
compare Me Westzinthus (1833), 5 B. & Ad, 817 ; and see note (c), p. 517, ante), 

(a) JPadwick v. Stanley (1852), 9 Hare, 627; disapproved in Mathews v. Saurin 

i l893), 31 L. E* It. 181, and Aschmon v. Tredegar Dry Dock and TFAdPr/ Co,, Ltd,^ 
1909] 2 Ch. 401, per SwiNFEN Eary, J., at p, 408. 

{h) Ascherson v. Tredegar Dry Dock and Wharf Co,^ Lid., supra, per Swnmsaf 
Eady, j., at p. 408 ; and see Wooldridge v. NorrU (1868), L. E. 6 Eq. 410, 


Sect, 1, 

Nature of 
Bights 
and how 
acQuired. 


Abandonment 
by the surety 
of his right of 
indemnity 


Right of 
surety to 
exoneration 
from liability. 




fiSO 


Guarantee. 


Sjiot. 2. althoiigli lie has nofc paid (r). If his claim to he imleuinified is 

Bights denied, he can obtain a declaration that he has a right to be 

before Satis- relieved from liability (d), wliicli relief is not limited to cases where 
faction by the creditor has a right to sne the debtor which ho refuses to 

Surety. exercise (c). The surety is also entitled to have a suflicient sum set 

a]>art to meet the claim for an iiubmmity (/). 

Whether a declaration may be obtained for a prospective right to 
indemnity before it has actually arisen is not so clear (r/), thouglr, 
apparently, where it has arisiai, llio court will declare the right to 
indemnity generally with liberty to apply from time to time to 
work it out (h). 

All unpaid credilor wlio is a jiarty to the action, in which an 
indemnity is claimed, should a]>parcntly be paid the sum awarded, 
but where he is not a party the person seeking indemnity is, it 
appears, entitled to have the money paid to him {i). 


Declaration 
of relief from 
further 
hability. 


979 . A surety may also, by means of an a(*tion brought before 
payment against the ]>r]ncipal delitor and creditor, obtain a declara- 
tion that he is relieved from all further liability under his 
guarantee where the acts and conduct of the creditor and principal 
debtor have in fact so relieved him (j). 


Right of 
surety to 
recover 
damages. 


980 . By express contract the surety may before payment he entitled 
to recover damages from the principal debtor where, for instance, 
the principal debtor covenants with the surety to pa}^ the amount 
due to th(3 creditor on a day named and then makes default (/r). 


(r) Jolmston v. ^^ulrntje Jssotinfion (18<S7) 10 Q. R. D. JoH, U. A , j^er Lindley, 
Ti.J., nt j)p. 400, 4GI ; Jlmelmujh [Karl) v. Hayes (1083), 1 Verii. ISO, Noicni, 
Lord Jioepor (afterwards I i( >1(1 GiuldsokI)), at p. 190; Re SmmHloHy Kt paiie 
, Snowdon (1881), 17 Oil. D *14, 47, i\ A. ; Ilvhbs v. Wayet (1887), 30 (di. D ‘250, 
Jilathnvs v Haann (1893), 31 L. 11 Ir. 181 ; Wffhncrshausen v. Gulhclcy [1893] ‘2 
Oh 514 ; Uohimon Y.Harhin, [1890] 2 (%. 415, 420; Klhsy, Pond, [1898] 1 Q. B. 
420, 45-4, C. A. ; / acey v. Ihll, CroiLhtfs Claim (1S7 1), L. B, IS Ltj. 182 ; TIaldcad 
V. Freeland (1904), Times^ 25tli July; contra^ lAoifdy, Pinimatk (1S77), 7 Ch. 1). 
398 ; Ilwihes-Iiallf'tt v. Indian Mammoth Gold Mines Co. (1882), 22 Gn. I). 561 ; 
Khepheard Rray, [1900] 2 Ch. 235; settled, [1907J 2 Ch. 571, 0. A. But 
a paymoiit or charge on pioporty niado by a principal debtor, to or for the 
benefit of tho surety, will not iiocossanly oporalo to indcnmify tho latter in 
respect of the liability he has coiiti acted under his guarantee. Thus, a jKi 3 uiicnt 
made h\' the principal debtor which amouuta to a fraudulent pieforenco of 
the surety will not benefit tho latter, but will bo void altogether, wee title 
Bankrttctcy anu Insolvency. Yol JL, jip 281 it m/. 

(d) Hobbs V. Wayei, supra^ JvETCEWicn, J., at p. 259 ; J.aceij v. Hill, 
Crowley's Claim ^ supra. 

Tf) Asrherson v. Tredegar Dry' Dock and Wharf Co , Ltd., [1909] 2 Cli. 401, 
following Mathews \. L^aurin^ supra, and disappioving Padwick v. Stanley (1852), 
0 Hare, 027. 

(/) Lacey v. Hill, Croivlei/s Claim, siqtra, per Jessel, M.B., at p. 191. 

(g) Fdoifdy. Dimviatk, supra; Hughes - Ilallett y. Indian Mammoth Gold Mines 
Oo., supra, at p. 565. 

^5) Hughes- KaUiit y. Indian MaTjimoth Gold Mines Co., sxqyra, per Fry, J., at 
p. 5(55 ; and see Aschetson v. Tredegar Dry Dock and Wharf Co., Ltd., supra ; 
ooton, Judgments and Orders, 6th od., Yol. II., p. 1168. As to the general 
effect of an order wi*h “ liberty to ap]4y,” see title Judgments and Orders. 
ft) Lacey v. Hill, Cnvwlvfs Claim, supra, per Jessel, M.R., at p, 191. 

U) Wilson V. Lloyd (1873). 21 W. B. 507; Oaleley y. Pasheller (1836), 4 
Cl. Fin. 207, H. It. ; and see Jscherson v. Tredegar Dry Dock and Wharf Co., 
Lid., supro^. 

Xo€»«wwr« y. iiW/or./ ^1842), 9 M. & W* W; Toussa^nt v, Marhnnani 



* pAHfVII — T he Surety’s Rights against pRiNcirAL Debtor. 

981 . The surety cannot, on the principal debtor becoming 
insolvent, exercise, in his own name, the right of stoppage in 
transitu (/), though apparently, if the surety for an insolvent buyer 
should pay the vendor, ho has such riglit, if not in his own name, 
at all events in that of the vendor {•m). 

^Sect. 3 . — liujhts after Satisfaction hy Surety of the Guaranteed 

Debt or Liability. 

982 . The surety, as often as he pays anything under his 
guarantee in relief of the principal debtor, has an immediato 
right of action against tlio latter (;z), though ho cannot acc(jlorate 
his remedy by paying the guaranteed debt before it becomes legally 
due (o). Consequently, the principal debtor may be exposed to 
several actions at the suit of the same surety, from which 
inconvenience and hardship he is*iiot protected by any lulo of law 
requiring the surety to pay the whole debt due from the principal 
debtor before compelling reimbursement from the latter ( p). 

The taking of the surety’s goods in execution ((/), or the 
payment by him of money to prevent the execution is 
equivalent to payment {a) entitling him to indeiunilication. It 
is doubtful whether the giving by him of a x)romissory note to the 
creditor has this elfect (h). On the other hand, the giving of a 

(17S7), 2 ToriJi Pop. 100; J'ciint/ v Fot/ (182.S), vS Jl. A: U 11 ; lJ(nh(so}i v. 
JlfU (1797), 7 Term JUip. 97 , Carr v. Jiuhtris (ISOO), ,3 Jl & Ad. 78; Martin v. 
Court (1788), 2 Toim Hop. 040. 

(/) Sijflceu V. Bra?/ (180 j), G East, 871 . A Inokor foi an unrli^'closed piiiu'ipjil 
(wnoso puHition is tioiuuwliat analogous to that of a euioty) may, in coihiiu 
t ircuinstancos, exercif-o tlio right of stoppatro ni Iratu^itu {Ltnpcnal Bank v. 
Ijitudou and Bt. KaiJuirtne Dviks Co (lK77),o(4i 1) lOo). Aft to the eih^ct of 
an attoinx)te(l stoiipago by an unpaid wndor, bco AV Wcdzinthas (1888), 6 
15. & Ad. 817. 

(m) Undei the Mercantile Law Amendnient Act, 18uG (19 & 20 Viet. c. 97), 
8. 5; beep. 511, ante; benjamin on Sales, 4tli ed , j)p. 815, 840 The surety 
fora company may, as a eonlingont ur j>i(>s})PetiV(' (’roditor ((''unipauies (( ’on- 
Bolidation) Act, 1908 (8 Edw. 7, c. 69), r. 187 (1); and roo Be Jh'itiah Kqintahle 
Bond ami Moitgaije Coriioration, Ltd.^ [19l0l W. N. 58), befoib payment inudo by 
him of the giiaiantood debt, present a xietition to have nue-h com}>an> wound U]>, 
though formerly ho could not have done bo {He Vrou Colherij To. (1882), 20 
Ch l3. 442, 0. A.). A wmding-ux) order cannot, hf)wovcr, ho obtained })y tJio 
Huroty in rosiieet of a mortgage debt of another company, wliich has aftsigneil 
t'no eiiuity of i-edcmptioii to the eomiiaiiy petitioned ugainst, on the teniift that 
tlio latter indemnifies the former, e\eii if ho has paid jiart of the dohfc {He Ijihj 
i'onrts Chambers Co., Ltd. (1889), 61 Jj. T. 6G*I); bee title CoiiTANiics, Vol. Y., 
pp. 398 et seq. 

{n) Davies y. ITnmphreiis (1810), G M. & W. 158; Taylor v. Mdh (1777), 
2 Eowp. 525 ] Haul v. Joiies (1787), 1 Term J^ep 589; Ware v. Ilormood (1807), 
14 Ves. 28. 

(o) See Uoppin v. Utay (1842), 1 Y. & C. CTi. 205. 

(p) Davies v. Humphreys, supra, per bAUKJ:, 15., at j). 167. 

(o) Rodgers v. Maw (1846), 15 M. & W. 444. 

(?') Edmunds v. Wallingford (1885), 14 Q, B. I). 811, 0. A. ; Eocall y. ]*aCriifge 
(1799), 8 Term Hep. 308. 

{a) As to wlittt amounts to payment by a surety claiming contribution from a 
co-surety, see pp. 530, 531, post 

{h) Barclay V. (i^oocA (1797), 2 Esp. 571 ; Rodgersy. Maw, supra, 
at p 449 ; McKenna v. llaintU (1849), 18 1. L. It. 206 ; Taylor v. fliggtns (1802), 
8 East, 169; Maxwell y. Jameson (1818), 2 B. & Aid. 51 ; but boo Re RohvH^ Ex 
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Skct. 2 . 
Bights 
before Satis- 
faction by 
Surety. 

stoppage in 
transitu. 


On payment 
of part of 
guaranteed 
debt. 


What 18 
payment 
entitling the 
surety to in- 
demnification 



Guarantee. 


SSOT. S. 
Bights 
after Satis- 
faction by 
Surety. 


Evidence of 

payment 

rcquiied. 

Rif^hts of 
suicfy for 
inort|^«g0 
debt. 


Position of 
surety after 
payment. 


bond by the surety to the creditor (c) or the substitution of one 
bond for another (d) is not equivalent to payment, nor will the 
payment of part of the guaranteed debt by the surety, together 
with an indemnity from the creditor against personal liability in 
respect of the balance thereof (c), operate as a full payment of tho 
guaranteed debt. 

Slight evidence of payment sufliccs(/), especially where there is 
an admission, by silence or otherwise, on the part of the principal 
(lel)tor of due payment having been made by the surety (g\ 

A surety for payment of the mortgage del)t ])y the mortgagor 
is entitled, on liquidating any portion thereof, to an equitable 
cliargo pro tanfo on the propeity mortgaged (/i). This charge 
arises automaticallj’' in n3S])oct of eacli payment made, and is 
Huhstitntional and not additional (/). AVhen on payment of the 
whole mortgage debt by tho surety a transfer of the mortgage is 
made to him, or a judgment declaring his right thereto is given, 
lie takes tlio jilaco of the mortgagee (LY Till then, how^over, he has 
no sucli estate in the morlgaged lands as ^vould he affected by a 
registration of a judgment against liini(/), or which, apparently, 
need be or could bo registered. 

983 . A surety who has paid tho creditor in relief of the 
principal delitor becomes to that extent a creditor of the hitter (m), 
hut only a siinjde contract creditor, even where tho original contract 
luidor which Ins liability aiises is under seal (i/). A surety to tho 


parUAllcu (KSr/fi), S J)o () cA J 117, C. K 'Where fi sinety, under n joint and 
M.‘VOi ill }>iomisaoi’y nolo ith the ]U’jn(Mpn.l tlebtor, gives to the oioditoi, wlinri 
tho note is oviadiK', in 2 >{iynifnt and dischaigo tliereof, his own solo note, and 
IS accojitod as solo do]>fcoi and afterwaids executes to tlio creditor a rnoitgage 
of his (the Biiret>’fi) own piojieijy, of adeciiialo value to Bccuic payment of 
tho piineipal debt and intoiest, oven though such noto and rnoitgage romam 
un^^iitisiied, tho surety is, neverlludef -s, ciihth'd io maintain an action against the 
piincipal dohlor for money paid (O^oc v. (iure, 1 ^ hP. IJtJU ; and see nna 
V, Harnrit (1849), 13 J. ]j. U ‘JOS; Fahrij v. Fnnrln/ (1890), 20 L. II. Ir. 7S). 

(r) Mtiscircll v. Jamtbvn (1818), 2 Ih & Aid. 51 , Taylor v. Jlu/yins (1802), 3 
East, 169. 

((/) JiC rarkinso)), Fx jarfc Srrjraut (18251, 2 01. & J. 23. 

(e) Souiten v. Houtbn (1822). 5 15 ik, xMd. 852. 

(/) Vnee y. JSiirva (1857), 0 AY. U. 10. 

[g) Ihid. 

(/i) Uedye v. Matron (1858), 25 Ucav. 310; Allni v. De Lide (185C), 3 
Jur Tn. 8.) 92H ; (Jreen v. Wi/un (1809), 4 Oh. Ajip. 201; 7iV fkivisons Kdaic 
(1893), 31 L. E. Ir. 249, per AfoNliOE, J , at p. 255 ; affirmed, [1891] 1 1. 11. 
50, C. A. 


ft) Seo p. 513, ante. 

\k) Afayhew v. Cricketi (1818), 2 Sw.an, 180, 191. 

{1) Kennniy v. CaiiqMl, [1899] 1 I 11. 59; and sco p. 513, ante. 

(ni) If ]»a) merit is made after the debtor's death tho siiiety is a creditor of 
tho chtato, and as Bu<*h may bo ontithjd to administration ( iri/ltafns v. Jide.i 
(1864), 34 1j. 5. (p. M. & A.) 60; and see Wooldridge y, Norria (1808), L, H. 
6Eq.410). " ^ ^ 

(?i) Badehy y. Consolidated Bank (1880), 34 Ch. D. 536, per Stiiiling, J., at 
i. 566 ; Vopia v. Middleton (1823), Turn. & K. 224 ; Shnykina y. I^oukU (1824), 2 
[j. J. (o. 8.) (oh.) 81 ; and boo p, 51G, ante. As specialty and simple contract debts 
now rank together in the administration of assets of a deceased person (Adminis- 
tration of Estates Act, 1869 (32 & 33 Viot. c. 46) ), and as the insolvent estates 
of deceased persons aie now administered as in bankruptcy (Judicature Act, 
1875 (38 & 39 Viot, c, 77), s. 10; and see Be Whitaker, Whitaker y, Falmei', 
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Part. VII. — The Sorety’s Eights against Princrpal Debtor. 
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Crown, however, on paying off the debt of a deceased principal S*ot. 3. 

debtor, is entitled to the Crown’s priority in the administration of Eights 

the deceased’s estate (o). A surety who has paid the amount secured aft®!" Satis- 
on the principal debtor’s property is entitled to a lien thereon ( w). faction by 

Surety. 

984 . Ihe surety’s right of indemnification is a right to bo re- . 

couped the amount which ho has actually paid for the principal 
^debtor with interest (V^), to which he is entitled because of his right tion. 
to full indemnification from ihe principal dobt.or (r). Should tho UecoTcry of 


Burety liavo sustained damage beyond the principal snd intere>st ‘^i^maKes 
which he has been compelled to pay under his gunranioe, ho is 
entitled to recover such damage also (,s). On liis death the amount 


expended in respect of the siirotysliipis a debt due to his estate (a). 

A surety for an insolvent company whiidi is lieing \vound up is 
entitled to interest on all sums ])aid l)v him under his guaranteo 
before tho date of the ^Yilldin^^-up order (b), but not to interest 


[1001] 1 ('ll. 9, C. A ), llu‘ ili-stiiictioix bf^tweeii spuciuUy iiiul contract 

debts no longer possesses the importanco which once attached to it, 
especially as in the case of a surety he can now, by virtue of tho Afercantile Law 
Aiueudinoiit Aet, 1S5(» (19 & 20 Yict. c. 97), s. o (aoo p. 511, uwfc), indemnify 
liimsclf hy means of a bond or other security, tliongh satistiod, held by tho 
creditor in respect of the debt or liability to which tho suretyship relates. 
Ilowevor, tho suioty, as a siinplo contract creditor, may, should tho debt 
guaranteed ho a specialty debt, bo sooner barred of his remedy by tho Statuio 
of Jjiuntations than tho .s])ecial1y creditor [Ikuitfey v. Gomoh dated Ikinh ('*880), 
84 Ch. D. 530, p^r S'l'iiiLiNO, J,, at p. 550). Aloreovor, should tho surety be 
appointed executor of tho principal debtor’s will, he, as a siinplo contract creditor, 
can only exercise his right of mlainer as against simple contract cTeditors (Ac 
Jones, eVi/rerv. Laxt<>n (1885), 31 C^h 1). 440; and sco lie Allen, Adcorh'^, Krans, 
[1890] 2 Ch. 315). {See also titlo Executous and Administhatohs, Vol. XIV., 
p. 239. 

(o) Re, (ViHrtJull [Laid), Mamsty y. Churchill (1888), 39 Ch, D. 174; and 
compare p. 512, ajite. 

{})) Munmnys v. Bury (1829), Taral. 147 ; Re Jejftry^s Policy (1872), 20 
W. H. 857. Thus, whore the ohligiir of seVeral bonds, in which 1 ih solicitoi has 
joined as surety, sulisequontly by deed conveys specified real e.statc to such 
solicitor upon trust to sell, and out of tho proceeds of sale pay the bond cioditois, 
who have no notice of and are in total ignorance of tho oxistenco of sucli def'd, 
the di'«-d in question is oiio of agency only, of wliich tho creditors cannot clauu 
tho benelit, and tho solicitor is thcrefoio entitled to retairt tho estate thereby 
convoyed to him, until Ins discharge from liability as surety under tho bonds 
(Trddbi _7 V. Richards (1845), 1 Coll. 655). So, on a purchaso of goods by a 
broker for an undisclosed piiiicipal m si market according Uj tho ussigo f>t which 
such bi '>k(‘r is porsoimll}" liable in default of tho principal, raid is thorofore a 
i^iniai-vsurety for tht3 latter, tho unpaid vondor’.s lion wall p.i.'-.s to tho broker on 
default in acie ly tlie principal, oven though tho latter nmy have pledgi’d Ids 
interest in tho goods to third persons and mdoiscd the delivery order to them 
(Imptrial Rank v. London and Rt. Katharine Pochs Co, (1S77), 5 (Ti. D. 195). 

(q) Re For, Walker tf; Co,, Ex parte Bishop (1880), 15 (Jh. 1). 400, C. A. ; 
Ihtchman v. RLewart (1855), 3 Erow. 271 ; Lawson v. Wrujht (1786), 1 Oox, 

Cus. 275. 

(r) Petre v. Dxjicomhe (1861), 2 L. M. & Ih 107, per Erle, C.J., at pp. 115, 
116; Re Evans, Ex parte Davies (1897), 32 L. J. 281 ; but see Lancaster v Evurs 
(1847), 10 Beav. 266. 

(fl) Badeley v. Consolidatal Bank, siqtra, pei' Sttrling, J., at p. 556 Thus, 
bail may recover any reasonabie expenses they may have incuried in taking 
their prirAcipal into custody for the purpose of surrendering him (Eiaher v. 
Fallows (1804), 6 Esp. 171). 

(а) Willea v. OreenhtU (No. 1) (1861), 29 Beav. 376, 

(б) Re Beulah Park Estate^ Sargood's Claim (1872), La E. 16 43* 
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Guarantee, 


Bwjt. s. accrainp; subsequently (c), nor, where the company is being wound 
Bights up under supervision, to interest accruing after the date of the 
after Satis- confirmatory resolution to wind up (d). The surety is not, 

factloii by apparently, entitled to recover compound interest (e). 

Sui 6ty» 

Wheir" ^ surety who compounds a debt for which he and the 

(lubrcom- principal have become jointly lial)lo can only recover from the 
poundefi. latter the amount of the composition agreed to (/). 


Payments on 986. Tho suroty caniiot recover from the ))rincipal debtor sums 
Illegal claims, paid in respect of a (daim wliich the suroty knows to be illegal (/;) 
or void for fraud or immorality (h). 

Costs, A surety cannot, gonerall 3 % recover from the principal debtor 

the costs of defending an action brought against him on liis 
guarantee, unless lie was authorised by tlie principal debtor to defend 
it ti), nor, apparently, unless such defence was, in the opinion of a 
jury, reasonable (J). 

lint a surety A\Jio is, in the circumstances of the case, entitled 
to recover from tho principal debtor the costs of deh'nding an 
action, has a right to costa as between solicitor and client (/:). 

Defence by 987. A surety is not bouiid to resist tho creditor’s claim against 
surety to him if he have no good defence thereto, and may make the. best com- 

ciTim^^* promise he can in such circumstances and then locover from the 

principal debtor indcmiufication in respect of tlie loss incuried (/). 


(c) lie J liter 7iati(>nal Contract Co., Jfuyhrs' C/aun (18712), L. R. la Eq. 6123 ; 
Warrant Finance (\}'s Case (1861>), 4 (Jli. App. 643, Khhiv Vale Oo/s Case 
(1869), 5 Ch. App. 112. 

{(i) lie Imperial Land Co, of Marseilles, Fx parte Cvlborne and Strairhndge 
(1870), L. R. 11 Eq. 478. 

(c) livjbi/ V. Afacnamara (l79o), 2 Cox, Eq. Cms. 415. 

(/) Heed V. Korrts (1837), 2 My. &‘Cr. 361. In tins case, which was decided 
b^doro satisfied securities could lie assigned to tlie surety (see p. 511, aott), tho 
surety obtuinod an assitj;nment to a trustee for himself of the debt compounded ; 
eoo also Fx parte liushfortk (1805), 10 Ves. 409. 

(y) Chambers v. Manchester and Milford Hail, Co. (1864), 6 15. & S. 588, per 
Blackbuen, j. 

(h) liryant v. Christie (1816), 1 Staik. 329. 

(<) (hlleit V. Hippun (1S29), Mood. & M. 4(»G ; Smith v (^uiriptm (1832), 3 R & 
Ad 407; Roach v. Thomp^nu (18:'i()), Mood & M. 4K7 , liairndale v. London, 
Chatham, and Rarer HatL Co (1874), j;. R lOExch. 34, Ex Ch , ]>€r QuAiy, J., 
at p. 44; Blyth v. Smith (1843), 5 Man. & G. 405 ; aud see Knnjht v, 
Hughes (1828), 3 0. & P 467 ; Tindall v. Bell (1843), 11 M. & W. 228; 
Crompton v. Walker (1860), 3 E*. & E. 321; Garrard v. Cottrell (1847), 10 
a B. 679, 

(./) Mors-lrHUanc v. Wilson (1873), L. R 8 C. P. 227 ; Beech y, Jones (1848), 
6 C. B. 696 ; Fisher v. Val de Trarers Asphalts Paving Co. (1876), 1 0. P. D. 51 1 ; 
but see Jiaxendale v. l.ondon, Chatham, and Dover Hail Co., siqira, per (^UAUf, 
J., at pp 44, 45. AVhere tho principal debtor was liable to pay “on 
demand,” but failed to do so, and a,wnt was then issued against the surety by 
the creditor, it was hold that, as such writ was the first notification to the 
surety of the pTi!icij)al debtor’s default, he might recover from the latter the 
costs of tho writ in the action, but not of tho subsoquent proceedings iPiercs 
y. Williams (1854), 23 L. J. (ex.) 322). 

{k) Howard v. Lov^grove (1870), L. R. 6 Exch. 43 ; and compare Clare y. 
Jh Ison, [1910] 1 K. B. 35 ; and compare pp. 485, 486, ante. 

(0 Fnidxorough ^ord)y. Schroder 7 C. B. 312, 399; and see Fettman 

T. A'ci'(e (1860), 9 0. B. <01. As to the liability of a principal debtor to hif 



Paut'VII.— The Surety's Rights against Prinuipal Debtor. 

However, where a surety seeks to recover under an indemnity bond 
the loss sustained by him, the mere production of a judgment 
signed against him by the creditor is not, apparently, of itself 
sufficient evidence of such loss (?«). 

Sect. 4. — Enforcement of 
• Bub-Sect. 1. — Adion for Indemnf ration, 

988 . A surety is entitled to maintain an action for iiidomnifica- 

tion {7i) either in the High Court or in the county court, according 
to the amount of liis claim (o), and ho will not bo restrained from 
enforcing his right to be indemnified, even though ho may before 
action brought liavo made representations of liis intention to 
abandon such right (2>). If a writ is issued in the High Court, the 
mode in which the suretyship arose should be stated in the 
indorsement (q), • 

989 . Where tlie principal debtor has giv^en the surety an 
indemnity under seal, the surety should sue thereon (r), and not 
merely for money paid to the use of the former, as, in the absence 
of ex])ress stipulation on the su])jGct ])Gtweon the paitics, an implied 
promise to indemnify only exists (.s). 

Though a covenant of indemnity is joint in its terms, yet, if the 
interest of the covenantees is several, each may sue separately for 
a breach (t). 

Bub -Sect. 2. — Thud Paiiy Notice [a). 

990 . A surety against whom an action is brought in tlio High 
Court on liis giiaraiitoo uiny sometimes olitain iiidcmniiication by 
issuing a third party notice against the principal debtor (2>), but 


surety for expeiiaes incurred l»v the l.illor*in disputing for stnno time tlin pjiy- 
inorit of a just debt guaiaiite<Ml hiiu, see Ue (lanray, Nx parte JIai shall 
1 Atk. 2(52. 

(m) Kinq v. Norman (IS^T), 4 0. Ih SSI; seo also Tine v. Burnt (liS.^iT), 

6 W. K. 40. 

(n) As to the time within which tho action must In’oiin^ht, poo title 
Limitation of Actions Aa to a euicty’s iijj^ht of letumor where ho is 
executor of the piim-ipal dG]>tor, see title Exei’UTOkb and Adminibtbators, 
Vol. XIV., p. 257 ; as to Ins ri;j:ht3 on the hankuiptcy of the principal debtor, 
see title BANiaiurTCV and Tnsoi-vengy, Vol. II., p}). 204 ct s<q. ; and as to his 
position on the insolvency of a company, see title Companies, Vol. V., pp. 303 
et 8fiq. 

(o) See title County Courts, Vol. VHF , pp. 42H <7 ^eq. 

( p) Chadwick V. Mauning, [1896] A. C. 231, P. (\ , Joi'dcn v. Mo?iey (1851), 5 
H. L. Gas. 185. 

(fj'l Ahearn v. O'Bcmovan (1880), 15 I. L. T. 7. 

(r) Tovssaint v. Martnmant 2Toim Rop. 100, 104; and see Dinnlcll 

V. Isle of Man Rail. Co. (1880), 42 L T. 745, P. 0. 

(s) Touasaint v. Martninantj supra , per Buller, J., atp. 10.) ; and see llambjn 
& Co. V. Wood & Co., [1891] 2 Q. B. 488, C.* A. 

(t) Palmer v. Syaishott (1842), 4 Scott (n. r.), 743; Wiiliera v. Birrham 
(1824), 5 Dow. & By. (k. b.) 106; James v. Kmery and Cladde (181H), 5 Puce, 
529. A joint loan never crontos in eiiuity a joint and several liability {Jones v, 
BeacA(1852), 2 De O. M. k G 886), notwithstanding dicta to the contrary 
(see Tliorpc v. Jackson (1837), 2 Y. & 0. (ex.) 563, 561). 

(a) Ap to third party notice, see title Practice and Procbdukb. 

\h) See B. S. 0., Ord, 16, rr. 48 et seq.; County Court Buies, Ord. 11 ; iSf 
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should sue 
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Indemnifica- 
tion of surety 
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]>arly 
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Guarantee. 


SifiOT. 4. whilo the surety can thus call in the principal debtor the latter 
Enforce- cannot call in the surety (c). 

ment of When the surety avails himself of this remedy in order to enforce 
Eifflits. an express contract by the principal debtor to indemnify him, he 
can sign judgment against the principal debtor l)efore anything has 
been paid under the guarantee (d), 

Sub-Sect. 3. — Sei-oJ and Counterclaim. 

Liability 991. A lia))ility under a guarantee may bo tho subject of a 

may bo set pot-off or counterclaim (c), even though tho })arty relying on the 
set-off has cifflatoral security for the debt or lial)iiity giving rise to 
the set-off' (/). 

Exceptions. Where. Jiowever, direcLors of an unlimited liability company are 
Buretios for it, they cannot, on its being ^vound up, set oil payments 
made by them after the wiuding-np order, in discharge of their 
Buvetysbip liability, against calls made before tho liling of the 
petition, and enforced by a subsequent order, but not yet paid {g). 

Part VIII. — The Rights and Liabilities of 
Oo-Su reties Inter se. 

Sect. 1 . — The Uujht to Conlrihution. 

Sub-Sect. 1. — By and against wluon the Ihght is avadahlc. 

How right 992. A siiroty who has paid more than his share of the 
aiifeca. common liability is entitled to compel contribution (A) from his 

Kifi'hiuy Kjc yarie Yonwi 17 Oli. D. GG8, 0. A., fer James, L.J., at 

p. ()70 ; h'.nqhsh and tiiodish Trust Co. v. Flat can (1 887), oG AV. U. 1138. 

{r) Jte K'lii'hin, Ex parte Youngj supra, ptr James, L.J., at p. 670. 

(d) English and t)(vihah Ti ust Cv. v. Eluicuu, tuyia. 

(f) K^oo K. S. C.,' Ord. 10, r. 3; County Court Kulos, Ord. 10, r. 2; 
JiUKiunon v. Armstronp Brothers & Co. (1877), 2 App. Gas. 631; aud pp. 601, 
606, ante. As to set-oil gonorally, sco title Si:t-ofp and Cottntekcdaim. 

(/) McKinnon v. Arinsirohg. Brothers X' ('f>, bvpra, per Lord BLAtUCLURN, 
L<^i’d C)JiMJi>ALE, at ]). 6-12. A feuruiy who is indebted to tho princqMl 
(loi)(or nmv aot off M;jairjst Hiicli debt a jnoinis&ory note in tlie hands of a 
^an.runteed ct editor which the latter rocoived from llio jninci 2 )al debtor in rGspoct 
of the guaranteed del d, and to w^hicli the surety has bocomo entitled on payment of 
tho guaranteed debt (lie Moseky Oictii Coal and Coke Co., Ltd., BarrkVa Case 
(No. 2) (18(16), •! Do G. J. & ^m. 76G; coiuiiare Jones v. Mossop (1844), 3 Ilaro, 
6G.S). 

{g) Ik Norwich Eg luiahJ e Fv'C Assurance Co., BrasndCs Case (1885), 34 W. E, 
206, C. A. A .siiij duo to niiy member of a company in hia cbaracter of a mem- 
ber by w'uy c.f dividends, proffts, or otlierwiso is not deemed to be a debt of the 
company jMiyablo to that member in a case of cuini)otition between hiinaelf and 
any oUier creditor md a member of the coni 2 )auy ; but any suck sum may bo 
taken into account ftn tho purpose of the final adjustment of the rights ot‘ tho 
contributories among themselves (Coinimnies (Consolidation) Act, 1908 (8 
iidw. 7, c. 69), B. 123 Di (vii.) ). As to asureW’e right of set-oS generally in 
wuiiluig-np proceedings, bco title Companies, yol. V., pp. 602 ef seg. 

(h) Thifc nght is said U> have e:xisted in eq,uity from the very earliest times 
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co-sureties (i), whether they are bound jointly and severally (A) or 
severally (Z), and by the same or different instruments (w), and 
whether the surety claiming contribution did or did not know, when 
he became bound as such, that he was co-snroty with others (e). 

The right to contribution is not founded on contract, but is 
the result of a general equity arising at the inception of the* 
contract of guarantee on the ground of equality of burden and 
• benefit (o). In determining whether a relationship is that of 


{UnderhxU v. Uvriroud (1804), 10 Ves. 200, j^cr Loid Eldon, L.C. , at p. 220), and 
at all events from the time ol Elizabeth ( Wolmeishausm v. (iulhck^ [1803] 2 Ch. 
514, WiilGiiT, J., at p 520), though thero is no reported iiiKtaiioo of coutii- 
bution het\v(‘on sureties l>efor 0 tho seventeenth century {'ihuL), This right was 
not originally rocogni.sed at common \n.vr [Offleij and Johnson^ a 6(7^(1584), 2 Leon, 
166; and eoo Tousscunt v. MarUnnant (1787), 2 Term lh>p. 100, Bulleu, J., 
at p. 105 ; and Edqcr v. l\no 2 )p (184^), 6 Heolt (n. r.), 707, per Tindal, C.J , 
at p. 7115), except, by tho ciistoin of London {Layer v. Ntlson (16^7), 1 Voru. 
456 ; OJjlcy and Johnson' 8 Case, supra ; and see M'olTnershansen v. Gulhekf supra, 
per Wrigtjt, J., at p. 520). When contribution hecamo recoverable at coinmou 
law as well as inequity, tho jurisdiction in equity still conliiiued to be moro 
ennvoment and mure extensive. It was more convenioiit, because, when tho 
e.uit4it\s W’oro numerous and bound by sfpainto instmineiits, by a single suit in 
equity, in winch all tho suK'ties weio niado defomlants, it was }*ossible to 
achieve tliat whic'h at common law was only accoinplishod by^ separato actions 
against the diffeioiit suretu's to recover their respo<‘tive contributions 
(Craythorne v. Hwtnhurne (1807), 14 Yes. 160, per liord Et/oon, L.O., at p. 164 ; 
Afatdonald v. IVIntJleld (18H;5), 8 App. Oas. 733, P. 0.), and it was moio oxtcnsivo 
because while lu equity tho pr(q>(>rtion of each surety’s contribution was 
rogulalod by tho number of solvent sureties {Lowe v. I>ijon (1885), 16 U. B, J). 
455, 458), at common law the proportion was estimated by and dejiended on 
the numhei of sureties originally halile, whether solvent or i\ot {Brown v. Lte 
(1827), 6 B. & 0. 689 , Voivdl v (ISOO), 2 Bos. & V. 26H). The Judicaturo 

Act, 1873 (36 & 37 Vict c. 66), s. 25 (11), now provides that whore there is 
any vuiianco botw’eou the rulers of equity and those of common law with 
reference to the same matter the rules of’ equity shall prevail. 

(i) Cowdl V. Edwards, supra ; Decringy. IVtnchehea {Earl) (1800), 2 Bos. & P. 
270; Morgan v. Seymour (1637), 1 Pep. Oh. 64 [120] ; Davits v. Humphreys 
(1840), 6 M. & W. 153, 167 \ Reynolds v. WhediT (1861), 10 0. B. (n. b.) 561 ; 
Jump V. l^hnden (1814), 12 M A W. 421 ; Re Snowdoyi, Exi parte Snowdon (1881), 
17 Oh. IJ. 41, C. A. ; J\loe<hmald v. Whitfidd, supra; Brown v. Aer, supra ; Batard 
V. Hawes (1853), 2 E. 15. 287 ; Ex parte (ji/ford (1802), 6 Vos. 805; Gtaythorne 
v. Swi7ihnrnc, siqwa ; 'rurncr y. Jhtvies (1796), 2 Esp. 479; Dimn v. Slee (1817), 
1 Mooio (n. p.), 2 ; Wlniiny v. Burhe (1871), G Oh. A])p. 312 ; ITur^ v. llorwuvd 
(1807), 14 Ve>.. 28, 31, 34; Stirling y. Forrester • ^20, 3 Bli. 675, II. Ij. 

(/f) Undej'hill V. Ho? wood, sujira, per Lord Eldon, L.O., at p. 220; and &O0 
Re Oervats' Estate, [^903] 1 J U. 172. 

(^) See Ward y. National Bank of New ^laland (1883), 8 Ai)p. Gas, 755, 
765, P. 0. 

(m) Ellesmere Brewei y Vo. v. Cooper, [1806] 1 Q, B. 75 ; Mayhtw v. Cridzclt 
(1818), 2 Sw^an. 185, 192 ; I'endlchury v. Walker (1841), 4 Y. & 0. (EX.) 421; 
Swam V. Wall (1641), 1 Hep. Oh. 80 [149]; Craytliorne y. Swinburne, supra, per 
Lord Eldon, at pp. 167, 170; Dallas v. Walls (1871), 29 L. T. 599 ; Ware 
V. Horwood, supra, 

{n) Craytliorne v. Swinburne^ supra, per Lord Eldon, L.O., at p. 166 ; Whiting 
V. Burke, supra, 

{o)l)€efnng v. WincheUea {Earl), supra; Ramskill v, Edwards (1885), 31 
Ch. jD. 100, per Pearson, J., at p. 110; Duncan, Feyjs <fc Co. v. North and South 
Wales Bank (1880), 6 App. Gas. 1, per Lord Blaokburn, at p. 19; Stirling v, 
E'orresitT, supra, at p. 690; Craytliorne y. Swinburne, supra; Shepheard v. Bray^ 
[1906] 2 Ch. 235, per Warrinoton, J., at p, 253; Ainerican Suiety Co, of New 
York V, Wrightson (1910), 103 L. T. 663. 
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Sbot. 1. 
The Bight 
to Contribu 
tion. 

When there 
18 no ripht to 
contribution. 


Except foils 
to iipiit of 
contiibution. 


Guarantee. 

priiu'ipal and surety, giving rise to contribution amongst co* 
sureties, the more form of the instrument creating it will be 
disregarded (p). 

993. Where parties are not liable to a common demand there 
is no right of contribution between them (7), and tliere is no 

' principle of law which requires a person to contribute to an outlay 
merely because ho has derived a material benefit from it (?*)• 

There is no right of contribution wlien sureties are bound by ' 
different instruments for equal portions of a debt due from the 
same prine.ipal debtor, tho surc'tyship of each being a separate and 
distinct transaction (/?), nor where it is expressly arranged by 
contract lliat each shall lie individually answerable only for a given 
portion of one sum of money duo from the jirincipal debtor (t). 

Where co-defendants are decreed to pay the costs of an action, 
one co-defendant cannot, by an indepondent proceeding, obtain 
contribution in respect of such costs against the other (^/). 

994. There is, it seems, no right of contribution against ai)Grson 
who became co-sun'ty with anotlior person at the request of the 
latter (/>), or on the jiromisc and undertaking of the other co-surety 

ip) Ui'tjnohh^ V. ]y!ifeler (1801), 10 0. 15. (n s) TiOL In (lotcTmining the 
cluniu'tcr of ii contiiui, its substance rather tliim its form, and iiaiu(3 will bo 
(‘(msidoicd Heathy v. Jhnnantly [ISOO] 1 U. 15. 7S2, (’ A., per 

ItoMlCIi, 1 j J., at p. 700 (iovoi?»c(l, w'ltlioul albctuu^ lln^]njint, v. Ihnnaiai, 

Jjuruatid \ flOOOj A (blOfi); Hhaw y llvija , Lid y [Ibll] 1 Oh. 13S, 

■^VAKllI^</ION, J., at ]) 1 IT), thoim-h ni(» n.iino bv which tho ])aitioa have 
called It will no tho alf<)f»t tin r (lj.'Ni«‘oai<h‘d [Dane v Mo>i(/a(ie Insurance Corpvra- 
iittny [181Mj 1 (b j>. of, O, A.). Son also ]>. ‘U),'), a)iie in tho case of a warrant 
of attoincv exoculod hy a principal and his siiiotios, should ono of tho sundioa 
])ay tho (lobt sci'urcd tiuuohy ho la entitled to recover a pioportiunal part fiom 
Jus co-suioty, who cannot afterwards move to luive the wanaiit set aside for 
defective execution {Prue v. Carter (18*lo), 7 (f 1>. 80S; and soo p 532, post). 

(7) Jhnitcr V. //f/id (1815), 1 U. 15. 3tH) ; Johnson v. llVd (ISPO), 44 Cli. D. 
140. AVheio one guaiuntee policy covers ono risk only, namely, defalcations 
by tlio employees, and aiiotJicr covers tliat and other lisks also, it is doubtful 
wdn ther tlio sureties und('r the' l.ilter policy aio liable to contnbutioii at tho 
suit ot th(' buieties under Ihe formci policy {American Pnretij Co. of New Yoik 
V ]ViV}ld^on (uno), KK; L T. GG3). 

p) liuahon htuunsllip Co. v. London A ssu ranee y [1900] A. C. G; and see 
Fahke v. Peotiuh Imptrial Insaranm Vo. (1H8G), 34 Uh. 1). 234, 0. A. ; tSharpe 
v. Farnmuajs (1S44), 2 Dow, & L. 501. So one tiMuint 111 common of a house 
wlio expends money 011 oidimiry re])airH, not biang necessary to prevent tho 
house from going to nun, has 1,0 right of action against his co-tenant for 
contiibution (Any/i v. Dickeson (1SS3), 12 U. B. D. IIM). As to contribution 
between tortfeasois, see title Tout. 

(fl) Coopr V. Twyynan (1823), Turn. & 11. 42G ; and see Irani v. National 
Lank of New Zeidand (1883), 8 A]>p. Das 755, P. C. 

{t) Pendlihury v. IJ aMcr (1841), 4 Y. it (’ (t-x.) 424. An agieeinont by 
f'o-sin«'ties to share liability cupiully W’as held not to bo binding because tho 
Betiloment in consideration of wliicli it was made could not bo elTocted 
{Arcfdedcne y nmraTd{r.ord) (1872), 27 1.. T. 194, 0. A.). Two out of three 
pei*90ns jointly and s(5verally boiind in a bond of indemnity to a sheriff, in a 
matter in which they aie sovoially inteiested, cannot, al‘t(*r having paid the 
whole sum secured by tho bond, join in rin actum against the third obligee for 
contribution {Kdhif y. Hied (1895), 5 Esp. 191). 

(«) DMrslyj. jliddlcintfi- (18M), 18 Uh. I). il36; Beal ami Personal Advance 
Ke' \ ^ 3G2, 0. A. ; but see Newry Salt Worlcs Co. y. 

Miu donnelly [1903] 2 1. K 4t)4 ; and compare cases cited iu note (/), p. 532, post. 

(o) Jurior Davies (li9G), 2 Esp. 479 (which does not seem to be well 
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to indoinnify him from all loss (c), where at least theie are circum- sject i. 
stances from which it can be inferred tliat, ns between the two, one The Right 
only was to be liable for the guaranteed debt ; nor is there such to Contriba- 
right against a person who agreed to become surety on condition of 
another person signing as a co-surety when the condition has not 
been fiillilled {(l)\ nor will the right bo enforced where tljo • 
surrounding circunistancos and the language of the instrument 
under whicli several persons are bound indicate that there is a joint 
liability but no co-suretyship (e). A surety lor a surety is not 
liable to contribution (y ). 

995. The riglit to contribution is not availalile whore the person where surety 
seeking to eiiforcti it lias been guilty of fraudulent concealment {rf). Ruiity of 
One surety, however, is not under any larger obligation in this cyn^eaiment 
respect to his co-surety tlian the creditor is under to both of ^ ^ 
theiJi (/f). 

Suii-SE(T. 2 — At what Tune tJu Rhjht urhes* 

996. Tlio right to conLrihutioii may arise eitlior before or after when riglit to 
the surety has fullilled his guaranle,(3 (ij, though in the former case contribution 
there is vt'ry little authority to show the jirecise extent of the relief 

to which tliG sun^ty is cntitliHl (/i). lie can, however, before before 
payment, by action against his co-sureties, compel them to contn- wnient. 
hiite towards the li([uiilation of the common liability (/) In such 
action he can olitain a declaration of his own right to contribution, 
and, should the creditor be a paity to the action, an order for the Form of 
co-surety to pay to tlic lattcir a proportion of the guaranteed debt, 
and, should the creditor not be a party to such action, a jirospeetive 
order directing llie co-surety, upon payment by the surety of his 


roporfod), wlioio the siucty sc'<‘kiiig U> onfoicocuutiibiitioii liadiocoivod security 
fioiii the priiioipal 111 respect of liis siiretysbip liubility. Jf this Hocurity had 
been giv(‘n in puisuance of an uriiiugeinenUtbat the surety should be theieby 
discharged, tlii'ii (scitaiuly lu' would ha\o no claim for contiibution against his 
co-surety v. WalUt/ (JSlSj, 2 J^]x(*h lllS) 

(c) I\a€ V. line (bSo7), (I J. Ch. Ji.. 490. Purol ovidoiice is admissiblo to prove 
the oxistenco of such an indcininty {ibid.). 

(d) Baiuj V. McYToncif (187d), tSl. li. 0. L. 5dl, Kx. Oh. • 

(e) Rc Jkutiins FMate^ LiaiiMH Insurance Co7])oratwn and (Jua,antee Fund, 

Ltd. V. Fenton, supra ; and see Re Oervuis' Estate, 1 1. it. 172 , title 

Euuity, Yol. XllL, p. oO. 

( / ) (^'otithorne v. Hw%nburne (1S07), 14 Yes. 160, whoie it was held that parol 
evidence was admis->iiblo to show whether, in truth, tho dcfenduiit was a 
co-auiety with tho plaiutilTa tor tho piincij»al debtor, and as such bound to 
contribute, or was a surety for l)oth the juiiici^al debtor and tlio plaintiffs, and 
tin lofoio unilei no such liability ; and see Jie Fenton 8 Katutv, Luensts Insurance 
Corporation and Guarantee Fund, Ltd. v. Ftnloit, [1904] 2 Ch. 176, C. A., and 
p. 40o, ante 

{^t) Matlrdh v. Wahncsleij (1H84), ol L. T. 19, per Kay, J., at p. oO, who there 
Btatos that if, as is well sotthnl, a lornial contract with the creditor may be 
avoided in certain cases of concealment b^ lum of material facts from tho 
surety, theio can bo no leason why tho implied contract or the equity for 
contribution between tho sureties should not m like manner bo resisted. 

{h) Mackreth v, Walmesleij, supra. 

(i) Re Snoivdm, Ex parte /SnoictZon (1881), 17 Ch. D.44, 0. A., per James, Jj J., 
at p. 47 ; Wolmershauaen v. Gidhck, [1898] 2 Ch, 514, o20. 

{k) Wolmerehausen v. Gullick, supra, per Wright, J., at p. o20. 

(/) Ibid. As to proceedings to enforce contribution, see p o'l-, /‘ost. 
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own share of the common liability, to indemnify the latter against 
further liability (m). 

The right to contribution after payment does not arise until the 
surety has paid more than his ])roportion or share of the common 
liability, that is to say, more than he can ever be called upon to 
pay (n), and he cannot, therefore, sue his co-sureties for a rateable 
proportion of what he has paid the moment ho has paid any part 
of the del)t fo), though, aijparontly, whore the guaranteed debt iS 
payable l)y instalments, a surety who has paid the who^e of one 
instalment is entitled to recover contribution from his co-surety in 
respect of such jiayment to the common creditor in relief of the 
co-sureties There is also, apparently, a claim for contribution 

where one surety has iniido a payment to the creditor of a sum of 
money, not exceeding tlie surety’s share of the guaranteed debt, if 
it has been accc])ted by such creditor in full satisfaction of the 
whole of tlio suretyslnp liability (7), for when so much of a 
guaranteed delit lias been ])aid liy a surety as to make it clear that, 
as between himself an*! his co-sureties, he has paid all that he can 
ever bo called upon to pay, tliero is tluui, Imt not before, an 
c<]uital)lo debt for contribution u[)Oii winch even a l^ankrupicy 
petition can lie founded (r), 

997. A Biinty who has paid liis full sliaro of the guaranteed 
delit has a rigid of action against his co-sureties as often as ho pays 
anything further (.s ), 


Si'li-SEeT. 3. — N^iiiinc and tcnr}i of l\njmtnt eniitling the f)urvtf/ to 

Conti ibuiion, 

998. The payment made by a surety under his guarantee is 
not treated as a i)jiymeiit made by him voluntarily (0. he need 
not, in Older to be entitled to' recover contribution, show that ho 


(m) Wi>//nc}\diaff8cn v. <hillirh\ [l.S{)S] 2 Th. 51*1, t520; aiiil sen Asrlitrscn v. 
Tredajar Dry Doilrand }yha?y Co, Lid., [1000] 2 Ch. ^lol. Moioover, a stnoty 
for auothor, who hobln an mdoinnity bond from a thud p(uson in rospott of 
the Knretviship liuldUly, may, uftor ho has boon culled upon to pay, but bohuo 
payment, inaintaiii an action against the executors of the tliiid pei^oii tor 
ttdiniin'st ration, payment of the guaiaiiteed debt, and an mdeiiinity [WooldrUye 
V. KorriA (18(j‘8\ Jj. lb (1 Kip *110) 

(7/) Kx park Ctifvrd (1S02), fi Ves. SOt") ; Davies v. Humphreys (KSIO), 6 
M. & \V. lo3; lie tSnowdon, Ke parte Snowdon tlSISl), 17 Ch. D. -14, 47, U. A. ; 
Lt vir V. Dearre, [1 SHS] \V. N. lOu ; (Jardner v. JirtioJce, [1897] 2 1. E. 0, 0. A. ; but 
Beo Ik Maidonuid, Kc parte Cianf, [1888] AV. N. ISO, 0. A. 

(o) DavicA V. llumphreys, supra, per pAJiKE, lb, at pi'>. IGS, 1G9, and see JCx 
park Otfford, supra. 

^ (p) ^Dxci amdd. Ex parte Grant, supia; Lawson v. Wnyht fl78G), 1 Cox, 
E(j. Oas 2 I 0 ; Le^'er y. Dearre, supia ; Craythorne v. jSi4;in2^Mr/ze (lS07), 14 Yes. 
IGO; Davids v. JlumpJnvys, supra. 

'g-J Be Bfiowdou, Ex parte Bnowdon, supra. 

^ Ibid., per James, L.J., at p. 47 ; and see Lawson v. Wright, supra. 

M Davies v. Huunuireys, supra; Lawson v. Wright, supra. 

(#) Vitt Y* Purssofd (1S41), 8 M. & W. 538; Davits v, Humphreys, supra* 
As to yoluntary paymelll^, m respect of which there is no contribution, see 
Leigh Dickeeon (1884), 15 U. Jb D. 60, G4, 0. A. 
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abstained from paying the creditor until coinpellod by the latter 
to pay (a). 

The payment in respect of ^vhicll contril)ution is claimed must, 
however, iiave been made by tlie surety in p.u’t at least out of his 
own money (/>), or its equivalent (c). 

When ho pays with the assistance of a stranger, both will be 
treated as one person, and tho claim for contribution will be allowed 
^nily after tho surety has l)rougIit into account moiuws received by 
the stranger in respect of securities for tlie guaranteed debt {d). 

The surety should pay tlie nionov duo from him as such to tho 
jiiu'son legally entitled to receive it (c\ Otherwise such ]>ayment 
may not operate to relievo liini from Jialiility under liis guarantee, 
nor entitle him to claim contribution { / ). 

8ub-Sect. 4. — WJtat llccovtrahle hy way of Cunli ihfUion, 

999. The amount roeovcu'ali^. from each C(j-surety is always 
regulated by tho numljcr of solvent sureties (//). 

Whore each surety is liable for an equal amount, all contribute 
equally towards the common debt, and if not equally liable, then 
jiroportionately to the amount for which each is liable (//). 


(<0 7*ttt V. (1S41\ s M. & AV. r)IjS 

(6) Ucofd V. Bunihlen (1841), 13 Ij. J. (u. b.) 113; and soo Lucas v Wilkinson 
(ISfiO), 1 Jl. & N. 420. 

(r) See Fahey v. Framley (] Sf)0), 20^ L. R. Ir. 78, where the transfor })y a 
purcty of a moitfij^age Recurit}’’ hoM hy him, wliieh waH arcopt(<(l hy tho ci’oditor 
in discharge of tho siivotyplu|) liahility, was treated by th(» ceuit as equivalent 
to a money payment. If a ] irty givoa a piomi'^soiy note for tho debt of 
nnothor, which the creditor accepts in payment., it opeiates as a p lymont to the 
paity’s use, and maybe received as such {Panlay v. (171)7), 2 Esp. 

671). 

(d) Re Arcedechne, Atkins v. ..4rrrdcrA'acl(J 8S3), 24 Ch. D. 709. 

M Ma7in v. Slenneft (1846), 8 Peuv. 189. 

(/) As to wliat amounts to paymoiit, eeo PattiS'm y. Pvlfvrd Cvion 
Guardians 1 11. & N. 623, Ex. (.'li. ; Ftewarty, Ahrdtin (ISo-s), 4 M A \V. 

211 ; Kaye y. Jlreit (1860), 6 Exch. 2(>9 ; Undcru ood v. Nic/iolls (1.S66), 17 li. 
230; liurilett v. (1830), 10 IJ. & C. 700; flowaid^y. Chayjnan 

4 0. & P. 508 ; Todd v. Rcid (1821), 4 B. & Aid. 210, liussfll v. Ptanqlcy (1821), 
4 B. & Aid. 396. 

(g) As already si.atod, see p. 527, ante. This equitable rule (as to which sc(3 
Peter V. Rich ^1029), 1 Re]) (Ui. 19 [34] ; Pnmiose v. Promlcy (1739), 1 Atk. 89 ; 
Sijnpsou V. liiuyhav (17*10). 2 Atk. 31; ILitdunau v. Htararf (1866), 3 
271) did not forrnoily apply to tho common law courts, tliougli upheld in 
courts of equity ; eeo noto (/i), ])p. 52(5, 527, ajife. It is, howevci , now lecogniscd 
ill all divisions of tho High (\)uit (Judicature Act, 1873 (30 tic 37 Viet, c. Oti), 
e. 25 (11) ; SCO Loire v. 1>t ran (1886), 10 (b 15 I). 456, per LoPJS.s. J , at p. 468 ; 
Pumsktll y. Kdu'ards (1886), 31 Ch. J). 100 ; Re Fox^ Walker tfc Co., Kx parte Risk op 
(1880), 16Ch. P. *100, 0. A. ; Rnchanan v. Mam (1900), 3 E. (Ot. of ISoss.) 216). 

(//) Pendlchury v. }Valkcr (1841), 4 Y. <& 0. (rx ) 421, ptr Aldeuson, R., at 
p. 441 ; Ldlesnure Brewery Co. y. Cooper ^ [1890] 1 Q. 15. 75; and see Coupe v. 
Twynam (1823), Turn. & R. 42(5; Collins ^'Premer (1823), 1 B. & 0. 682 ; He 
APPonayhs (IS^TO), 10 I. R. Eq. 2(59. It is sometimes diliicult to dct.enfjiiio iu 
what proportions the common IhiLility shall be borne (/Ze Ennis (*Sirt/. J.), Coles 
V. Peyton^ [1893] 3 Oh. 238) ; and see American Surety Co. of Few Tork v. 
B^ightsan (1910), 103 L. T. 003, where one guarantee policy was limited to one 
particular risk, while the other covered that and other risks also, and it was liold 
that the contribution payable under tho latter policy, if ut all, mut>t bo based oa 
actual liability and not on ooutingont obligations* 
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Where Bureiies are bound by separate deeds and in unequal 
aiiiounts, no one of them can be called upon to contribute beyond the 
sum for which he is liable under his own particular deed (i). 

Interest is recoverable by a surety on the sum due to him for 
contribution from the date when he paid the common creditor (/c). 

1000 . The costs of an action defended by a surety cannot, as a 
rule, be recovered by him as part of his claim for contribution,, 
nnlosB he W’as authorised liy his co-surcties to defend (0, nor, 
ajiparently, unless it is estaldished that in dcfendinji^ the action lie 
adopted a prudent and reasonable course {in). However, costa 
incurred in proceedings b}^ which the common creditor’s claim was 
reduced may he included in ascertaining tlio amount of contribution 
paj^able by one co-surety to another co-surety (//). 

1001. Whe.n claiming contribution the surety must give credit 
for all that ho 1ms received from the iirincipal debtor or by means 
of a counter-secunty given by way of indemnity (u). 

Suji-Sect. — Eji/ormnent of Coutrihut'um. 

1002. An action fur the ncovery of con trilu] tion (p) may be 
brought in the High Court or in the county court, according to the 
amount claimed (7). 

The form of the action is for money paid to the use of the 
co-surety sued, unless there is a covenant for payment, in whicli 
case the action should be lirought iliereon (r). 

An action for money paid, liowevor, is not available unless the 

( 1 ) Crai/thorve v. SwitiJiHnie {1801)^ M Voh. 100 , Peering v. Winrhe/sta 
{Earl) (ISOO),* 2 Eos & V. 270. 

(/f) JhttJunanv. Eiewait (ISoO), S Drew. 271 ; SwatuY, IVall (1041), 1 Rep Ch. 
80 [149] ; Jjawsun v. Wiviht (178(>), 1 fV>x, E(]. (’as. 27o, 277 ; Petrev. Pnncomle 
(18.)1), 2 L. M. & 1*. 107 ; and hho Re Hunt (»Sir b\ S,), Harvetfs CVoim (1902), S6 
L. T. 504 ; Re Swan's Estate (1869), 4* J. R Eq 209. Eormorly interest was nut, 
Hpp.irently, rocovoraLle by a Biiietv clainiitig contribniion (()nge v. TrueJnek 
(1828), Moll. 31, 41; SaUifh^ v. Ahhoit (1832), Hayes & Jo. 110; Bell v. Eice 
(1818), 1 Swan. OOl, 

(1) Emqht V. Hughes (1828), 3 ('J it P. 407 ; Roach v. Thompson (1828), 
Mood. & Af. 487 ; LVif/i v. Smith (1843), 5 Man it G. 405 ; Tindall v. Bell (1843), 

11 AI. & W. 228. As to when rosts are recoverable by a peison claiming 
indemnity against another, boo gen orally, p. 486, ante. 

im) Tindall v. BHl, supra ; Bmom v Hall (1859), 7 0. B. (n. s.) 503. 

(t?) Wolmershausen v. Oulhcky [1803] 2 (di. 514. Moroover, where two 
persons have executed, as sureties, a warrant of attorney, given as a collateral 
security for a sum of money advanced on moitgage to the principal debtor, and 
on default being made by the latter judgment is entered up on the warrant of 
attorney and execution issued against one of the sureties, he can recover from 
his co-surety a moiety of the coats of such execution (AVwp v. (1844), 

12 Al. & W. 421 ; and see ji. 528, ante). Warrants of attorney are seldom now 
given with mortgages 

{o)E'niqlit V. Hughes (1828), Mood. & M. 247 ; Steel v. JHocon (1881), 17 
Gh. 1). 825 , Re Arcedecknej Aiktns v Aicedeckne (1883), 24 Gh. 3b 709 ; and poo 
KUesmere Brewery Co, v. Cooper, [18()G] 1 Q. E. 75; Berndge v. Berridge (1890), 
44 Ch. D. 168. 

(;>) As to the brae within which the action must be brought, see title 
IjImitation OF AcaiONP ; and as to a surety’s right against an insolvent co- 
surety, see title B.^KmTpToy and Insolvency, '^1. II., pp. 41, 205. 

(^) As to the jurisdiction of the county coui*t, see title Gottnty Ooukts, 

Vol. YHL, pp. 428 

(r) Cro^ v. 2Viif fon (1818), 2 Mooxe (a f.), 41X; oompare p. 626 as tp 
Pix>oeedingB for indezmuiiuation. 
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plaintiff has actually paid money or its equivalent (s) and the pro- 
portion of contribution recoverable has been ascertained [t). Par- 
ticulars of demand are, moreover, required from a surety claiming 
from a co-surety payment of a definite sum l)y way of contribution, 
and not merely an account (a). 

Though in all courts the amount of contribution recoverable from 
each one of several sureties is regulated, in accordance with the 
’equitable rule {h) now prevailing (6), by the number of solvent 
sureties, it is even now sometimes more convenient to sue for con- 
tribution in the Chancery Division of the High Court rather tluin 
in the King’s Lcuich Division thereof (c). 

1003. In an action for contribution the principal debtor and the 
co-sureties or their personal ropresentativos should, although they 
may have become insolvent, bo made parties (rZ), unless the fact of 
their insolvency is clearly proved,or admitted, and (weu in such case 
the plaintiff has, ap})arenlly, tlie right to elect whether he will not 
bring the insolvent co-obligor or his representative before the 
court (e). 

Tn case of the death of a co-surety liis representatives are liable, 
both legally and equitably, to contribute, to the e\tent of his assets, 
what was due from him under his guarantee (/). 

1004. A surety against whom an action has boon brought upon 
his guarantee may, without waiting to bring an action for eon- 
iribution later on, at once assert his right thereto l)y means of a 
third parly n(>tice(^/) claiming contribution against his co-surety (//), 


(fl) Seep. 0211 , ante, wlioie also the linht to cautnbulioii before payment h 
diseiisBod. 

{t) bhnrpe v. Cummings (184*1), 2 I>ew. A- L. hOl ; Batchy, Toimleg (181S), 2 
ICxch. 102. In both thone cases the of coutiibutioii was disputed. 

(a) Blailcie v. Osmaston (ISSl), 28 Ch. J)* IIU, A. 

(0) JSeo note (//}, pp. 020, 527, and note (g), p 031, autc, 

(c) Loire y Ihron (18S0), 10 (j. B I). 400; Macdounhiy. Wlntjulii ^1883), 8 
App. Cas. 733, J* C. As re^aids the o\iden(’.e m an action foi lecovory of confii- 
bution, an iiuloraeineiit by the payee of a joint and sevcial ])roiuissory note given 
by three peiBoiis, and made by him on such note, Btating thiit a ccutaiii specilied 
sum had been leceivedby the puyeo from one of the drawers (naiuiug him) on 
account of HU(h iU)Lo, and that the sum for which buch note was given had been 
oiigiually advanced to one of the diawera (naming him), is adminBibh' in 
evidence, in an action by the drawer (from whom the payee admitted he had 
received payment) to lecover contiibution from his co-surety and co-diawer, to 
prove, not only the payment to the pav'cc, but also to establibh which of the 
three diawers was the principal debtor (Davim v. Hamphrnfs (1840), 6 M. it W. 
153). 

(d) Where the principal debtor is a party to the action his insolvency need 
not be proved {Cowell v. Edwards (1800), 2 Bos. & P. 208; Lawson y, Wright 
(1786), 1 Cox, Efj. Cas. 275), though, possibly, such proof may be required whiu’o 
ho is not a party to the action [ihid.). 

(c) DaniolTs Vhancery Practice, 6th ed,, Vol. I., p. 252 ; and see Wolmrrs- 
hausen v. Oidkck, [1893] 2 Oh. 514 ; Hole y, Ilarruon (1673), Pas. temp. Pincli, 
15. As to a surety being entitled to obtain, before payment of anything under 
his guarantee, a declaration of his right to contribution, see p. 529, ante, 

(/) Primrose y, Bromley (1739), 1 Atk. 89; Simpson y, Vaughan (1740), 2 
Atk. 31 ; Batard v. liawts (1853), 2 E, & B, 287 ; and see Ashhyy. Ashby (1827), 
7 B. & 444, per Baylev, J., at p. 449. 

(g) As to third party procedure, see title PiiAOTiCE and P/ioCEDUM. 

(A) For form of third party notice by a surety claiming contribution against 
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When thus made a third party, tlie co-surety should not appear 
separately, and hy different counsel, if he has no reason to sup- 
pose that the defendant surety will not fight the action to the 
uttermost (i), 

1005. The defences which one co-surety has against another 
when sued for contribution are no more and no less than the 
defences one principal may have against another principal (k). 

Sxjb-Rect. 6 — Loss of Riylit to erforce Cvnirilmtion. 

1006. The right to recover contribution from a co-surety is not 
lost nor afflicted Jjy the circuinstaiice that the creditor has given 
time 1,0 tlio surety hooking to enforce contribution (/). 

AMiotlior an agreement l)y a surety to give time to the principal 
del)tor iliscbai'ges a co-surety is still, apparently, doubtful (/a). 

It is also doubtfuU\lietber the rslease of one co-surety by another 
disebarges the remaiiiiiig sureties from such pro[)ortion of the 
common debt as they would (but for such release) have been 
entitled to recover from the suiety released (?/)• Where, however, 
one of two sureties who holds an indemnity froju a third person in 
respect of tho suretyship lialdlity discliarges the other surety from 
Ins liability to ])iiy contribution, ho, Rro tanto, relievos such third 
person from liability to indemnify (o). 

Sect. 2. — 7t/V///f,s’ in irspect of SrviDitics held Inj the Creditor of 

a Co-sureiif. 

1007. A surely x\ho has made payment of more than his due 
proportion of the common liability is entitled to have assigned to 
him all the creditor’s rights and securities, whether satisfied or not, 

a co-sun ty, sec P H C., A]>]>oiidix P, Fc'rni No. 1. This form is ly P. S. C., 
()nl. lG,r. 4S, iiiado to apiffy to co-dofeiidaiits ono of whom claiiiis contribution 
or ijulomiuty agiiiiist tlio idJier {I'JiKj/tbJi and Scottish Tnist Co. v. Flaitan (1887), 
a(3 AV. P, lids) In giving ioave to issue a third ]jai fy notice, tho couit will not 
consider whet Ikt the claim is a valid one, but whether the claim is bond fide^ 
and, if established, will le.sult in cimtiibution or indemnity [('ar shore v. Nath 
Lasfirn Ibnl. Co. (18Sr»), 2[) Ch. J), 344, C. A.); see also title Practice AND 
rKOOEDnilE. 

(i) Wilhains v. JUnlH.uan (isai), 7 T. L. P. 2‘2G, V. A. 

(/’) ihnn)ni<\d V. [Ih'JM)'] 1 P. 312 , (\ A., A. L. Smitji, L.J., 

at j). 320; and see Vo/In/ ^ Jhirnit (ISOGi, 1 (J. 15. (x s ^223. 

(/) Dunn V. She (I-Sl7j, I Moore ((\ v ), 2. 

(/c) (trn Jtfvnod V. Franas. svjtra : and see Coj taj v. Barrett^ supra : this is so 
notv iihstanding a dictum that where two persons are eurelies for tho performance 
of iin act hy a thud person on a given day, if time lie given by one surety t«) the 
piiia^ipul without tlie consent of tho other tlie latlor is discharged from liability 
(P\o/ Y iicimi (18()2), 11 J3. (n. s.) 774, /jcr Eule, C.J., at p. 782; and seeife 

Gervais Lbintr, [1903] 1 I. K. 172; Ilodijsoit^y. Uodtjsun 2 Keen, 704). 

(7a) It is i-'uhnntt(«d that such a rfehiase i:h«)uld have the effect stated in the 
text. According to ao American decision, tiio release of ono surety by another 
discharges the oUict sureties {Flc^dicr v. (hover (1840), 11 New Hainpshiie 
Poports, 308). As iO‘^ai(is tho effect of tho release of one of several sureties by 
the creditor, see p. post; Ward v, Nali^ntal Bank of New Zealand (1883), 
8 App. Cas. 756, r. 

(o) Hodgson v. Hodgson^ supra; and see Way y, Hearn, supra; Be QervaW 
Estate, euprat 
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for the purpose of obtaining contribution (p), including, apparently, 
securities received by the creditor from co-sureties wh^re the Eights In 
suretyships are contemporaneous and relate to the same transac- respect of 
tion {q), and he may therefore recover contribution by means of such SeciMties 
securities (r). He is likewise entitled to the benctit of all securities 
which have been taken by any other co-surety to indemnify himself* 

^against the common liability (s), and also of a judgment obtained 
by the creditor against the principal debtor and his sureties, whether 
such judgment has been actually assigned or not (M. 

1008. A co-surety must bring into hotcliput wbatovor lie receives Hotchpot of 
from any counter-security ol)taiuo(l by liim from the priticijHil counter- 
debtor, even though he consented to become a surety only on condi- 

lion of receiving such coiinter-socuriiy, and altliougli the co-sureties 
were ignorant of ibis wlion they themselves became sur(itieb (a). 

When l)y means of a coumter-seciirity the surety has been 
repaid what lie has paid on account of tlio guaranteed debt, and 
has sliared the amount iluis received hy him with his co-sureties, 
lie will again be entitled to recover out of ibo coiinter-securily the 
amount so handed over by him to them, w}iercu]>on their right to 
participate will again arise, and so on until the whole of the pay^ 
ments made by the co-sureties on account of tho guaranteed debt 
have been refunded or the value of tlio counter-security has been 
exhausted (b). 

Part IX. — The Discharge of the Surety and 
the Determination of the Guarantee. 

Sect. 1 . — Fulfihnvnt of the Purpose of the Guarantee, 

* 

SuJ3-Seot. 1 . — ilie rnmii>al Pehtor. 

1009. Payment made by the principal debtor of the guaranteed Di.scharge of 
debt will ellectually discharge the surety (c). To have this effect, 

{p) Dun^aiij Fox & C<k v. North and Houth indfs Jianh (ISSO), C A])]). Oaa 1, 

; 7 cr Loid Blackbtjhn, at p. lU. If sovoral persons aro iiideblod and one inaltHM 
tlio payment, tho iToditor is Imiiid in coiiscieneo (if not hy conluud.) to give the 
party paying the debt all liis roniedies against the other dohtois {>:itirlnnj v. 

Forrester (1821), 3 Hli. 67,3, IF. L , per Lord Ekdesdale, at p 5U0). 

(^) Duncan^ Fox if* Cv. v. North and SoiU/i Waits Jlanlc, supra, icverbiiig, with- 
out dissent on this point, Duncan^ Fox (^o. v. Noith and i^outh Wtdes Bank 
(1879), 11 Ob. D. 88, C. A., pfr Jkssel, M.H., at p. 90. 

(r) Mercantile Law Amondmoiit Act, 18,36(19 & 20 Vid.. e. 97), s. 6; Be 
Barker, Mmjan v. Jlill, [1894] 3 Ch. 400, 0. A. ; Kx parte Frit^p (1744), 1 Atk. 

1,33, 13,3 ; Aldrich v. Cooper (1803), 8 Ves. 382, per Lord ElDon, L.O., at j). 3H9. 

(fi) Bone V. Walley (1848), 2 Exch. 108; Re Alhei't Life Assurance Co., Ax 
parte Western Life As^uraiice Society (1870J, Ij. E. 11 Eq 164, 177; Be Raider, 

Morgan v. Hill, supra; Be Clark, Ex parte Slokts (3818), De G. 618, 621; 

Story, B. 499. 

(i) Re M'Myn, Ligldhown v. M'Myn (1886), 33 Ch. D. 675. 

(а) Steel v. Bixon (1881), 17 Ch. J). 825; and see Be Arcedvikhc, AtJdnsyr, 

ArcedeckTue (1883), 24 Ch. I). 709; ElUsmere Brewery v. t\opor, [1896] 1 
U. B. 76. 

(б) Berridye v. Berridge (1890), 44 Ch. D. 168. 

(c) Be Barrett, Ex parte WhUaker (1891), 39 W. B. 400. CiroumBtances may 
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however, the payment must not amount to a fraudulent pre- 
ference (rf), but must be a valid payment. Where a creditor accepts 
payment from the principal debtor in country notes of a bank 
which afterwards stops payment, instead of insisting on the right 
to be paid in legal tender (c), or where he accepts a promissory uot(3 
which, on the face of it, constitutes a discliarge in full of tho 
guaranteed debt (/), this is a good pa 3 mient discharging the surety 
from his guarantee. On the othcer hand, the mere fact of there 
being a balance, equal in amount to the guaranteed debt, due and 
owing from the creditor to the principal debtor in respect of other 
transactions outside tlie sco])o of the guarantee will not operate as 
a payment so as to discharge the surety (//). Whether the 
gnaraideed debt be litpiidated by tlie principal delitor voluntarily (h) 
or under compulsion, the surety is discharged to the extent of the 
Bimi received by the creditor from the principal debtor (?). 

The mere existence of a suretyship does not, in the absence of 
express contract (k), tak(3 away from the principal debtor and 
creditor those powers which they w^ould otherwise possess of aj>pro- 
priatiiig payment (/). Thus, tlie principal debtor, wdiero he is 
imlel)ted to tho creditor on two or more accounts, to one of wdiich 
only the guarantee api)li(‘.s, is at liberty to appropriate a payment 
made by him to any of tlie accounts (vi). Wlu^re, therefore, there 
is evid(*nce of an intenkion that payments made hy a principal 


exist to jGOvont apayiiKMil liy tlio jiiincipal dobtoi of tlio entire f^iiataiitood debt 
oj>oiiitiii^- to discharge tho .snietv {lie (yCallaqhan (lbi37), 1 I. Kq. 11. 448, ii.) 

((/) Petty V. Covke (1871), L. K. 6 (i. 1>, 790, I^ntchtud v. Ihichtock (1843), 0 
Man & G. lol. As to what constitutes a fraudulent proferonco, seo title 
liAMnujrxcY AND Inholvkncy, Vol. II., ])p ‘279 €t ftey, 

U) Ltthfuid ChuojL Guan/iatfn V. (jirejic 7), 1 IL & N. 884 
( / ) APiUure v. Fraser (1840), 9 L. J. (u n.) 00. Ho cannot afterwards jirove 
by ])arol ovidenco that it is not mtendvd to opeiate as a dischai^^o m full {thuL), 
[y] Ifamsim v. NcUkshijt (1833), ‘J My. & K. 423; but see Fx patk Ilamon 
(IM)G), 12 Ves. 310. 

{//) The suioty is also CMititlod to the honeht of payiuents voluntaiily made by 
ail at 4 ;oiit id the piiin ijial debtor on account of au aiiiiuitv the regular paynient 
of whicli the surety has ^iiaiantecd ( n’l/Ziawisc?/ v. f/eoW (1823), 1 Bin^! 171). 
AVhether a payment made is accepted in full satisfactit^ii of an indemnity or 
other liahilitv sometimes turns on tho foim of receipt mven (A7tZ(i JiSbi/is 
(1838), 8 Ad.'* 00) ^ 

(f) P((itl V. I)ca>un (18o7}, 24 Beav. 180, whoio, the cioilitor haviii^^ distrained 
inipspectof the guaiantood dehtuptm goods mortgaged to the surety h}^ the 
piincipal debtor, it w^as held that tho surety’s liability was discharged to tho 
oxtoTitof tho sum produced by such, disti ess ; see also iv'hma ini v. llHafer (1878), 
lOCh. ]>. 139; Taylor Bank of New Fonth Ifa/rs (1880), 11 App. Gas. 590,’ 
003, P, C, 

(/c) Cvimiurtial UanJ: of Australia v. iriVao/i d' Co\^ KstaU (Official Assnntee) 
[1893] A. G. 181, r. 0 ; Edwards v. IToo,l-Patrs, [1903] 1 Gh.‘ 20 ; Be Eherru 
Lonacru and (Jaunty BunLing Co. v. Terry (1884), To Gh. I). 092, G. A. ; Williams 
V. Raivliusun (1825), 3 Bing. 71 ; see, generally, titles Contkact, Vol. Vll., 
pp. 449 et seq.; MoNKY AND Mon£3^'-JjEND1nq. As to ai)propntttion by the 
Burety, see p 538, poht, 

{1) Re Mayor, Ex 2 >arte Whitworth (1841), 2 Mont. D. & De G. 101; A -(7 
of Jamaica y. Mimdnsim (1848), 12 Jur. 383. P. G. ; Be Sherry, London and 
('imnty Banking Co. Terry, supra; Kirly v. Marlhoruugh (Duke) (1813), 2 
M * S. 18 ; Williams v Pawltnson, supra; Ilollond v. Teed (1848), 7 Hare, 50; 
B©e also title Bankkks and P»anking, Vol. I., p. 580. 

(mj See Kinnuird v. Wtlsicr, supra; Pearl v. Deacon, supra. 
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debtor shall be applied in relief of the surety’s liability, they will 
be so applied (n), but not otherwise (o). 

If the principal debtor make no appropriation tlie credifor may 
then, in general, do so (p), where, at least, there are distinct accounts 
current (rj), and a general payment, but not where the accounts are 
blended and treated as one entire account by all parties (r). Where* 
at the date of the guarantee the debtor is already indebted, upon an 
' existing account, to the guaranteed creditor, and that pre-existing 
debt is not mentioned in the contract of suretyship, the creditor may 
appropriate to such debt subsequent payments made by the debtor, 
whether the surety knew of such pre-existing debt or not when ho 
became bound, and the creditor need not apj)Iy them in reduction 
of the guaranteed debt (s). On the other hand, wdiero it is evident 
that a surety for advances by bankers to their customer is only to 
be liable if enough money is not i)aid in by the latter iohi^-^ account, 
then all subsequent paymentef from time to time made by the 
custotnor must ho appropriated to the guaranteed debt (</). In the 
case of a guarantee given to bankers, having knowledge at the time 
of an act of bankruptcy committed by their customer, to cover to a 
limited amount all sums then or thereafter to become due from 
such customer, money siibsoiiuently paid by a surety ignorant of 
tho act of bankruptcy, cipial to the maximum of bis lialnlity, 
without making any specilic appropriation thereof, must, nevortlie- 
lesB, 1)0 a2)pliod to tho reduction of that portion of the guaranteed 
debt which is provable, and not to that portion which is not 
provable (/»). 


(h) Miiriuatlfi V. ITA/ff (I'SlV), 2 Stalk, lol ; lie Bruwntnq y. Uahhrxn 

(1n 7U), 27 iv Oil , KuiHdDd V, 117 (ls7S), 10 C’h. I). loO ; Fidd v. (jurr 
(1S2.S}, o Toulmin v. Co/diwd (1830), 3 Y. & U. (ex.) 025; (^ophind v. 

Tunlrmn (18*10), 7 Cl. Fin. 310, II. Ti . Jiardc of ScoHuju/ v. (JhrxHtie (1841), 8 
Cl & Yin. 214, 11. L ; Citf/ Ihscmnd Cu.‘v. Mi Lean (l*S71), L 11 0 C. P. 002; 
Yonvij V Kmjhsh (1813), 7 Jleav. 10. 

{o) ri(m€r V. Lonq (1810), 1 Stark. 153, 151, n. (a) , WiUimn^ v. natrhnaon 
(1825), 3 Ping 71 , Kiiln/ v. Marlboromjh [Uvke) (1813), 2 M. iV: S IS, ]Vri<iht 
V. Ruklinq (1800), L. 11 2 C. V. 100 ; York Citi/ and (kn uUf lUuthinfj v Uam- 
5^(776(1880), 431 i T. 732 , v //a/f/a'ia (1879), 40 L T 2 IS; Henniker 

V. Wigi) (1813), 4 (1. I). 702, followed iu ijilg Jhsnnnd Cif. v. 5/. Lt.tn, supra. 

(p) City ]h,^coHnt Co. v. MiLmn, su]>ra^ per pLArKHXTHN, J, at p 700; 
Ktnnaird Y. n’e5a^(r (1878), 10 Cli D 130, pr/ Bacon, V.-C., at p 145, and sgo 
SxmsoJi V. hiyham (1823), 2 B. & (J 05 , Mdls v. Fawkes (1830), 5 Bing. (n. c.) 
455. 

(7) The law as to appro priatinii nf payments ai)])lics an account curroiit 
only (//(/?/ 3c C'a. v. Torhtff l_19i)8] S. C.* 78 L, and see titlo CoNTiiACr, 
Vol. A^IT.; p. 440). 

(r) Bodenham v. Punhas (1818), 2 B. & Aid 31*, per Baylky, »J., at p. 15; 
Citi/ Disiount Co. V McLean, bvpta. As to a bankci's right to ap2)ropriato, soo 
Simson v. hviham (1823), 2 B. it 0. 05 ; and title Bankeks anu Bankinc, 
Vol I , pp. 030 ei Si(j. 

(s) Kirhy V. Marlhornwih suftra*; iVdhumA v. Bawhnson, It 

has been hcddiii America that whcic eiedit is extended after a limited gu.uanfoo 
has expired all unappropiiatod payments inuht thereafter be aj)pli(‘d by the 
creditor to tho seemred indebtedness {Phipps v. Wdln (1895), 32 South Western 
Eeportei, 801 ; and see S/iaw v. Pirton (1825), 7 Dow. & By. (k i: ) 2(11). 

(a) lunnairdy. Webster, supra; Browning v. Baldwin (1879), 10 h- T. 248, 
per Bacon, V.-O., at p. 249. 

(5) Ee Masemy A'jc parte iSharp (1844), 3 Mont. D. & De Q. 40U. 
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1010. The surely for a debt payable by instalments is not 
entitled, on the bankruptcy of tlio principal debtor, by virtue of 
the doctrine of appropriation of payments, to have the dividend 
received by the creditor in respect of the whole debt applied in 
discharge of one instalment thereof, as such dividend must be 
applied rateably in part payment of each instalment as it becomes 
due (c). Though in the case of appropriation of payments interest 
is presumed to be paid before capital, this rule does not apply to . 
the case of interest on an overdrawn account, which, according to 
the practice of bankers, lias been from time to lime converted into 
principal (^/). 

Whore neither debtor nor creditor exercise the ojition to appro- 
priate i^aynKuits, the law then ai>propriates them to the earlier debt 
or item of debit (c^), unless evidence of a contrary intention be 
forthcoming (/), 

1011. When tl'io payment of the guaranteed debt by the principal 
debtor is accoinplislied by means of a set-off consisting of some 
debt due to the principal debtor from the creditor, the surety may 
avail himself of such set-off in any court in which ho is sued for the 
guaranteed debt (y). 


Sttb-Sect. 2. — i/ifi Svnfy. 

1012. Payment by the surety of the guaranteed debt to the 
creditor discharges the surety (li\ 

Where the surety is indebted to the creditor in resi)ect of some 
account outside the guarantee, ho should, on making a payment, 
specifically appropriate it, if such be his intention, to the discliargo 
of his suretyship liability, and require the guarantee to be given up 
to him and not leave it doubtful to which account his payment is 
applicable (?). 


(r) Martin r. Brerl'ncU (1813), 2 M. & S. 39. 

(d) Barr'fi Banktwj (^o. v. VafrSy [189S] 2 Q. ]i. ‘100, A., whoi’O tho 

guarantee was given, to bankers in respect of a cuetojuer’s account. 

(e) Ktnriatnl v. Wch^Ur (1S7>S), 10 Ub. D. 139, IJacon, V.-O., at pp. 1*14, 
M.') ; Bodenham Y. l^archas {ISIS), 2 B. & Aid 39; Iknuiker v- (1813), 4 
a B. 792. 

(/) Btscouni To v Mf'l.€a7i (1874), L. B. 9 C P. H92 ; lie Booth f Browning 
V. Balihiun (1879), 27 W. li 044. Wbero an agent delivers an account, in 
which he cliargns Jiimself with a balance, and no continues to receive money 
for his principal, Lis Hu])scquent payments are not necessarily to be first applied 
to the extinction of tho previous balance when the subsequent recounts are 
equal t<.> tho subsequent payments {Lymylit v. JFalker (1831), 6 Bli. (n. s.) 1). 

[g) Bfrhei raise v. Lev'is (1872), L. 11. 7 C. P .172 ; Bowymry. l*awaon{18iii), 
6 Q. B. D. 640 ; Judicatiue Act, 1873 (36 & 37 Vict. c. 66), s. 24 ; and see Bx 
parte Hanson (180G), 12 Yes. 346, where against a joint Lond debt of a principal 
and surety to a firm the piincipal debtor was allowed to set off a sum due to 
lum alone fiom the hnn and jirove for the balance on the bankruptcy of the 
latter; see also p. 508, ante. 

(A) As to what constitutes payment by a surety, see pp. 621, 530, ante, and 
as to the person to whom payment should be made, see p. 531, ante. 

(t) WaugJiY. irmi(1862), 11 W. li. 244; Commercial Bank of Australia Y. 
Wilson <fc Uo.U Estate {Official Assignee), [1893] A, 0. 181, P. 0. As to appropria- 
tion by the principal and creditor, see pp. 636, 637, ante^ 
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Sect. 2. — Avoidance of the Guarantee. 


I 

8P!0T. 8. 


Sub-Seot. I — Fraudulent Concealment and Mi & reitre ' ieniation , 

1013. Fraud antecedent to the execution of the guarantee may 
consist of suppression or concealment of the truth, or of tlio 
assertion of that which is false, namely, of misrepresentation {k). 
Where the surety seeks to avoid liability on the ground of fraud, 
*it is not sufficient for him to show that fraud was practised on him 
by the principal debtor, but it must be proved tliat the creditor, or 
his agent, was aware of such fraud and a party thereto (/), 


Avoidance 
of the 
Guarantee. 

Antecedent 

•fraud 

classified. 


1014. In dealing with fraud antecedent to a contract of guarantee Contract of 
it should be borne in mind that this contract is not ono requiring 
the exercise of uhcrrima Jules (m) by the contracting parties (//), but 
that it must, nevertheless, bo based upon the free and voluntary 
agency of the individual who enters into it 

Moreover, it is a contract siru^issbni juris in this sense, that the 
surety cannot be made lialde thereunder unless the tonus thereof 
are strictly complied with (p). 

Where the contract of suret^’sliqi may with e({ual propriety be Unieaaofthe 
called either a contract of insurance or of guarantee, it is apparently of 

a contract in which tiherrimu Jides is required ((/). insurance. 


1015. A guarantee is apparently invalidated only when there has Fraudulent 
boon a fraudulent concealment of material facts which should concealment^ 


(/c) Wtllh V. Tn//ia (1800), 17 Sun. 218 ; Sionew. Cvmpfou (18I3S), 5 Bing (n. o.) 
112; North British Insurance Co. v. idoyd (IH.'il), 10 Exoli. o23 ; Bailtony. 
Mathews (18*11), 10 01. & Em. 934, 11. L. ; Jlannlton v. JlaUa/i (1H4.')), 12 
01. & Fm 109, II. L. As to tho effect of fraud or concealment ttft('i’ tlie oxooution 
of the guarantee, boo p. 487, and pp SoS tt Sf Ay to misropiwjiitalion, 

actual or consti active, goueuiUy, soo Uila MisuEriiESENTATiON AKU Ekaud. 

(/) Spencer v Handley (1842), 4 !Man. & (1. 414 ; Matthews v. Blojcscnne (1801), 
12 W. it. 79o; and soo Grteujidd v. NdWatHs (1805), 2 l>o G. J. & Sin. 582, 
C. A. ; Maciaguarty. Frafaon (1835), 3C’l. Jt Ein. 525, 542, 513, 11. L. ; Jaikman 
V. MiUlicll (1807), 13 Ves. 581. As to fraud on tliu crc<iitor, Sf O p 501, a)de, 

(m) It was formerly hold that a guarantoo, equally witli a contrart of 
inauraiico, one iihc? rivia\/idei (Oire/i y. Homan (JH5J), 3 Alac. &G. 378, 397 ; 
Seaton V. Heath f Seaton y. Bunmid, [1899] 1 (i. Jh 782, 0. A , per Eumek, L.J., 
at p. 793 (rovorsed, without affecting this point, SeaU n y *Dnrnand^ Burnand y. 
Scatoiij [1900] A. C. 135). See also p]>, 479, 480, ante. 

in) North British Insnraive Co. y. Lhyd^ siijaa; Wythes v. Lalouchere fl859), 
3 JJo G. & J. 593 ; Dames y. London and Proiuncitd Marine Insurowt Co. (l878), 
8 Oh. I>. 409, Eity, J., at p. 475; Lccy. Jones (180J ), 17 0. 1>. (n. s.) 482; 
Seaton y. Hath., Sealtoi y. Burnand, sifj>ra,p>r IlnMEii, Ij.J., at p. 793 ; Blathhurn, 
Low d Co.y. J'lyors 12App. Oas. 53JI ; JlUliamsv. IhurJinson (1825), 3 

Bing. 71, ptr Best, O.J., at 77. 

(o) Wilhams y. Baylcy L. E. 1 11. L. 200, ^?er Lord Westbuiiy, at 

p. 219. 

(p) Bacon y. Clitsney (1816), 1 Stark. 192, per Lord Eli^enbobougii, O.J., at 
p. 193. 

(q) Seaton v. Heath, Seaton v. Burnandy supra, per EoMEli, L.J., at pp. 792, 

793 (see Be Denton's EstniCy Licenses Insurance Corporation and Ouaranire Fund, 
Ltd. V. Denton, [1904] 2 Ch. 178, 0. A., per Yaugu an Williams, L.J., at p. 188), 
In detennining the catogoiy to which a particular contract belongs, tho sub- 
stance thereof must he regarded, tliero hoing no magic in the use ol such words 
as ** insurance ** or “ guaianteo” [Staton y. Heath, Seaton v. Burnand, supra, per 
Eomeii, L.J., at p. 793; see also Shaw y. Boyce, Ltd., [1911] ^ 138, per 

WAiuiiNGTON, J., at p. 147; Beynolds v. irAee^er (1861), 10 0. B. (n. s.) 561, 
per Williams, J., at p. 566, and p. 465, ante). 
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have been disclosed (r), thout>h it is not necessary that such con- 
cealment should, in order to have such effect, have been intended 
to beu.efit the i)erson guilty of it (s). 

1016. Fraudulent concealment may consist not merely of the 
omission to disclose such facts as need be mentioned only in answer 
to the surety’s questions, but also of the non-disclosure of facts (/) 
which the creditor must spontaneously disclose to him, and the 
criterion whether such disclosure should bo made is whetlier there 
is anything which might not naturally be expected to take place 
between the parties who are concerned in the transaction, that is, 
whether there bo a contract l)etween the debtor and the creditor to 
the efifect that liis position shall Ik) different from that which the 
surety miglit naturally expect (6i). It depeiuls on the nature of the 
transaction in each case whether the fact not disclosed is such 
that it is impliedly repicsentod not to exist (/O- Thus, where an 
estate is conveyed to a person “ iree from incumbrances,” except 
Bucli as are set forth in a particular schedule, in consideration of 
such person and liis surefy doing certain things, and afterwards it 
is discovered that the estate is subject to another incumbrance 
unknown to the surcLy and forgotten by the i)arty making the con- 
veyance, the sur(‘ty will not be liable (r). There is, lio\vevor, no 
universal obligation on the pari of the creditor to make disclosure 
of facts to the surety (d). If the intending surety is unacquainted 
with the risk he is undertaking, he should make inquiry on the 
Buliject (c), the creditor lieing under no obligation to inform him 
of matters alTecting the debtor’s ciodit, or of any cireumstaiices 
unconnected wuth the transaction in which he is aliout to engage, 
rendering his position more hazardous (/). Ilow^evor, very little 
said which ought not to have been said and very little left unsaid 
which ought to have been said will suffice to avoid a contract of 
suretyship (g)j and if the ci editor has made a statement which ho 


(r) North UixiiRh htsurauce Co y. Lloyd 10 Exch. ; and boo LUdye 

V Jins8 (1S60), John. OG.'l ; lUnkr y. Hoyason (ISOO), 1 1 Jj. T. 7S(), C. A. 

(s) lUnlton V. Mutheu's (1S‘E1), 10 U1 & Fm O.'j'l, 11. L. ; Letf y. dorter (ISO-l), 
17 0. li. (n. h ) dS'2‘ j)rr SliEE, J., at pp. 409, TjOO ; and boo North British 
Jnsurance Co. v IJoydj supra, I*hilUps y. Foxall (1S72), L. E. 7 U. li. ()G(» ; 
J)nrham Corporatum y /rr (lhS9), 2*2 U,. li. 1). G91 ; (^uxton and Arrinyittn 
Union y. Dew (1S99), OS L. J. (q. u.) aSO. 

{t) Chtllijisy. Fuiali, supra ; Lee v. Jones, snjira ; Smtih y. Bank of Scotland 
1 Duw, 272, n L , per Lord I^jLUON, L U., at j) 292. 

(a) Hamilton v. Watson (1816), 12 Cl. & 109, 11. L., per Lord Oampuell, 

at J). 119 ; and see iLo casos oited at pp. 541 et seq , posl 
{b) Lee y. Jones, supra, per Blackpuun, J., at p. 500. 

(^) WiiJis V. llV/ia (1850), 17 218, and soe Blest v. Brown (1802), 8 

Jur. (n. r.) 002. 

{d) Danes y. London and Provincial Marxnt Insurance Co. (1878), 8 Oh. D. 
469, ytr Fry, J., at pp. 471, 475. 

(e) Seaton v. Heath, Seaton v. Rurnand, [1899] 1 Q. li. 782, 0. A., j)€r 
Eomer, L.J., at p. 798; reversed, without affecting this point, [1900] A. 0. 
135. 

(/) Wythesy. (1869), 3 Do O. & J. 593, Lord Ciielmsfoed, 

L.C., at p. 609 ; and see Seaton y. Burnand, Burnand y. Seaton, [1900] A. 0. 135 ; 
Wdton V- Somea (18SSj, 6 T. L. R. 46 ; Davies v. London and Provincial Marine 
Insurance Co,, supra. 

(^) Davies V. Loudon and 7*rorinciul Marine Insuranie Co., supra. 
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to bo Iruo, but which, in the courKe of tho negotiations, he 
hiscovers to be false, ho should correct it (h). Tims, the surety 
should bo informed of every private l)aigaiii between the oreditor 
and the principal debtor varying th(3 <logree of the surety’s 
responsibility (i), and it may sometimes become necessary even to 
disclose the existence and niiture of an agreement betw«'eu tho , 
creditor and some person other than the prim^ipal debtor (/i ). 

* 1017. Tliough a creditor is not bound in every case to inquire 

into the facts under which a third ])erson becomes surety to him 
for another, he must do so when tlie circumstances of tlio case or 
tho dealings between the parties are such as to sngge.st the exist- 
ence of fraud (/), or where a lidiiciary relation subsists between 
the principal debtor and the HUiety (m). Ilo must apparently also 
inquire when the intending surety is the wife of tlio principal 
debtor (?0, though tlierc is no general rule ()f universal application 
that the rule of etjuity as to C()nt2»lential relations necesssi ily applies 
to llio relation of luis])and and wife, so as to throw on the ljusl>and or 
on the person who is suing the wife tlie onus of dis[)roving an 
allegation of undue indueiico (o). 

1018. In the case of a sundyshi]) for a custonicr n'.quiiing and 
a])plying to his banlv(3rs for cash cr(‘-djt, tlui omission to discloso 
spontaneously to the intending sureties the actual state of the 
custonu'r’s account will not necessarily vitiate the guarantee ( j>). 
As it is not a matter of presumplion that a customer’s account 
stands clear at the time the guaiantee is given, tlie surety should 

(h) Dams v. Lomion a/icl I'r'ovnuuil Mitrine Co (ISIS', SC’h. D. -^(>9, 

[ 1 ) I'nhotk V. lUshop (1825), I> P> & (\ 005; lie Moson^ I'D ]>atte IS/iarp 
(ISTI), 8 1). a. !)<• (f. 490, Intone v. Compion (1888), 5 Piag. (n. C.) 142, 

157; rendlthury v WalUr (ISll), 4 Y. vV (kx.) 421; Sm\th v. hunk of 
t^wiland (1813), 1 Dow, 272, J1 L., pir Eord ElLI*o^, Ij CV, at pp. 292 (t scq. ; 
llurlccv. Jlofjersoo (1800), It L. T. 7(80, C. A., Ilanulfon v. (1845), 12 

Cl. Sc Fill, 109, 11, L , llailtony. Maihnh (liiii), 10 Cl. iV Fin. 981, 11. L ; 
Mackreth y. Walnusley (ISSl), 51 L. T. 19. 

(/:) SUfy.DasthourueLotdl Iloinl (1808), 19 L. 408. In the case of :i 
Buioty for })n 3 iijcnt of pjut <d tho purcluise-Tnon<*y of Hhips, niortgai^ed to llio 
vendor for Iho Liilanee, the fact that one of llio ehips ih laden with niunitioiiH of 
war doBtined for a belligoront prt bhonld be disclosed to liho burety or lie will 
be disebargod [Burke v. Uoytrsim, supm). 

(1) (hcen and dutch v. Homan (1853), 4 II. L. Cas. 997. 

(w) See p. 450, ante, and for examples of rolatiuns giving 1 iso to the presump- 
tion of undue influence, see titles Con'iract, Yol. Yll., p. 357 ; Fkaudulent 
AND Voidahlh Conveyances, pp. 107 et , ante. 

(n) See p. 450, ante. See also lloivcs v. liishnj^, [1909] 2 K. B 390, 0. A . ; and as to 
transactions between husband and wife in gcneial, see title IIusii and and Wife 

( 0 ) Jloioes v. Bishop, siqira, a})pioving liarrmi v. lltZ/ij.', [1899] 2 Ch. 678 ; 
Bank of Afiica v. Cohen (1909), 25 L. li. 285; Nedbi/ v. Aledhy (1862), 
5 1)0 G. & Sm. 377 ; Field v. Boivle (1827), 4 Buss. 112 ; and compare Parfiit v. 
Lawless (1872), L. B. 2 P. & D. 402, per Lord Penzance, at p. 408 ; Turnbull d; Co. 
V. Ihivaly [1902] A. 0. 429, P. 0. ; Btschofs Trustee v. Frank (1903), 89 L T 
188 (but compare Howes v. Bishop, supra, psr Lord Alvekstone, C.J., at p. 397) , 
Chaplin & Co., Ltd. v. Brammall, [1908] 1 Iv. B 233, C. A. ; Talbot v. von Bnrta 
(1910), 27 T. L. E. 95 ; Bank of Montreal v. Stuart, [1911] A. C. 120, P. C. ; 
and title Husband and Wiitj. 

(p) Hamilton v. Whfsoii, ««pra, whore neither fraud nor fraudulent conceal- 
ment were charged; J.ee v. Jones (1864), 17 0. B. .(n. s.) 482, per Shee, J., at 
p. 501; Welton v. Somes (1888), 6 T. L. E. 46; Kirby v. Marlborough (Duke) 
(1813), 2 M. & S. 18, 22; Wthon v. Graven (1841), 8 M. & W. 584; and see 
also Roper y. Cox (1682), 10 L. E. Ir. 200, 
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make inquiry on the subject (r?). Moreover, where a bond is given 
for the continuance of an old liaiiking account the surety will not 
be discharged by the non-disclosure of the fact of the principal 
debtor’s having a balance against him duly secured at the date of 
the bond, as it is well known that such accounts are not carried on 
till the old balance has been secured (?*). Again, a surety for tho 
discharge by a relieving oflicer of his official duties need not bo 
informed that at the date of the suretyship bond a considerable* 
sum of money is due from such oflicer in respect of money received 
by him in his official capacity, as it is common knowledge that 
from the very nature of his office he must be sure to have money 
in hand (s). So, wliero a guarantee is given for tho i^ayment of 
rent, the surety cannot escape from his liability thereunder by 
proving that the tenant had, previously to the giving of the 
guarantee, been guilty of gross irregularity and delay in the pay- 
ment of such rout, and was, moreover, at the date thereof indebted 
in a large sum oi‘ nioiioy for arreais of rent it). 

On the oilier hand, the omission to disclose to a surety for 
a surety the fact that wlion tho second guarantee was given the 
principal debtor was iucfelitcd to a very large amount affords some 
evidence of fraud, where, at least, a written agreement sent to tho 
surety’s surety for perusal is framed so as to mislead the latter and 
allay his suspicions (a). However, where a guarantee jiolicy is 
given for the solvency of a surety for the maker of a promissory 
note, the non-disclosure by tho holders of such policy of tho rate of 
interest and tJie circumstances of the loan obtained by means of 
tlie promissory note will not afford any defence to tlie guarantors 
in the absence of evidence that these facts so withheld wore 
material to tho ordinary risk undertaken by them {h). 

The omission of an employer to disclose to the intending 
surety for another tliat the latter had previously committed 
defalcations in the plaintiffs servico and had agioed to re}»ay Lliom 
at a certain rate per month will apparently relievo the surety from 
liability under his guaraiilee (c). 

io) Kirhi/'v. Marlhoroiujlt [Dnl^e) (1813), 2 M. & S 1 8, per Lord Ellenuokougu, 
O.J , at p. ‘22. Ill tho case of a piomisMuy uoto f-dvon hy a in'iiwijjal and surety 
lor a dolinite sum payable on a lixod day Iho note is prosiiniod to he given in 
consideration of an immediate advaneo at lh(' date of the note, and tho burJen 
of proving tJiat such was not tho case, and tliat tlio note was given to secure tho 
]/.iymeiit of the balance of an account current between lh(» principal and the 
payee, lies on the latter (Ee Boys, Eedea v. Boys, Ex parte Hop Blanttra Co, 
(1870), L. E. 10 Eq. 467), 

(r) Williams v. liawhnson (1825), 3 Ihng. 71, per Pest, C,J., at p. 77. 

(«) Stohealfiyh Gum J tans v. ^7o{y^/(0‘^ (1853), 2 W. E. 14; and see Lmvder 
V. Lawdir (1873), 7 I. 11. 0. L. 67, 

(t) Roper V Coxi (1882), 10 L. E. Ir. 200; and see Home Insurance Co. v. 
Holway (1881h 39 American Reports, 179. 

S t) Lee V. Junes (1864), 17 0. B. (n. 3.) 482; see also Blest v. Brown (1862), 
iff. 450. 

(6) Beaton v. Bumund, Bvryiand v. Beaton, [1900] A. C. 135. 

(c) Phillips V. Foxall (1872), L. E. 7 Q. B 666, per Quain, J., at p. 672; 
and see Smith v. Bank of Scotland (1812), 1 Dow, 272, H. L. ; Enilton v. 
Mathews (1844), 10 Cl. Fm. 934, II. L. ; Lawde.r v. Lawder (1873), 7 L E. 
C. L. 67 ; and compare Federal Supply and Cold Storage (7o. of South Africa v. 
Anghcrn and Fid (1910), SO L. J. (p. o.) I 
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1019. Misrepresentation, as distinguished from concealment, 
may be either written (d) or verbal (e), and may consist of such a 
suppression of the truth by the partial, inaccurnto, and deceitful 
setting forth by the creditor of facts within his knowledge material 
for the proposed surety to be informed of as, along with the non- 
communication of the facts material for 11 lo latter to know, - 
amounts to misrepresentation (/). It must, however, in every case 

• depend upon the nature of the transaction whether the fact not 
disclosed is such tliat it is impliedly represented not to exist, this 
being a question of fact proper for a jury in each case (r/). 

Misrei)resentation usually consists of direct assertion of a fact 
which is not a fact and vdiich is calculated to inllueuco a person 
becoming a surety (It). 

1020. Moreover, it is also misrepresentation to frame a guarantee 
so as to mislead a surety as to its real effect and meaning (i), 
though it will not he sot aside* on this ground if iho surety lias 
merely not been informed as to its tenor or moaning jnior to its 
execution by him, if he could have procured information on the 
sulqect, but did not ask for it (k). 

1021. The surety may apply to the Chancery Division of the 
High Court lo have a gnarauteo which he has executed delivered 
up and cancelled wdiere it is liable to be completely avoided on the 
ground of fraud (1), but the court has no jurisdiction to direct the 
cancellation of an instrument in respect of any claim on which 
there is a good legal defence, or to declare that there is no liability 


(<{) Ire V. Jvhca (ISOJ), 17 C. 15. (n. S.) 4SL>. 

(f) Ilh'iit V. Jhoirn S Jiir. R ) 

(f) Lee V. Jones ^ snpra^ ]^er {SiiLE, J , at p. 498 ; and sco JViUia v. Wtilii 
(isbo), 17 Sim. 218. 

(</) Lee V. JoneSj su}>ra, 

{h) Fosier v. Marktnnon (1S()9), L. R. 4 C. P. 70 1 ; Lewis v. GVa// (1897), 07 
L. J. (u n.) 221. Tims, iT to u fjuostiou askod hy tlio propc)S(‘d siirt'ty an to tlio 
exist <‘1100 of tiado debts owing by tho principal dnbloi tlio c-ioditor’s agent 
replies in ilio iiogativo, wlmn in point of fact thore is ono such dobfc owing, this 
amounts to misiopiosonlation [Jllcsiy. Brown, supra), as does alno a gratuitous 
as-ortion that au estate is fioo li’om iiicumbrancos, other than those speciilcally 
mentioned, when in fact them is aiiothei and undisclosed incuiiibranci^ 

V. WJiis, supra); and sco title i\llsUEPBESEXTATJON AND Pkaud. 

(?) Small V. Cm tie n8j.3), 2 Ilrew. 102, per XiNDEKSLEV, A^-0., at p. 114; 
Squire V. WJutton (l‘'^48), 1 IT. L. Ciis. 333; Lee v. Jones, siqma 

(k) Small V. Cnirie, supra, per Kindekslby, V.-O., at p. 114 ; Blake v. 
Bai/ne, [1908] A. C. J37], P. 0.; and see Jloiraison v. Wehh, [1908] 1 Ch 1, 
C. A. ; Bagoty, Chapman, [1907] 2 Cli. 223, and p, 540, ante, but Batten, Carne^ 
and Caine's Banking Vo,, Ltd. v. Reed (1902), Times, 14th February. Similaily, 
Li a person’s signature to a bill of exchango is obtained upon a fraudulent 
representation that it is a guarantee, and (he defendant signs it as sim t y 
AVithuut knowing that it is a bill and in the belief that it is a guarantee and js 
not guilty of negligence, he will not be bound thereby {Fost^ v. Machinnon, 
Sintra : Lewis v. Clay supra). 

(?) Burgess v. Eve (1ST2), L. R. 13 Eq. 450, per Malins, V.-O., at pp. 458, 
459; Shepherd v. Beecher (1725), 2 P. Wms. 288; Phillips v. Foxall (1872), 
L. R. 7 (i B. 666, per Blaiikbukn, J., at p. 682 ; and see Duncan v. WorraU 
(1822), 10 Pnee, 31 ; Cooper y. Joel (1859), 27 Beav. 313 ; p. 508, awfe, and title 
Equity, Vol. XIII., pp. 52, 62. 
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upon it (m). If there is danf^er of the evidence for the defence being 
lost, the remedy is not an action for cancellation, but an action to 
perpofuate testimony (n). 

One of two sureties joining the principal debtor in a bond cannot 
maintain an action to set aside tho transaction on tiie ground 
of fraud, or for an account of the payment of the l)ond, without 
making the principal debtor and the co-surety necessary parties (o). 

a 

PiJJi-SECT. 2.— Mdieriul AUerathm ( 2 >). 

1022. A guarantee is invalidated, and tho sureties thereunder are 
released, by its conversion, if not under seal, into a deed {q) by 
affixing seals thereto opposite to their signatures (?*), or by tho 
striking out of the iiaines of 2 >or 8 on 8 who are co-sureties (.<?), or by 
tho addition, after its execution, of words reducing to a less amount 
the liability of one of several joint and several sureties for a given 
sum eacVi (#). 

In order to invalidate tlio guarantee the unauthoi istd alterations 
oliecied therein must liave him\ made while the altered document 
was in the custody of the cnMlitor, wlio, so hmg as it is in liis 
possession, is liound to preserve it in its original state (//). 

(tu) liroolcing v. Maudslayy <€' Fuhl (18vSS), I»8 ili. J>. OIWJ ; ami m*o 

T/ioriiio)) V. K'nujlit (IS 19), ic Sim. 509, 510. 

(;?) /hid ; ami v Arujell (1822), 1 Sim. & Sfc. 8S ; titlo 10(iUlTY, 

Vol. XIII ,p. M 

(o) Allan V. Ihndddi (ISIS), 0 I>«‘!iv. MS. 

(;;) Soo title Contract, V(>1. VII , 2 i]>. ^121 tf 

((/) Foritiorly, any altoiafmn in a <J(vmI by tlio oMig< e avnub.vl it 

( Vigoi's CW (1014), 11 ( ’o. Jlcj) 20 h) Now, how(*v«T, in ordor to huvo thiH c'lToct 
the ultoiation imist, in tho caHO of a (h'vd or agieomont not umlor seal, bo 
matorial [(^redilori {Jhshojt) v Kicicr [lUshq))^ [1905] 2 Ch, 455, followrr*!; 
Aldons V. Cotnirell (1808), L. 1». 3 (i. 13. 573), that ih, one liaving an elToct on 
pomo eontract or light contained in oi ansing out of the inatniTnont itscdf 
{('nJdivcll V. Parker (1869), 3 I, 11., Eq 519, jter VY \T.siT, M.ll , at p. 52G). 
\Vheie an iininateiial alteration was made by tho creditor in a gnarant*M) with 
the ]>iincipal debtor’s con{=«eiit, the surety was liold, oven l>oioie the docisum in 
Orediloii [lidhop) v. EreUr {Bdhop)^ eupia^ not to ho dischaiged thoreby 
(Andrru's v. Lawrence (18()5), 19 C. Jh (n. s.) 708). 

(/■) Pavjdson v. f ’oe/ier (1841), 13 M. tV: W. 343, 352, Ex. Cli ; hutRoo PariicsY, 
Richards (1902), 71 L. J. (k. « ) 341, 345. TJio removal of tho seal from the 
name of one of tho ohligors of a seveial bond does not disehaige tho other 
ohligc>rs {(lolliid v. Primer (1823), I E. X: H. 082). As to eaiicpll.il ion of deeds 
geneially, peo title Heeds and Other Insiruments, Vol X , pp. 409 et seij. 

(ii) Panic of Ihndosian, Plnmij aim Jupan v. Pmith (1807), 30 L. J. (c. r.) 211 ; 
SvffcU V. Bank of Kmjland (1882), 9 U J3. D. 555. 

(/) ElU'smfre nixiverij Po. v. Pamper, [1890] 1 Q. 13. 75; poo also Bank of 
JJtndostan, China, and Japan v. Smith , supra) Gardner v. Wnhh (1855), 

6 E & 13. 83. The addition of a tliird party to a note originally iRsuod as a 
joint and Fevcial proiiiissory note by two persons is a material alteration 
of tho note {Gardner v. WaJshy sn}>ra, overiuling (\dton v. Simpsmi (1838), 

8 Ad. ^ El. 130). Whoio a gnaiantee is by tlio addition of such words 
as “ at any tmio ” conveitod mto a continuing guaiantoe without the authority 
or (‘Oil sent of the surety, tho woiAs -so added will be disrogardod and the 
guarantee confined to oiio traiipaction only, if such bo its expressed original 
limit of liability (PoviU v. Turner (1815), 2 Chit. 205, where a guamTitoo for 
the supply of coals for £50 at one time was subsequently altered into a con* 
tmuing guarantee up to that pecuniary limit by the addition of the words “at 
any time” ; and see dunes v. Btarh (1852), 2 De G. M. & G. 886). 

(ii) Davidson Cvopei , supra^ per Henman, O.J,, at p. 352 ; Bank of 
iJindoeian, Phinaj and f la pan v. Smith, supra. 
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Sub-Sect. 3.— i?V«7w« of Comidcratim, 

1023. Total failure of the consideration {a) for the sijrety^a 
promise of guarantee will discharge him, and affords a good ground 
of defence to an action by the creditor against the surety, who, 
in such circumstances, is entitled to have the guarantee delivered 
up to him (6). 

Where a bank gives a letter of credit permitting a company to 
tlraw bills upon it in consideration of the latter uiuhu-taking to do 
certain tilings with a view to providing means for the meeting of 
such bills when they become due, sureties for the fullilinent of 
such undertaking will not he discharged from liability under iluir 
guarantee on the ground of failure of consideration where, owing 
to the subsequent failure of the bank, after accepting such bills, tb (3 
company wrongfully refuses to carry out its undertaking and i.ho 
bills are, partly in consequence of such refusal, not mot at 
maturity (o). * 

Siiii-Seot. 4. — Non-ful/llmnit of 

1024. When conditions jirccedent to llio liability of tho surety 
have not been fulbllod (d^or bavo become incapable of fulfilment (cj, 
the surety is entitled to bo relieved altogether from liability and to 
bavo his guarantee deliv(3n'(l up to bo caiicelUul (/). lie may obtain 
sucli relief either in an action brought by him (r/), or else, should 

PO As U) th(3 I’oiisukwatioii for a proinisn of guarantee, st'o gp. 4r'<0 neq , 

[h] {'otqu'r \\ Ji^d (IS.VJ), I Llo U. y. & J. CIO; /"ficy v. (l!M)l), 17 

T Ii li 171. Tliua, wlioiy tho (‘onsRleiation fora guaianlt'O J>^ the posfjMuie 
inont, witJi the coiihont of thy oxtuMilinn eicditor, of a palo of goods iho 
f.lK'nlf, and uotwithwtaiHbiig such consent ilio sale lakes place, because llio 
Tequisjt(t consenfi of another person to Huoli ]>o.siponoTneiit is not obtained, 
tho Riiroty is diBchaigcd from liabdiiy v. t/oe/, .mpra^ wheie llie 

execution cicditoi.s seem to hav<i lopri'sentcil to Iho siiiety that tliey li id 
power to stop the sale and that it would be bte]>ped). ISo, idso, a suiet^V lor 
payment of a composition to cicditms la discliaip^Hd liom liability whore siib- 
Boqiiontly tho debtor is made a bankiupt and llio cempebition is annuli* d 
(ira?/o 7 i V. (hoh (ISSS), 40 C’h. J). 327)) ; and such a auiejy xvill also bo d'-- 
charged from liability where tho deed of composition is trained so as to rocpiiie 
that all tho creditors shall acce])t the composition thereby socnri'*! and all tlio 
creditors do not execute the d»jod [LatU'r v. White (1S70), L. K. o Q,. li. 622, 
per t'oCKETiRN, O.J., at p. 611, whose thclum is unamM*tou by tho r( veisal of Ins 
deci«i<jn on another point (1S71), 1 j. II. 6 li. 474, IjX. (Ui. ; lovcisal atiirnied 
(1872), L. K. 6 11. Ij. 578, and seo Wnqhton y. Cutfihot cC t^on (1906), 
14 Scots Law Times, 251). 

(c) He Barber cfc Oo , A’r. parte A<jra Batik (1870), h. U, 9 Lrp 725. 

{(1) Seo pp. 489 et mp, ante. A condition ])rccedeiit has been defined to bo one 
which the party, for whose benelit it wan insortod, can insist upon being fulfilled 
before he carries out the contract’* {Ceniuuj Bhtpimuj Co., lAd. v. Symons efc <Vi. 
(1904), Times, 17th Alarch, C. A., per Collins, M.R.). See title Contract, 
Vol. VII , pp. 432 et scq. 

(e) Ihckdby v. Lewis (1905), 22 T. Ij, li. 130; and see Latter v. White (1872), 
L. R. 5 II. L. 378. 

(/) Evans V. Bremridge (1855), 2 X. & J. 174; Fitzgerald v. M' Cowan, [1898] 
2 1. B. 1 ; Bice y. Cordon (1848), 11 lieav. 265 ; Underhill v. Horwood (1804), 
10 Ves. 209. 

{q) Such an action must be brought in tho i’haiicery llivision of the High 
Court, to which it is speoialJy assigned (Judicature Act, 1873 (36 & 37 Vict. 
c. 66), 8. 34). Where there is no right of contribution amongst sureties any one 

H.L. — XV. X 
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Seot, *. ho be defendant to an action on the guarantee, by means of a 
Avoidance defence relying on the equity to have the guarantee set aside 
of the and cancelled (h). 

Oua^antee. A surety is not, however, diseliarged from liability by reason of 
the principal debtor unjustifiably refusing to fulfil some condition 
i or undertaking beneficial both to the creditor and to the surety (i). 

Sect. 3. — Discharge from Liahilifg (j). 

Sub-Sect. 1 , — Variation of the Terms of the rrmcijial Contract, 

1025. Any material variation of the terms of the contract between 
the creditor and the princijml debtor will discharge the surety (/ib 
who is relieved from liability by the creditor dealing with the 
principal debtor (or with a co-surety) in a manner at variance with 
the contract the performance of which is guaranteed (/). When a 
person becomes surety for aiioilier in a specific transaction or 
obligation, the terms and conditions of the principal obligation are 
also the terms and conditions of the suretyship contract, and if the 
creditor, without the consent of the surety, alter those terms to the 
prejudice of the surety, the latter will be free (m), it being the chiarest 


Material 
variation in 
the terms of 
the contract. 


of thorn may puo bi flio rhanoerj'^ Division to have tho giiaraiitco <*aTic< ]lo(l 
without joining tho other Biireties as parties [Vcndhhnry v. Waller (ISll), 4 
Y. & ►^eo also p. 50S, ante. 

(/<) Judicaturo Act, 1S73 (36 & 37 Vici. c. Oti), b. 21 (2) ; Monttpi v. West 
Mostf/n Coal and Iron To. (1876), 1 0. V. D. Mo ; Jhfslauer v. Harnnck (1876), 
24 W, 12. 901 , Waddle (1879), 4 U. IJ. I). 2(S9, (h A . (Jathercole v. 

(1881), 7 Q. b. D. 626, 0, A. ; Blest Brown (1862), 3 ChlL 450; and sen Lnninq 
V. Miiton (1890), 7 T. L. Jt. 12 ; Laurence v. Wahnsh'u (1862), 12 0. B. (n. 8.) 
799 ; Brims v. Ihemridqe (1880), 2 K. & J 174. 

ft) He liarber X" f^o., A’.r jntrtv J<jra Bank (1870), L. U. 9 Eq. 72o. 

(7) For discharge by operation of tho Statutes of Lunitation, soe title 
Limitation of Actions. 

(A*) (hveral titeam Xavif/ation Co, v. Bolt (1869), 6 C. B. (n. 8.) 550 ; Jfilme 
V. Brunslcdl (1878), 3 Q. B. J). 495, C. A. ; Browne v. Carr (1831), 7 Bing. 508, 
pr?’ T indal, 0. J., at p. 515; Be Wolmershauscn , Wvlmershausen v, Wolmrrs hausen 
(1890), 62 L. T. 641 , and 5oe Toames Co-’Ojwrative Ayrtcnliurul and Dairy Boriety^ 
JJd, V. Foley y [1910] 2 I. 12. 277, C. A. ; Cosford Union v. Boor Law and Local 
Covernmeiit Ojjiccrs^ Mutual (riiaranice Associuticni, Ltd, (1910), 103 L. T. 403. 
As to disclosure of variations, soo pj) 540, 541, ante. 

(l) Ward V. Naiioned Bank of New Zealand (1883), 8 App. ('Jas. 755, 763, P. 0. ; 
Norton V. Charlton (1853), 10 Jlnrn, 646, per WOOT), V.-O., at pp. 652, 653. 
So, a Burety for payment of a compoMtion to cioditoie by tho principal debtor 
ia discharged from liability to a particular cieditor, who, without his consent or 
knowledge, obtains from the principal debtor an agreement bintbug the latter 
to pay the creditor’s debt in full {Mayhew v. Boyes (1910), 103 L. T. 1, 0. A.). 

(m) Stewart, Moir, and Muir y, Bi'ovm Maeph. (Ct. of SeBs.) 763, per 

Sir James Monokeiit, Lord Justice-Clerk, at p. 766 ; but see Nicolsons v. 
Burt (1882), 10 R. (Ct. of Sess.) 121. In oidcr to enable a creditor to deal as 
he likes with the principal debtor without discharging the surety, guarantees 
often provide that the cieditor shall -be at liberty to act as though the surety 
were a principal debtor, and to regard him as such (see Encyclopaedia of 
Forms and Piocedontfl, Vol. VL, p. 192; Greenwood y. Francis, [1899] 1 Q. B. 
312, 0* A. ; Perry v. National Provincial Bank of England, [1910] 1 Oh. 464, 
0. A.), or that the surety shall be treated as though he were jointly liable with 
the principal debtor (see Enoyclopgedia of Forms and Precedents, Vol. VI., 
pp. 194, 211), or that the creditor shall be at liberty to mvo time or 
other indulgence to the principal debtor without impairing ttie guarantee 
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and most evident equity not to carry on any transaction without the 
privity of the surety, who must necessarily have a concern in every 
transaction with tho principal debtor (n), and who cannot as f?nrety 
be made liable for default in the performance of a contract which 
is not the one the fullilment of which he lias guaranteed (o). Thus, a 
surety for the performance of an agreement which provides that 
advances shall be made to the principal debtor ))y means of con- 
signments is discharged from liability if aecoj)tancos are su)>stitiited 
for tho consignments (p). So a surety for payniont of an annuity 
is wholly discljarg(id from lialulity by the aiti'ralion, ^^ithout bis 
consent, of tlie time for and terms of its redemption (7 ). 

1026. Where surety pledges his p(U’Sonal credit by bond or 
covenant, and by the same c(m tract also pledges his goods, or 
mortgages or charges his lands, as security for the sauie dolit, any 
alteration of the contract l)y the mortgagee and the pi’inci}»al debtor 
behind the liack of tlie surety, ast for (‘Maniple, by a consolidation 
deed, with a ficsh covenant for payment of the ])vincipal sum and 
other moneys Hnl>sequently advam-ed at a later (l;de, wdll discliarge 
the surety from all jx'rsonai liability and also release the 2^i^‘oj)erty 
which the surety has included in the contract (r). 

(^00 ]!lncjol('])aMli!i of Foinia an<l ProcctLaits, Vul. \T., i^p. *210, 2oS, 2.‘)o). 
Provisions of tins kind ar(< spcriiilly nsoful 111 tho cumo of guarantoes given to 
1/aiiks; or for tho poihunianco of huildiiig coutiJU'tH, or for tho paymoi't of 
lent by oo-operativo societies, to whom, one or iii(»io Miial] holdings are about 
to bo let by a comity council with tho ciaisent of tho linard of Airncull mo and 
Ki^horios under the provisions (see osjK'cially s. 9) of tho yinall Jlohlings and 
Allotijieiits Act, ntOS (8 Edw 7, c. oby 

(/<) Iiet'ft V. Brnniifton (179.7), 2 Vob. 540, 7/cr Lord Ijouoiiuoiiouoij, L.(\, at 
p. 64. ‘j. 

(o) Tiifilor V. Bauh of Nt'io ^ovth Tf (1880), 11 App. Oas. 59(), (>011, P. 0 ; 
and see Polak v. Kvn'tit (1S7()), 1 U. B. 1) 069, 0. A. ; IJvhne v. Ih'Vuskill (IS78) 

;i U. B J->. 496, C. A. ; (tiUhi v Dudd (IHTi), ;;o L. T. ai9, 2 '^r BnACKbMiN, J. 

at p. 820. * 

(7>) Ikllirujham v. Fnrr (1887), 1 Moo P. C. G. 838. A smoly l'» tho vond. 
of ships for jmynipntof tln' iiiirchaso-uionoy by tho ]nneIiiiserH la diHohaigcd fuui 
liability by tho iiu]iioper user 1)> tlie vendor of one of 1I»o shi})3 sold, which the 
latter had agreed with the ]nirchascrs to fi eight {liinke v. liomrao)) (1860), 12 Jm. 
(w. s.) 635, V. A.). WheiG tho principal contiact obliges the ci editor to give tiiroo 
months’ notice to the ]iiincipal debtor requiring him to jiay, and the creditor 
fails to give such notice, the siiiety will be discharged, even though, owing to 
the death of the iirincipal debtor, it has become iin})OHyible to fultil thi^ 
requirement {Jlickahy v. J.ewis (1U06), 22 T. L. 11. 130). 

(f/) Fi/rt V. Bartrop (1818), 3 Madd. 221. So whore a surety guarantees the 
redemption by tho princijial debtor of shaies in a comjiaiiy to winch the principal 
debtor is about to assign his busings, and afterwards the mode of rodomiition 
is altered without tho surety’s consent, and to his prejudice, by subatitutiiig 
for certain book debts (made applicable by the iirincijial agreement to the 
ledemiition of the shares) certain other shares and cash, the surety will be dis- 
charged {PolakY, Kverdt, swpm). A guarantee given for the due performance of 
a shipbuilding contract winch stipulates for payment by instalmente as certain 
stages of tho work are reached is discharged if tho bmlding owner allows the 
greater portion of tlio last two instalments to he anticipated {Qtneral Sfiarn 
Navigation Co. v. Holt (1859), 6 0. B, (n. 8.) 550; Calvert v. London Dork Co. 
(1838), 2 Keen, 63B ; llarre v. Calvert (1837), 7 Ad. & El. 143). In the two 
last-menLoned cases a surety for a contractor was relieved from lialulity 
because advances had been made to the latter greater than tho works contract 
permitted. 

(r) Ikdtony. Salmony [1891] 2 Oh. 48, 
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1027, C(3rtain departures from the terms of the principal contract 
will not, liowcver, discharge the surety (, 9 ). Thus, a surety cannot 
clainuto bo discharged on the ground that his position has been 
alte red l)y the conduct of the person with whom he has contracted, 
where that conduct has been caused by the fraudulent act or omis- 
sion, against w’hich the surety, by the contract of surotyshi}^, has 
guarantecid tlio employer (f) to whom the surety ow^es a duty to see 
that the principal performs his ol)ligations (rt). Therefore sureties 
who have guaranteed tliat a w\>ilus contract shall be well and truly 
execHt(^d will not l)e discharged by the payment to the contractor 
of retention moneys upon a final c(irtiii('uto obtained by fraud of 
tho contractor fnnu tlui owner of the works, as such fraud is one of 
Iho risks coven d by and incidcTit to sucli a guaranbaj (/<). Nor 
will a suniLy be discharged fiom liability where the principal debtor 
lias by fraud obtained an increase of salary from his employers 
tlieroby varying the priiicijial con^iract (c). 

1028 . A suroty who has guaranteed tlio due iicTfonuance of a 
building eontrset, w’bich entitles the em]tloy(‘rs to snperintoiid 
Llie execution of the xvorks, will not ]*e diR('bari'c,d by tho luoro 
non-exercisfi of the right of Huper]nii(‘?i(lenco(f/), as a mere omis- 
sion on the part of an employer liulihng a guarantee wdll not 
discharge a surety, iiiihss, appanuitly, it i,s an omission to ilo some 
act winch the (']ijj)b)y(‘r lias (‘ontracted with surety to do, or to 
pr(\serve some' sicuiity to tho iK’iudil of which tbo suroty is 
entithd(0- WIk'H} a guaraiit(‘e for an agent leaves the mode of 
accouidiiig betwiMUi luin and liis principals to the discretion of 
the latter, who by an agieeanont with him sulistitute for the 
original method C'f accounting aiiotlier of a diflonmt but reason- 
ablo character, the surety will not he discliargiid (/) ; nor wdll 
he nec(*ssa,rily be discliarged hv the emiiloyers’ acquiescence in an 
irregular mode of accounting (g), nor by the employers’ nun-compli- 
anee wdth their hvc-laws for tho exainimitiou of their servants’ 
accounts (/i), nor by negligeiico in auditing tho accounts, nor by 
allowing the juincipal debtor to retain in bis liaiids balances far 
exceeding llio aniount permitted by the sun'tystiip liond and prin- 
cipal contract, witliout payment being required or notice given to 
tho surety (i). 


(.s; A.h to tho ofh'ct of cluxiiging tho dumiKin of u Hf'iViOit’a cmidoymciit, huo 
}). ante. 

(<) Ktinjsfon-uiHin-llull Corporation v. Uarding^ [189‘J] 2 (i B. 494, C. A., per 
lioWTRN, li.J., at pp. 504, 505; and eoe JkSnley Cnion Cuardtans v. Cuamntee 
Society (1900), 64 J. P. 608, C. A. 

{a) Creighton v. Itatikin (1840), 7 CL & Pin. 325, H. L. 

(h) kiiujston-npon-IIull Corporation v. Harding ^ supra; and aeo Vawsun v. 
Lawes (1854), Kay, 280. 

c\ Lramiey Union Cuardians v. Guarantee Society, supra, 
a) htngaiun^upon-Bull Corporation v. Harding, supra, 
e) lhid,,per Bowen, L.J., at p. 508. 

/) Steivart v. M'Kean (1855), 10 Exch. 675; Holrne v. BrunskiU (1878), 3 
Q. B, Ih 495, O.A. ^ 

(g) Durham Corporation v. Fonder (1889), 22 tt. B. D. 394 (rate collector). 

(h) Price V. Kirkham (1864), 3 U. & C. 437. 

(t) Oreighion y. liankm, supra. 



• Part TX. — The Discharge of the Sureit Uto, 

In the case of a guarantee, limited as to amount, for the due 
and regular payment of goods to be supplied to a trader the surety 
is not discharged by a subsequent agreement l)et\veen the vendors 
and the trader providing that the latter shall purchase from 
them all the goods he requires for his business, or in default pay 
them a fixed commission on all goods he may purchase elsewhere {k)/ 
An indemnity in respect of all liability to be incurred in giving 
•a bond to the Treasury is applicable to a payment subsequently 
made l)y the obligor of such bond to the Treasury for the express 
purpose of obtaining the cancellation of the bond oiiginally given, 
where the surety’s position has not been materially altered by such 
payment (Z). 

1029. "Where a jierson has become surety for the performance 
of two things which are separate and distinct, a suhseipient 
variation, without the surety’s .consent, of the pnnci^'.ul contract 
as to one of them only will not relieve the siuety from liability 
in respect of the other thing should it not he performed ( v/). 

1030. That which merely deprives the ]»riii('ipal diditor of a 
ninnil induceimuit to perform his contract ^^ill apparently not 
(liscliargo his surety from lialulifcy (r)- 

1031. The surety is not discliarged liy any variation, though 
inateiiiil, of tiio principal contract, if madi‘\Mth Ills concurrence (o). 
lint ajqiai'ontly he is not hound to warn the creditor against doing 
Fomo act in actual contemiilation, of which he lias knowledge*, ami 
wliich, if done, will discharge him (p); nor will his mere knowledge 
of irregularities committed by the creditor in carrying out the 
principal cmitract necessarily amount to consent theioto (q), 

1032. WhiTo a surety di^sires that all or any variations of tho 
principal contiaet shall lelieve himdrom liability, whether tlicy bo 
material or not, he must state in his guarantee that he contracts 

on the faith” of the princijial contract (r) ; otheiwviso, unless tho 


(/*’) f^trirart auJ ]\f( Doriafn v. Younq (1891), ,'I8 Sol, Jo. 

(/) ]]yjdcr V. rdir (1879), 4 ICx. ]). 1127. 

{m) flarr isony. Sf j/hiour 1j. K. I C. P. ^>18 ; and soo droythm Gos Go. 

V. Ihckijtaon (1870), ‘2 0. P. 1). 40, (J. A.; Slullett v. Fldchir (1807), L 11. 2 
0. P. 409, Ex. Oh. 

(n) Grant v. BuJtJ (1874), 30 L. T. 319, 7 wr Blackbujin, J., at p 320. 

(o) WixnlcorL V. Or/oid and Wox ester Jiatl. ('<>. (18a3), 1 lln^w. 521; and pgo 

Oahford v. European and Ameritan iyuppnnj (\k (1803), 1 Hem. & M. 

182; Strtrey. llrdman (1870), 1 (i. B. H, 530; Browne v. Carr (1831), 7 Bing. 
508, 515, 516; IJvlher v. Eyre (1842), 9 Cl. & Pm. 1, II. L., per Lora CoiTEiV- 
HAM, at p. 52; lie Blakely. Ex parte Ilarrcy, Ex parte Hpriny field (1854), 4 De 
G. M. & G. 881, C. A., per Tukner, L.J., at p. 899. As to a Biu-oty^s revival of 
his liability by a subsequent promise or consent, soo Phillips v. EomJl (1872), 
L. li.. 7 Q. B. GOO, per Qiiatn, J., at jip 070, 077 ; Mayhew v. Orichett (ISIS), 
2 Swan. 185 ; Smith v. Winter (1838), 4 M'. & W. 454. 

(/>) Polak V. Everett (1876), 1 Q. B. I). 069, C. A., per Blackburn, J , at 
p. 073; and see Rees v. Berrington (1795), 2 Yes. 510; 2 White & Tud. L. C , 
7th ed., 568. 

iq) Warre v. Calvert (1837), 7 Ad. & El. 143, per Ltttleuale, J . at p. 155. 

M See Encyclopaedia of Porras and Precedents, Vol. VI., p 204; Holme y, 
Brunskill (1878), 3 Q, B. D. 495, 0. A.; Sanderson v. Astf>n (1873), L. E. 8 
Exch. 73, 76; Whitcher v Hall (1826), 5 B. & 0. 269, 
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surety can prove that he received notice of the tonxis of such 
contract (s), or has embodied such terms in his own contract of 
guarantee (t), notliing short of a material variation of these terms 
will operate to discharge him from liability (a). 

1033. Whether in any particular case the position of the surety 
has been altered is a question of fact and not of law, though there 
may lie facts wdiich would make it obviously impossible not to say, 
Unit in law there is an alteration of the position of the surety 
The surety will, however, ))0 discliarg^id, where, at least, he con- 
tracts '‘on the faith” of tbo prineijial contract, if it is not self- 
evident, without inquiry, that the variation coni])lained of will 
prove bonoficial, or at least not javjatlicjal, to him {r). 

Sub-Skot, 2. — Va 7 uttion without the CuhStut of his Oirn Coninui v'ith 

the Crt'(h[i‘7\ 

1034. Any variation of the contract of the surety with the 
creditor ((]}, whether it be of the express terms of the gnarantoo 
itself or of the embodied terms of the principal contract (c), which 
is not obviously and without inquiry qiiito unsulistantial, will 
discharge the surety from liability!/), wbetlicr it injure him or 
iiot(//). Where, Ihondoro, a guarantee sti[)ulates that a certain 


(a) ^(nufereon v. (l87o), Fj. 11. 8 Mxoh 78, 70, llohnr v. Uninsl'ill 

(1878), 8 Q. ]i. 1). 49rj, <J. A. ; Stenart v. M^Ktan (18.jo), ]() Exch 075. A 
puicty wlio lecoives iiotipo of the tonns of llio piiucipal (ioiitract is deouicd to 
contiapt *‘on tlio faith” thereof [ihuL). 

(t) (th/a V. ncitcl (1818), 8 Taunt. 208; (iairelt v. Ihtndln, (1825), 4 15. & C. 
601 ; Holme v. Jintusldly supia; hut Roe Jtaynton v. Moryan (1888), 21 (i. J>. 

101 Where the terms of the principal coiitiact are ciuhodied in u pfuaiautco, 
any breach thereof is a breach of the guarantee itself and thorefoie dihcliargos 
tb(' Pinety; see lUuon v. (liesuci/ (1810), 1 18tark l!12; Illvsty. linuvu (lS02j, 0 
GUT 450, ]VhiUhci' v. IhtU (1820), 5 B. & 0.200, Ihhnc v. lirnnskili^ au/a'tif 


pt-r Gofton, L.J , at ]» 505. 

(a) llohuc V. Jiru)/s/.tU, su}>ra ; Siewnrt v. M'Kani, su/>ra. 

(h) Kinqston-upim-lfull (\ai>oratw7i v. Jhuduiy^ [1802] 2 U. B. 401, 0. A., 
IJoWEN, li J., at p. 500. 

(r) ITolmf Bruusldlly dffjna. If a suiofy has joiia-d in a bond for £1,000, 
and the creditor agrees that the debt shall bo £500 only, then tlie aitoiation 
can only be for the Ijonoht of the suioty, and his responsibility cannot be lost 
by the change (Croydoii Gas (Jo. v. Jhikiuson (1870), 2 C. P. 1). 40, G. A., ner 
Amiuilett, J. A., ut p. 51). 

(d) Many of the cases cited at ]p. 470 et seq , ante^ upon the extent of llio 
Burety'a liability, nrd winch show that his contract is one sirictn^simi juris, also 
exemplify this sub-scchon, 

(f) See p. 549, ante, and notes'(tf) and (f), supra, where cases are cited to 
show that, when the terms of the principal contract are embodied in the 
guaianteo itself, any variation thereof also constitutes a variation of the surety’s 
contract with the creditor, and necessarily, therefore, discharges him from 
liability. 

(/) Holme V. Bruiishill, supra, per Cotton, L. J., at pp. 505, 500. In the follow- 
ing cases the sun.‘ty was held not to jbe discharged, as there had been no real 
variation of the terms of the guarantee: Ihivey v, Bhclps (1841), 2 Man. & (1. 
SOO; Taylor v. Bank of New South WuJe^ (18S0), 11 App. Gas. 696, V. 0. ; iVtce 
V. Kirhnam (1804), 3 11. & 0.437; Evans v. Earle (1851), 10 Exch. 1; lit 
Wolmei'shauaen, fVohnershausen v. Wolmershansea (1890), 02 L. T. 511. 

{^) General Steam Naviyatnm Co. v. Bolt (1859), 6 C. B. (n. s.) 550, 675; 
Whiicher v. Hally supra ; Wright v. Bandars (1857), 3 Jur. (N. B.) 504 ; 
fwaAvr Y Moore, Shhrejf and Tnlcs (1819), 7 Pneo, 223; Lunina v Milton (1890), 
7 T. L. H. la. 
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period of credit shall be given to the principal debtor, this Sbot.s. 
stipulation must be strictly adhered to {k). If, however, no Discharge 
deliuite period of credit be prescribed by the guArantee^ then from 
a reasonable credit must be given (i), and not merely the strict L lahllt ty. 
“customary credit” of the trade (/c). Again, a surety for pay- 
ment of a bill of exchange for a stated sum of money will not 
be liable, even for that sum, if the bill be given for a different 
jimount (0, nor in the case of renewed bills unless they sub- 
stantially correspond with tho originals (m). A surety who has 
agreed to pay whatever another party is made to pay under a policy 
of insurance is not liable for sums paid by tho latter under a scheme 
of arrangement substituted for tho policy (n). A surety bond con- 
ditioned for payment by the defendant in an action of a sum to be 
awarded by the judgment of a court does not extend to a sum 
awarded under a judgment obtained by consent (o). Moreover, 
a surety wlioso lialjility is dolingd by one Act of rarliament may, 
in consequence of a change in his position accomplished by a 
subsequent statute, bo wholly discharged (p). 

1035 . Strict adherence to the terms of the surety’s contract is strict 
required. Thus, a surety in not liable for moneys to be received by adherence to 
another, unless that otlier personally received theni(q), and, if a ne^ggary. 
person has become a surety for the due accounting for moneys 
received by one person alone, ho is not liable for the latter’s default 
jointly with another (r). Moreover, where a surety stipulates for an 
advance of money to be made to a third person, this stipulation will 
not be satisliod by the more giving of credit for a promissory note 
without a casli ailvance (n). A surety who has guaranteed the pay- 
ment of gold to be supj)lied to a goldsmith for tho purposes of 
bis trade will not lie lial)le if partly gold and partly money be 
given (/>), nor will a surety, who lias agreed to guarantee the pay- 
liu iit of flour of a paiticular bind, t<i bo supplied to another to 


(//) liwon V. Clnviff/ 1 stalk. /'tv* Lord ELLENUOHOUGir, 0 J., at 

p. 

(?) Utufon V. Piuhlison (lSl);j), OS L. T. ^iOa. This bcin^ Bo, it in ditfiruU to 
iiiidorbtand why it wsis liold lu Pan^s BauhaKj (U v. Icr/r.f; [181)8] 2 ti. It. ‘U)0, 
that tho Statute of LiiintatioTis runs in favour of a surety for customer to 
whom adviuu’CH have hoen imido hy lus h.iukerB, not from a rcaBonahlo time 
after (‘arh advuuce, or, as was h(dd in tho previous ca'^o of fhuflaiid v. Jtikca 
(used), 1 If & 0. ()67, which was not cat (4 iu tho later caso, from the time when 
a balance is struck and a claim is made, but from tho date of each advance. 
See also A&chercon v. TtaJ€<far Dry Dinh and Wharf Ha,, Ltd., [1900] 2 Oh. 401, 
400. As to dunition of liability on p^uaunitdlns, r^on pp 491 et poj., anit. As tt» 
operation of Statutes of Limitation, see, generally, title Limitation of Aotions. 

(/,’) Pimpson V. Manhy (18i51), 2 Or. & J. 12. 

\l) Phihpn V. Af^ihny (1809), 2 Taunt. 200; and see PhkJcs v, Thornton (187a), 
33 L. T. 608, C. A. ; Claihe v. (hem (1S19), 3 Kych. 619. 

(m) Harher v, Ma^hidl (1892), 41 W. 3*. 311, (\ A. 

(n) Maihjaye [n^}irance Corporation v. Pound (1893), 64 L. J. (q b.) 394, 0. A. 

(o) Tatum v. Prana (1885), 51 L. T. 330. 

(p) Finch V. JiilciS, [1877] W. N. 211. 

(?/) Mills V. Alilerhnry Untun Guardians (1819), 3 Exch. 690. 

(r) Ib’d.; and see Fcllairs v. Fhawvrth (1811), 3 (Jainp. 53; London Assurance 
Co. V. /?oW(1844), 6Q. E. 511. 

(a) Aiclicr v. Hudson (1811), 7 Eoav. 551, 

(b) Fvans v. IPhyle (1829), 6 Bing. 485. 
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enHl)le the latter to fulfil an order, bo liable if flour of an inferior 
quality is delivered (e). 

Sub-Sect, Z,— Binding Agreemcht to give Time to the rrincipal Debtor, 

1036. A binding agreement (d) between the creditor and the 
principal debtor to give time to the latter, as distinguished from 
mere passive inactivity on the part of the former (not resulting 
from any contract with the priiici])al debtor), will discharge tha 
surety from liability (r), if made without his consent (/;, whether 
lie be prejudiced thereby or notO/)- I'o have this effect, however, 
the parties must respectively occupy the relation of creditor, 
principal, and surety, as the giving of time will not discharge a 
mere quasi-Huroiy (It). It is immaterial whether the surety became 
so originally or has, to the knowledge of the creditor, though with- 
out the latter's consent, by subsequent agreement with his co-debtor, 
ceased to be a mere co-debtor and become a surety (i). Moreover, 


(0 Ji/rsi V. Ih'oirn (18r)2)» CUT. 4r)0 

((/) i'ltnlc V. Jiirltg (1880), 41 (Mi. 1) 422, Bamnrll v. Jlowarth (1817), 3 Mf'r. 
272, f)cr Loid EcnoN, Jj.C., at p 278 ; and f^oo Creighton v. Bankin (1810), 7 
Cl Fin. 325, IT. L. 

{e) Tho lollowinp; cases iniiy bo referred to in proof of tbo proposition in tho 
text , — (\mhc v. ^VoiJc (1832), 8 liing. 150 ; f.arifi v Jones (IS25), 1 B & 0. 500, 
515; Oterrnd, (hfr)iei/it^(ht,(^L7fpii(lafors)v, Crientnl Ftnamift! 
daiois) (1874), P 7 IT. li. 318 ; llonhsham v. J'ntliins (1810), 2 Swan 530, per 
Jjoid Fldon, 1j C., at ]). 540 ; Ih'ownr v. (hnr (1831), 7 lUng. 508, per TiNDAL, 
CJ., at p. 515; X(U't<in v. (liorWm (1853), 2 Diow 333, 338; ^amv^'ll v. 
Ifowaith, eifpid , /<V^s’ v. Jien ntgfon (I705)i 2 s. 510; Xtshet v. Smith (1785), 2 
Ih’o. (\ ( '. 5711; fUule y, Whtle (1S3.)), 1 Y C (kx.) 420; Wnghi v 
(1802), 0 711. 731 , (^linLe v. Jliutg (1838), 3 Y. & 0. (kx )‘lK7; Bailey v. 

Bdinnds (1801), 4 B. & S. 7t)l , Finny. Lamai^te) (1805), 12 L. T 032; Isaac 
V. Camel (1840), 8 (P B. 5U0 , Fooley v. Ilarrodine (1857), 7 E }> 431; 
English v f^aihy (18(H)), 2 Bos. h T\ 01 ; Darns v. SUiinhunk (1855), 0 JJo TT. 
^1. & Cl 070, f\ A. ; Moss y. Hall (1850\ 5 JGxch. 40; Oakekij v. J^aslnffer 

(1830) 10 Bli. (n S.) 518, 11 1j. ; i^rtenanqh V. MiVleJland (1800), 2 E. & I’]. 

421 ; Bolton v Fiichenham, [1801) 1 B 278, (1. A.; Aicher v. /ya/e(1828), 
4 Binp. 404 ; Howell v. Joins il83l), 1 (V M B. 07 ; F.yic v. Baihoji (1818), 
3 Madd. 221 , JianJc of Jitland v. Jinesford (ISIS), 0 Dow, 233, 11. Ti. 

( /) The p:uaiaTitoo nmj' oxpicssly autlioriso the (Toditor to g;ive tiino to the 
piincipfil debtor without disohar^ng the surety (s(‘o Eneycloppodia of Eoiina 
and I’re(‘odonts, Vol. YI., pp 210, 253, 255); see the cases cited at pp. 556, 
657. po^f. 

(r/) Samuell v. llowaiih, svpia; Polak v. F.m'cit (1870), 1 (1 B. I>. 600, 

0. A.; Holme y. Btanskill (1878), 3 Q. B. D. 405, (.h A.; B. v. llerion and 

Montgomery, [10031 2 J, B. 474, Frpaile \]'i!son (1805), li Yes. 410; Blest v. 
Brown (1802), 8 Jur. (n. s.) 602 ; I'etty v. Coohe (1871), Jj. K. 6 Q. B. 790, 795; 
(Htenwood v. Francis, [1899] 1 312, 0. A., 2 'n- A. L. Smitif.L.J , atp. 320 ; 

He Benton, Kx pnrfe (Jlendinning (1819), Buck, 517, 2>»pr Lord Eldon, L.C., at 
]». 619 ; Kxparic Gifford (1802), 6 Yes. 805, 800;^but see Newton v. Chorlton, 
eupra, at p. 339. 

{h) ira?/ V. Hearn (1802), 11 C. B. (N. B.) 77' 4 , .and see Headc v. Lowndes 
(1857), 23 ]h‘av. 301. Foi oxuinplos of ^fmsi-Buretyslnp, see p. 442, ante. 

(t) Otcirnd Gurney 3* Co, [lAqnidatvrs) v. Oriental Financial Corporation 
(Liquidators), supra , Matngay v. Hewis (1870), 5 I. E. 0. L. 229, Ex. Oh. ; 
House V. Brodjord Banking Co., [1894] A. C. 686, 691, 693; Oakfdey 
V PashcHer (1830), 1 (M, & Fin. 207, 11. L. ; Pooley v. Harradine, supra; 
Leicestershire Bankmy Co. v, Hawkins (1900), 16 T. L. 11. 317. Prior to 
the introduction of equitable pleas it was doubtful whether a siu’oty 
could at law set u}> as a defence to an action on a guarantee that ho was 
diaehaigecl by time gi\ou To tho principal debtor, whore the original contract 
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tlie agreement giving time must be really binding and capable of Sbot. 3. 
enforcement (/.) for valuable consideration (/) made witb the principal Discharge 
debtor (m), and must actually give time (»). It need not, however, 
be express (o), and may be written or verbal, whether the guarantee liability, 
be under seal or not (p). , 

^between him and the croditor was not one of Bii/etyship (Mun!ei/ v. Iloi/cot 
(1853), *2 E. & B. 40; v. Foster (1855). 17 C. B. liOl ; Laiurejice v. 

Walmslej/ (1802), 12 0. 13. (N. s.) 799, 807 ; Re lilatk, Kr parfr {Jniham (1854), 

5 I)e G. M. & G. 350, 0. A. ; Taylor v. Rttryess (1859), 5 IL & N. 1 ; Fur/j 

and Fountg Banking Co. v. Bninbrvhje (1880), 43 L. T. 732). As lo th© ©IToct 
uf time when tlio sincty’H jiroperty i.s also pledged, see p. 547, ante. 

(/c) Clarke v. Birley (1889), 41 Ch. 1). 422 ; /louse v. Bradford Baokiny T/o,, 

[1894] A. 0. 580, per Lord HeksciiI'.ll, L(’, at p. 594. An iiudioiito ugieo. 
iJK'iit to give tiiiio will not dincharge the tmioty {Vtrnon v. Turin/ (1830), 1 M. 

\V. 310; Radmil \\ Bamucl (1817), 3 Piico, 521 ; Rnve v. Fdmunds (1830), 

10 B & 0. 578), The law requnofi Iho credit oi’.s hands shall ho tied up 
bofoio it can ho said tliat time has hoon given in law {Nicolsons Jjuri (1882), 

10 B. (< It. nt SesH.) 121 , 7>c7 iNtius, IjohI Ficsidont, at ]>. 127). Thus, Jiii agree- 
ujont that if the cieditor foihoais to ]>]Obs for rejiajmont of a Io<n a liighnr 
lato of intoiost will Lo jiaid hy the piinci])al dcltfoi is not an ugrooinont to give 
time if it lonuiina opliuniil with the creditor wlieflier ho will ]»n‘ss t'oi jiiiMiient 
and ho is not bound to a dofimto i'ui boaiunce (ihr/c City and County Uankiny Co. 

V. Ranibndije^ supra). 

{1) Blake v White (1835), 1 Y. & C. (ex) 420; Tucker v. Lainy (1850), 2 
K. & J. 745; /Rath v. /Oy (1827), 1 Y, & J. 431 ; London Assurance Co v. 

(1820), 4 Moore (c P ), 153, lUll v. Raids (1841), 3 Man. & 0. 258; 

V. Winter (1838), 4 M & ^V. 451 ; Rciti/ v. Cooke (1871), L. B. 0 Q. J3. 

790; 2'*rice v. /\irkhaia (1804), 3 II. & (’. 437 , Fnghsh v Darleg (1800), 2 Bos. 

6 P. 01, 02; lRarn\. <\'le (1813), 1 Dow, 459, II L. ; Biidnvood v. Auniss 
(1814), 5 Taunt 014 , Phil/ioi y. Jinant (1828), 4 Bifig. 717 ; (Uarke v. II ilson 
(1838), 3 M. & \V. 208; BadnaU v. BamutL supia. a ineio lioiioiary 
obligation on the part of a plaintiif not to pi ess a doiondant foi jiav- 
inoiit of the dolit and costs is not such an iiidulgeiioe ns will loloase the 
Jalter’s bad {Ladbiook v. Kewett (1832), I Dowl. 4SS ; McManus v. Bark (1870), 
li. B. 5 l^xch 05, Rui/ner v, Fussvy (1859)^ 28 L. J (ex ) i;;2). 

(v/i) If tlic agieeinont giving time be made with a stiangei {Frazer \ Jordan 
(1857), 8 E. A B. 303; Lyon v IRU (1839), 5 M. A'fcW.'250), or with one ol 
bovcml nineties {Clcul.c v Birin/, su/tra), or with any thud ]''irty {i^inihe v. 

Bit leg, sn/tra, pel Noiri’ii, J., at p 431), it wdl not dischaigo the suiotv. 

(a) Frnideryast v. Jhrn/ (l82l), Aladd, I't G. 121, 12<i^ /*ioey. FUmnnii , 
su/aa, ,/ug v. Wanni (1821), I C. & P. 532; l^nng y. Clarkson (1822), 

1 B •Jt C. 14; Whitfield v Hodges (1830), I M A. W. 079; 'Latum v# F.iana 
(1885), 54 li. T 330; Rouse y. Bradjtud Banliny (h, sujaa; Munsin 'and 
Lenisitr Bank v. Frame (1889), 24 Ij B. Ir. 82, (.3. A ; Rollon y. Bm kenhani, 

[1891 ] 1 U. B. 278, (’. A. ; RJn/pot v. Bnani (1828), 4 Bing. 71_7. 

(c) Blale V. While, sii/na , (Uogdon (las (\> v. J>iikuison (1870), 2 (J. P. J). 40, 

C A ; (^ross v. Bj>rnig (1850), 2 Mac. & G. 1 Ijl ; Bolton v. Ruelenhnm, su/mi 
[p) h'ormerly, if the gnaiantee were under seal, the Bin oty could not in an 
action brought the I con against him setup as a defence atlawa]iarol agreement 
to give time untd eipiitabl© defences were introduced hy the (.’oinmon Jjaw 
ITocediire Act, 1854 (17 & 18 Yict. c. 125), ss. 83 et seg. ; Baveg v. Prendergrass 
(1321), 5 B. & Aid. 187; Blake y. White, supra; Wodehouse y. Farebrviher (1855), 

6 E, & B. 277, 289). Equitable defences are now available in any court bv 
virtue of the Judicatuie Act, 1873 (30 <S> 37 Viet. c. 00), s 24 (2; ; and see 
Miistgn V, West Mostyn Coal and /ron Co. (1870), 1 C. P. D. 115 ; Nishet v. Smith 
(1785), 2 Bro. C\ C. 579 ; and pp. 507, 508, 540, ante. The reason why an agree- 
ment to givo time dischaiges the surety is because if, after making such au 
ju^reemenfc, the creditor were to sue tho surety the latter would at om^ be 
turned on the principal debtor m hi each of the agreement to give time {Oriental 
Financial Corporation v. Oarend, Gniney d' Co. (1871), 7 Ch. App. 142, per Lord 
Hatiierley, L.C., at p. 150; Overend, Ourney d Co, [Li gnu tutors) v. (hienial 
' Financial Corporation {Liquidators) (1874), L. B. 7 II. L. 348 ; Oakeley v* Pasheller 
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1037 . Extundiny the period, at which hy the contract between 
them tlie principal debtor was originally obliged to pay the creditor, 
by a new and valid contract between the creditor and the principal 
debtor, to which the surety does not assent, amounts to a “ giving 
of time ” (f/). Thus, to substitute for payment in one sum payment 
hy instalments amounts to a giving of time (r). Again, whenever 
the taking of a new security from the pi'incipal dei>tor by the^ 
creditor operates as a giving of time, the surety is no longer 
liable (s), but not where that transaction has no such effect (1), 
So the surety is discharged, where an action of replevin is by 
agreement referred to arbitration, and, without the consent or 
privity of tlie surety in ilio replevin bond, the time for making the 
uwai'd is enlarged (a), or whore tho creditor sues the principal debtor 
by direcition of the surety, but without his privity agrees to stay 
execution (h). Where a bill has been accepted for another’s 
accoiumodjition, tho acc(‘ptor will bo discharj.-.ed should time bo 
given l)y tho holder to the d^a^Ycr (c), but not, apparently, wdi('ro 
tlie giving ol time is subsequeiit to tlio bill lieconiing duo and to 
its jjroHentatioii to the acceptor, w’ho promises to ])iiy (i/). The 
doctrine that where time is given to the puncipal debtor tho 
surety is discharged also applies where the suretNsliip arises under 
a promissory nolo payable on demand (r) 

(ISSO), 10 Eli. (n. S.) 5-18, ir. L ; v. JL^trmih (1S17), Mer. 272, prr 

Loid Eldon, L.(l, at p 278 ; Ncx'Um v. ^ ^horltoit (I.sr)8), 2 Drew. oii3, per Wot)i», 
V.-O., at p. 808), HO thatllio<'fToct of Huch nii a^Djcineiit la to prevent the 8Ui(*tv 
from either lerpiiiiag the creditor to call upon the ])riiicipal dcA^tor to payolT Uif3 
debt, or Liiiisclf paying oil tlie debt, and then buingtlio principal debtor, tbmOiy 
prejudicing tbo feuiety {Rouse BroOfi-nl BmiKimj Co., [18JM] 2 Oh. 82, 0. A., 
piv A. Jj ^niTir, li J., at p 7o , adinnod, [1891] A. 0. 587). 

(y) Jloirdl V Jnnrs (1881), 1 (V. M. A 11. 97, per (urnun^ at p. 107. 

(r) Clarhe v. Ihidy (1888), 8 Y. (ex ) 187 ; coinjKiro Btlhuyham tf; Co. v. 
Jlurleij (1908), Tmes^ 4th Apid, 0. A , rpveivjng S. V>. (1907), 52 Sol. Jo. 181, 
whore the creditois, after obtaining judgment aguiiint tho principal debtor tor 
balance duo on a joint and several lu’omissorv note payable on demand, signed 
by the pnncipal clebtor and auiet}, on same day as that on w’hicli judgment 
was obtained, airahgeil, without Iho siiroty’s knowliMlge, that tho principal 
debtor was to pay what ho owed on tho note by iiiRtaluients and not to press 
their claim, and it was held that tho surety ducharged. 

(fl) Miinsirr and Ltander Banlc v. Fram'v (1889j, 2 4 L. K. Ir. 82, 0. A. ; Overnid^ 
(furney i^o {Lvjuiaators) y. ^ >rienla1 Financial Curporativn {Liquidators) (1874), 
L. E. 7 If. L. 848,7^tr Loid Cairns, Jj.C., citiu 801. 

(<) Overend f (ilurney ib Co {Liym'datios) v. Oriental Financial Corporation 
{J^up(idators\ supra ; Bell v. Bunlh (1841), 8 Man. & C. 258; Twopennij v. Yuuny 
(1824), 8 lb (fe 0. 208. Thus, tho acceptance of a coynovii by a cro<litor, whereby 
time IS given to his debtor for paynmnt of iusbilraoiits, alwa 3 S disiduirges the 
latter’s iiail unless they are parlies to the arrangomoiit (Boivs/uld v. Tower 
(1812), 4 Taunt. 45G , but see Jlodyson v. Nugent (1798), 5 Teim Kep, 277). 
An order for judgment consent is now usually resorted to instead of a cognovit 
(P. S. 0., Ord. 41, ri. 9, 10), which, however, has not been abolished; see 
Yearly Practice of the Supremo Coiiit, 1911, Vol I., pp. 558, 559. 

(a) Bowmaher v. Moore, RhirreffY. Trelcs (1810), 7 ITicc, 228. 

(b) Rees v. Benington (1795), 2 Yes, 540. 
fc) Laxton r. Beat (1809), 2 Camp. 185. 

{d) Kerriaon y. Coole (1813), 3 Camp. 302; compare Toriance y. Bank of 
British North America (1878), L. E. 5 P. 0. 240. 

(e) Bellingham A* To., I Ad. v. Hurley^ supra, where tlio surely and principal 
debtor signed a joint and several promissory note, in consideration of an advance 
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Mere omission on tlie part of the creditor to press the prinilpal Seot. 3 . 
debtor for payment will not, if there be no binding agreement to Discharge 
give time, discharge the surety (/), even if the debtor subse*quently from 
becomes insolvent (//), unless the creditor is l)ound to use, before Liability, 
suing the surety, the utmost efforts against and to obtain payment EflecuJ 
from the principal debtor (/i)- * passive 

A surety may, npparentl}^ be discharged by an omission on the 
part of tlio creditor to do some act which he has coutiactcd N\ith creditor, 
the surety to do, or to preserve some security to the benelit of 
which the surety is entitled (/). 

1038. Custom of trade docs not justify tbo ci editor in agreeing Custom of 
to give time to the princijial debtor {k). in the case, liovievej’, of a 
general guarantee against loss in a course of dealing, llie surety is p’Jvlng of^ 
not, apparently, liberated by tlie creditor taking a bill at one month time, 
from Ibo principal debtor in i)ayment of an account; for goods 
supplied , as tlie priiici])al debtor and creditor are free to arrange 

the details of their trajisaction as they seo lit, provided these are 
not at variance uith the ordinary custom of mercha^its (/). 

1039. In tbe case of a continuing guarantee, an agreemoTit to give Tartial relief 
time may only partially relieve the surety from lialiility. Thus, Wtimo being 


to tho Irtllor, niid aftoiwaids judj^inont wa'-. obtained ag'iinsl tbo ja iru i]>al dobtor 
I’oi tbo balance duo oil ibo nnl(', unrl for a sum foi goods sold and dcdivoiod, 
and tlio surety was licld discliaigod by an airangeineut inado tbe Fanui dav as 
that on winch judgment/ \Aas obt.iim)<l, but not conimuidc.att'd to him, which, 
while it imposed certain tuaiditions and obligMiions on the piincipal debtor, 
likcwis(i bound the cu*di1ors not to jnoss tlioir ol.uni against him. 

[/) k}flfubt ]Uiiihtii<i (\). V. feVa ?</{’(/ (1807), 1 Lit. C, L bOb , Trt'rd Nnrit/afion 
Co. V. /An /cy (1 80S), 10 East, , Oun'wk (hn'iv'u tf: tb. [LjViuitbdorf^) v. 
(hindal Finamial < 'urj nridioti ( /AffUti/ufoi s) {iHl \), \j. JX.. 1 li. L SIS, Lovifon 
Assuronu Co. V. Uuckb ^i8‘J0), 4 Mo'»rr» (o. i»,), 153 ; Fed v. Tnthck (1700), 1 
13os. & P.419, Goiin'fx, KdiOfitth (1825*), 0 Jhng. 94; VorJe (/fit/ and (7vfudi/ 
Baitbf}}/ Co. V. B^nnh'hhje (l^so}, 43 L. T 732; Jhiwsun v Lnwea (1864), Kay, 
280; M(n//,tw v fho/tff (1M8), i: Swan 185, K?/re y. Brn (ft [\S'2G), 2 Push. 
381 Boidthet V. ytffhhs (1811), 18 20, 22; Bhuh v. Otbrnian Bank (I8(i2), 

10 W. R 871, P U. , V. U’oi'ofth (1817), 3 Mei. 272, 278; Ojmc v. 

>7 ;..’ 7 (181o), Holt r.), 81 , Mmiaifuatl v. n7//.<?(>a ^l.‘i:35), 3 (3 A' Fin. 52o, 
H. Ij. , In fi't V. jVfiRt/iavo (1818), 0 Price, 111 ; Wriijht v. Htnif/sf ft (1802), 0 Yes, 
711, 7'51 ; Cicnjhbni v. Iianlun (1840), 7 Cl. A Fin. 325, 340, 5il7, H. L ; Pnrp v. 
Jxt/hJiorn (1831), 3 11. & C. 437, 441 ; tyJaphad v. Bfahcr (1725), 2 P. Wins. 288 ; 
Kmtjston-iipvn-IIuU i^orporalwn v. llardimj^ [1802] 2 U. 13. 404, 508, (J. A. 

(7) Trent Bitt nudion (\>. v Harletjj 8U]>ra. 

(A) IJoJl V. llodbtj (1835), 2 Ad. FI. 758; WaUon v. Alcoch (1S53), 4 
Tie (>. M. & G. 242, A. ; London Gnarantee Co. v. B'carnlnj (1880), 5 
App. Cas. Oil; Monniiujtte y. 2’o/c(»?/iAc (1705), 2 Vern 518; but see Mmkety, 
Boyers (1830), 5 Ring. (x. c.) 728. In Petty v. (^oohe (1871), L. H. 0 Q. 13. 700, 
Rlackiujrx, J. , at p. 75)5, expressed the opinion that it is not justice, though 
established by couits of equity, that time given by a creditor, which in 
numberless cases does not injuro the surety, should, ueveithelosK, discdiargo 
liiiii. , 

(i) Kifigston-upon-Uidl Corporation v. Ilaidingy supra, per Rowen, Tj.T., at 
p. 508 ; compare p. 548, ante. 

(Jc) (*otnbe v. I!'c?/e (1832), 8 I3ing. 15G; IloU v. Hadley, supra; Howell 
Jones (1834), 1 Cr. M, & R. 07. 

(/) yteivart, Moir, and Mutr y. Btown (1871), 9 Maeph. ((It. of Mess.) 763, ^cr 
Sir James Moncueiff, ijoid J ustico-(Terk, at p. 766 ; and son Allan v. Kenning 
(1833), 9 Bing. 618; Re Fvx, Walker tO Co., Ex parte Bishop (1880), 15 Oh. 

C. A. ; compare pp. 546 tt seg., wdSk 
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one supply of goods fco the principal debtor under such a guarantee 
at a longer credit than the surety has stipulated for will not relieve 
the latter from liability in resi)ect of a past or subsequent supply 
at the prescribed credit So, where a contract is separable in 
character, a surety for the performance thereof will still be liable 
'for the fulfilment of so much of the contract as is not affected 
by the agreement to give tinie(?0- 

1040. Even wdiere there is a binding agreement to give time to 

the principal debtor, the surety is not discharged (o) if the remedies 
against him are expressly reserved (p), with or without his consent 
or knowledge (q), except in special circumstances (r). Such reser- 
vation of remedies should usually appear on the face of the agree- 
ment giving time(s), though sometimes the reservation can he 
]n'oved b^y parol evidence (t), but not if such evidence varies the 
instrument giving time(u). . 

1041. If the surety’s remedies are not interfered with by the 
agreement made between the creditor and the }>rincipal debtor 
wliicli is objected to, it gives him no groiiiul of dofenco (/i), as wluse, 

{vi) Ihnqliam v. (Whitt (ISSl). .‘11 L J. (o a.) .‘17, Kx. <^li 

(/<) (Jrvydnn this (o, \ [)n!cni.snn (ISTb), 2 V. T. lb ‘IS, (b A. fullo^^ed m 
J)(nf(Icn V. Lens (HSl), 11 L. 11 Ji 3()7. 

(o) In Wthh V. Jlcwitt (18.77), .‘1 K. & J. 438, Wood, V -d at p 4 111, 
expliuiiH as i’oUows wliy a n^sorvafcion of rii^bU ]>i(*voutrt the disehiirgo of tUo 
surety: “ For, wlion Uio right is roseivcil tho jGincipal ilobtor cannot say it is 
incoijsjhtont with giving him limo that tho ('r«Mlitor shoulvl be at liberty to 
pioec'ed ag.ainst the suictios, and that thov«hoiild turn roundupoii tlio piiucipal 
debtor notwithstanding tho tune ho given him ; fur ho was a party to theagiee- 
iiiont hy which that light w\‘irt reseived to the ereditoi, and the (piehtioii 
wdn^ther or not the suiety m int'oi mod of the air.ingf'ni(*nt is wdio]l\ miniaterial ’* 
^seo also Boultbee v. Sfuhhs (181 1 \ IH Vo^ 20, j>rr Loid J'hj)0N, Ti at p. 2(1). 

( p) Kearslf'i/ (*oJe (IhUl), 10 M 12S, j>er Fahkk, ]1 , at pp. l.'io, Klfi ; 

Jlonhr v. Mayor (iStio), 10 (' 11. in. s.) 70, s:j, 84 ; (Ves'e v. (Voh' (10.73), 4 
J>e (4. M. & G. 17(), G. A ; (hrnt and (}utth v Homan (1863), 4 ILL. (‘avS 097, 
1037; Wijlfe v. Kvtjfrs (18.72), 1 lie G. M. A G. 40S , A'* jnirte (hfford (1802), 
0 Ves. 8()6, 808, 7iV Reydoa, Kx, parte (■ilpndinn}nq (ISIO), Burk, .717, .519; 
Mflrtll V. (timdwnvni (1810), 7 Taunt. 120; LnoL^ai/ y. hoinvH [],ord) (1S40), 
2 J. Eq. IL 307 ; Mnir v. (Yaw/onl (1876), L. B. 2 Sc. & Div. 466; Xi'dwU 
V. Xnrf'ts (1831), 3 B (t Ad. 41, ii. 

{(]) luardcif v. Cote^ supra, p^r T*ai<ke, I*, at p. 13.7, ITchh v Hewitt, 
supra; Re Rtnton, Kx pait*^ (jlnuhnniiuj, supra; Hraffr v Muyo bupra ; 
Close X CJoi<e^ supra ; Owen and (juhh v. Ilowan, s./pja, ICyK'i v. Royers, 
supra, v. (Joshng (1871), L. B. 7 C. 1*. 9, pn WlLLES, J., at 

p. 13. 

(?) Owen and (hitch v. Homan, supia ; and see p. .741, ante. 

(s) Hr Renton, Kx parte Olendinning, supra, Boultbee v. Biulhs, supia, at 
p. 22; Orcrend, Uurneij Co. (J.iquidaiora) v. Oriental Financtdl (Jorpoiation 
\j.i(}uidator^) (1874), L. B. 7 II. L. 348. 

(<) Re lllahehi, Kr> par^e JIarrcij, Kx parte Bpring field (18.74), 4 Do G. & M, 
& G. 88 j , G. A. per Tvu^m, L.J', at p. 899 ; XWnian v. JSidt (1883), Cnh. & El. 
77; and see ii. (a), 4 B. A G. 515, 6*iG; but see eontrd. Re Renton, Ex parte 
irlendinning, sup) a Paiol evidence is adiuibsible to piovo that there was a 
peneial undorstandiiig between tbo creditor and the principal di'btor tbiit the 
taking of a promissory note ahonld not disclmige the siiicty (*^00 ICijke v. Rogers, 
sopra). 

Oi) Re Rfhton, Kx parte (Rindiindng, supra, per Lord Ei.Dox, L.O., at p. 520; 
M*iranhh Rank of Bydneg y Tni/hr, [1893] A. C. .317, V. G. 

(6) Rdiij V. Coolce (1871), L. B. 6 Q. B, 790, per Bx^ACKburn, J.f at p. 796, 
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for example, his own romedics are thor(d)y accelerated (c). More- 
over, a surety is not discharged by an agreement giving time-where 
he has himself agreed not to require the principal debtor to relieve 
him until he has himself been sued {d), and, apparently, an exten- 
sion of time to the piincipal debtor, though made with the creditor’s 
consent, will not discharge the surety if it amount to a judicial 
^act(c). Again, an agreement to give time to the ])rinci])al debtor 
will not discharge a surety if it is made after llio creditor has 
obtained judgment against the surety (/), nor after the surety has 
))y agreement with the creditor converted himself into a debtor (<j), 
nor if he has agreed in his guarantee (//) or in some other \\ay 
that time may with impunity he given to the ])iincipal debtor (?j, 
nor if ho subsequently confirm the agroomonfc giving time(/L). 

Sun- S ect. 4. — Agreement hj the Oi editor with the Dthf*, to give 

Time to the f^ureti/. 

1042 . An agreement by the creditor with the principal debtor of 
a l)inding character to give time to the surety himself discharges 
the latter, as its oftect is to a, Iter ])ivjudicially his posiiioii by tying 
t lie creditor’s liands from doing that which would throw ilie surety 
upon the principal debtor (/). 

Suu-Sect, 5.— Agu'iiiicvt Inj the (h'ldilor inih the Hurctij to giro Time to 

the /.((iter. 

1043 . A creditor may compound with and give time to a surety, 
or take security from liim, without discharging co-sureties or tlie 
principal debtor (m). Moreover, whore the creditor by sojiarate 


(r) Soo fhilme v. ^o/^^ (1S27), 1 Sun. 12. 

{d) Housf V. Biadfoid l!au..iiig Co , [isei] 2 Ch, IJ2, 0. A , per JjINDLEY, L.J., 
at y. rn , alliimetl, [1891 J A. C. 580. 

U) Prorimia/ Dank v. Cussen {18.SH', 18 Ji TJ. Tr. ,‘182, C\ A. 

(/) Jenkiyis v. Uahntsnn (lS,j4), 2 Drew. 351. So after the forfeitiiif* of a 
hail bond and an afisi^umoiit tlicroof taken, time given to the princj))al dt'litf)r 
is no disrharge of tho suietios {Woosnam v. (1^*^'^)^ I Or. A AI. 352}. 

AVhere a creditor has a debt assigned to him by Ins drditoi, he dn(‘s 

not necoFsanly, bv giving liinn to the judgment debtor, become i bargeable to 
Ilia own debtor {IVilliame v. Pme (1821), i Sim. & Si 581, ycr Leach, Y.-U., 
at p 5K7). 

(//) Pieade v. Lowndes (1857), 23 Eoav. 361 ; see also Strong y. FvsUr (1855), 17 
C. B. (n. s ) 201 . 

(/i,) See Encyolopfedia of Forma and Prec edents, Vol. VI , y)p. 246, 253, 255. 

(i) Yates y. (1892), 61 Ji J. (q. n") 446; Cawprr v. i8'i/zct/i (J 838), 4 

Af. & W. 519: Kirhwod v. Cavudl, [19U3j 1 K. B. 531, 0. A., where Vatea v. 
Frans, supra, was approved, and Kirkwood y. Smith, [1896] 1 (J. 13. 582, was 
nverrulod; see also (^hrk v. Jkvhn (1803), 3 Boa. A 3(j;i ; Smithy, Winter 
(1838), 4 AI. AW. 454; Ti/aon y, Coe (1823), Tiiiii Alt 395; Cn ion Bank of 
Manchester y, Btech (1865), 3 11. A 0. 672; DnJfij y, G>?t( 1831), 5 Bli. (n. s.) 
620, U. L. 

{Ic) Mayheiu v. Crirkeft (1818), 2 Swan. 185, per liord Eldon, L 0 ., at v 192 ; 
Smith V. Winter, supra; Phillips v. Foxall (1872), 1j. H. 7 U. B. 666, pa Ui’Ain, 
J , at pp. 676, 677. 

(f) Oriental Financial Corpoiaiion v. Overend, Gurney (ft Co. (1871), 7 CIi App. 
112, prr Lord Hatherley, L C., at p, 152; afiirmed suh nom. (h/nnd, Gurney 
<ft Co. [Liguidators) v. Oriental Financial (hfrporation (1874), L. li. 7 if. L. 318; 
and see Vynrr v. Hopkins (1842), 6 Jur. 889. 

(m) Ohitty’e Commercial Law, Yol. 111., p. 326 ; see also Ex parte Smith 
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contract with the surety himself, made on {];ood consideration and 
without the concurrence of the principal debtor, gives the surety 
further time for paymoiit of a bill of exchange accepted by the 
latter, and afterwards the principal debtor is released from his debt 
by the creditor, the surety is not discharged from liability (72). 

On the other hand, where there are two co-sureties, and the creditor, 
after granting a further loan to the principal debtor and taking, 
a now security from him for that and the former loan, gives 
farther time to him and one of the sureties only without specially 
reserving the remedy against the other surety, the latter ia 
discharged (0). 

Sub-Sect. 6 . — Personal lAuhcs of the, Creditor. 

1044. Any active omission by the creditor to do something which 
he is bound to do for tlie protection of the surety will discliargo 
the latter (p), but not mere passive acquiescence in acts which, 
tbougii contrary to the conditions of tlie guarantee (//), do not 
amount to connivance or gross negligence, equivalent to shutting 
the eyes to fraud or something approximating thereto (r). 

1045. Thus a surety for the performance of a building contract 
ia discharged from liability by the omission of the building owner to 
insure against loss by liio tbo Avoik imdertakon in accordance with 
a stijmlation in the building contract notilled to tlio surety before 
he became Imund as such(,s‘). So a In-oker buying goods for his 
princi])al and undertaking for a stated commission to indemnify 
him from any loss on resale is not responsilile, if the principal 
neulects a fair opporlimiiy of selling goods at a profit and is after- 
wards obliged lo sell at a loss (/). Again, a person who has bound 
himself lo indorse any bills that may be given in part payment 
of a debt to be contracted by it third per.son is discharged, unless 

(171S), 1 P. Wjjis Lord JTvRCorjir, , af 2SS, Jlrdfutd v. Peahin 

(ISIS), 2 P (Sr Aid 210; Dunn v. l^lre (1S17), 1 M.)oio (c. r.), 2. ' 

(//) Ih'frnfl V, (1SS2), 10 W. E 18J>. 

u,} l)/nfr V. Jfophtns (1812), ti Jur SSO 

{])) jilansjifhl Cnion (hiuiilwna v IPnuld (1882), 0 (). P. 1). 083, (I A., 
IIan.nen, J., at p. 08vS ; Carter y. iriiiie (lvS83), 2") (iJi ]) 000, (\ A , pn Cotton, 
ljJ.,atp. 670 ; »S7n.7h/ v, AWer (1855), 17 C, P. (n. s ) 201 ; II v. J(0/ (1 872), 
1 j. li. 7 (ol P. 756; Durham Corporation v. Fondir (188‘J), 22 U. P. 1). ; 

Jhifait Pajtkwg v. fdanlcy (1807), 1 I. E. C. L 003 ; 8. V. 15 W. E. 989; 
Dajfon and An^ngton Union v. Dew (18o9), (,8 P. J. (li. B.) 380; and see 
KinijHon-njion-Iiull Corporation Hauling, [18^2] 2 Q. P dlTl, C. A., jMr 
Bowen, L.J., at p. 508. Py tlio civil law Mirt'ties arc imt duK'harged from 
thoir liability to the creditor wLero Ihrougli tho latter’s ladies to on force his 
doniaiidfl tho bonofit of a hypothec of tho i)rin(‘ip:il dol)tnr is lost {Macdonahi v. 
PcR (181(1), 3 Moo, r. C, 0. 315). As to pasdvo inactivity hy surety, soo also 
p. 555, antr. 

[tj) Din hum i\>iporntitm v. Powler.snpm.; Kyic v. Kvcrelt (1820), 2 Euss. 38] ; 
Mayhew v. t ^nCnif 2 Swan. 185, JiOid Eldon, Tj.U., at p. 191 ; Colhns 

V. (1^33) 9 Ping. 5H ; Wright v. fCwpson (1802), G 'V’os. 711, 731; 

IWnt Nartgution Co. v. Harley (1808), 10 East, 31; Cnighion v. llankin (1810), 
7 Cl. & Pin. 325, 11. L. 

(r) Damon v. /(orca (1854), Xay, 280. 

(s) Watts V. ShuUleumth (J8G1). 7 IL & N. 353, Kx. Oh. 

(() Curry v. Mdmsor (1790), 3 Term Eep. 524; Mutual Li^an Fund Assmiaiwn 
t. Hudlow (1858), 5 0» P. (n. 8») 449* 
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a demand be made upon him to fulfil his promise within a reason- 
al)le and convenient time (a ) ; while a surety for •paymept of a 
bill by the drawer or acceptor is no longer liable after a failure on 
the part of the creditor to take necessary steps which might have 
been taken to obtain payment of such ])ill before the insolvonc\y 
of the draw^er and acceptor (h). Such a surety will not, how-* 
ever, be discharged from liability by the omission of the creditor 
to render the bill complete by inserting the drawer’s name(<'). 
Nevertheless, the indorser of a bill of exchange, not complete 
and regular on the face of it, is not liable thereon as an indorsor 
or as having entered into a contract of surotysliip (d), and, 
apparently, there may be circumstances showing a contract which 
binds the creditor, as between him and the surety, to mako the 
lialulity of the principal debtor complete, and entitles the surety 
to relief should the crodiLor not do so (c)« 

1046. A surety for the good behaviour of another in an office or 
employment has a right to expect that persons, associated with the 
latter therein and who are brought in contact with liim, wdll in all 
things allecting the surety's liability conduct Ihemsolves according 
to buv and fullil their duties (f). The surety will not, howcviir, ho 
dischai-ged, aUliough there are such persons who have been guilty of 
laclu s, unless it can also be provcnl that the person to whom the surety 
is bound has cither prevented tlie principal from doing the things 
for the due performance of which the surety iw answerable or has 
connived at their omission or enabled the principal to do wdiat he 
ought not to havo done, and that but for such conduct the omission 
or connnission guaranteed against would not have occurred (< 7 ). 

The surety is liberated if the employer does not deal with the 
employed in the manner icquired by the nature of his office (h). 
He may fuitlier require the employer to dismiss the person 
employed wdiere the latter lias been guilty of nuscoiidiict, and 
should the employer possess the pow(ir to dismiss, and not merely 
that of temporary suspension (a), and fail to exercise it, the surety 
will be discharged (A). 

a 

(a) }*at/7ie v. Ii'fs (liSli3), 3 l)ow. & liy. (if. B ) 034. 

{h) J^hiUjfS V. AMin<f (isOil), 2 Taunt 203. 

(c) Cutler White (1SS3), 2.j Oh. OGO, A. ; aiidsc<^ IJf'lfust Hankiuti Co. v. 
Stmifei/ (18G7), 1 1. K. C. L. G93 ; iit* Jhfjjya KeiaU (18S0), 5 L. U Ir. 92. 

(d) JeuJiiittt tf: v. Coomher, [1898] 2 U. H lG8 ; Hlfde v. JWKmht}/ (1880), 

6 Api> Cas. 7ol; Hills of Bxchango Act, 1882 (-15 A 4G Viot. c. Gl), s. 2!1. 

(() Jvplmm V. Matmsdl (1847), 10 I. Eq R. 132, per Hhady, L.(J., at p. 133; 
and aye (\trter v. White, supra, per Cotton, L.J., at p. G70. 

( f) MatttffpiartY. Watson (1835), 3 (T. &PT 11 , 525, II. L., Lord Brougham, 
nt pp. 542, 543 ; Mttti v. llardte (1830), 8 Sli (Ct, of Seas.) 340; Mountarfue v, 
Tidcvmle (1705), 2 Vern. 518; Dawson v. Lawes (1854), Kay, 280; see also 
p. 487, ante, 

(ff) Mactatjgart v, Watson, supra, per Jjord Brougham, at pp. 642, 513; 
Dawson v. Lawes, supra ; Mansjidd Union Guardians Wright (1882), 9 U- B. 1). 
683, 0. A. ; Madden v. M'MnUcn (1860), 13 I. 0. L. R. 305 ; Durham Corporation 
V. Fowler (1889), 22 Q. B. H>. 391. 

Ui) Meiny, Hardie, supra; Mountague v. Tidcomhe, supra, 

u) Byrne Y, Muzio (1881), 8 L. R. Ii*. 396; Oaxton and Arrington Unions, 
Dew (1899), 68 L. J. (q. b.) 380. 

(A-) Sanderson v. Aston (1873), L. B. 8 Exob. 73; Burgess v. Eve (1874), L. R. 
13 Eq. 450 ; FhilUps v, Foiall (1872), L. R. 7 Q. B. 666 ; compare Federal Supply 
Q/nd Cold Storage Co, of South Africa v. Anghern and Fiel (1910), 80 L. J, (p. o,j 1. 
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1047 . The omission by the creditor to do something which he is 
not leg^flly bound to do is not lachos { 1 ). Hence, where a surety 
guarantees the honesty of a person erni>loyed, he is not entitled to 
be relieved from his obligation because the employer fails to use all 
the means in his power to guard against the consequences of dis- 
honesty (77/), Again, the creditor’s refusal to take legal proceedings 
which must prove abortive (?/), or the omission by the principal 
debtor, with the creditor’s connivance, to do something under the 
])riricipal contract diniinisliing the surety’s risk, is not laches (0). 
Nor is it laches where, owing to the creditor’s omission to reply to 
the surety’s question, the latter wrongly interprets his silence to 
mean that a supjily of goods to the principal debtor, stipulated for 
)<y the guarantee, has not lieen made, and inconsequence gives up 
nil indemnity he lias received (2O ; where the employer merely 
omits to give notice to the surety of the misconduct of the employed, 
wliobo fidelity he is resiiousihlefor (r{), unless, aiii>arently, the surety 
lias cKpi'essly stipulated that such notice shall be given (r), and 
even (hen notice need only bo giv^'eii of misconduct subsequent to 
the date of the guarantee (.s). Again, a creditor who coiitiiiiics to 
trust the principal debtor, afUir the latter has been guilty of 
(unliezzlemont to the knowhulge of the surety, may enforce the 
surety’s liability, in respect of a sulisequent didaiilt of the principal 
(hd)tor also ainoiinling to embez/domeut, although the surety has 
desired liiiii not to trust the delitor any more with cash (/). 

1048 . Where it is providetl ])y de»:?d that tlie principal debtor’s 
effects sljiill be sold before leconrse bo made to the suredy, the 
latter is not dischargiid h}^ tlu' carelessness of the trustee under the 
deed omitting to sell them and thereby onaliling tlui goods to he 
seized and sold in liankrujitcy (a). On the (jther hand, if the 
cieditor seizes and sells the puncipal debtor’s goods under a hill of 
^;lle, tlio surety may set u]), as a didence to an action hronglit against 
liiin on liis guarantee, that hut for iho mismanagemeiit of tlie 
Cl editor’s agents siicli goods ^\oll]d have realised suflicient to 
satisfy the guaranteed debt [h)* 

1049 . The 0 rown cannot he guilty {)i laches towards a sundy (cb 
Moreover, the laches of an ofheer of the court vill not, apparently, 

(/) I\tl V. raihick (iTUU), 1 lios. ^ 1\ -IIU, J!i/nic v. (ISSl), 8 Jj Jh Ir. 

aiMi. 

7ih(cJc V. Oifoman Bank (ISUC)‘, la Mon. P. ( 1 . (\ 472. 

^7^ ) Mn.-ikci w Ihujcrs (ISaUg 5 ihug. (n. e.) 728; Hull v. Hadley (iSoO), 2 
Afl VA. 75S. 

((') lie Tiarhcr A' Cu , Et jmrie Atjm Bank (1870), Jj. K. 9 lOg 725. 

( р) Oilni V. Voiiny (1799), 2 lly. B1 Olu. 

(y) Peel v. Tallock (HyO), 1 Uos. & V. 419. 

(r) Byr7i( v. AfnziOj snjira ; but see Evriqlit v. Falcey (1879), 4 L. R Ir. 397 ; 
(h'xton and A rriny ton L'lnon v. Dew (1899), 68 L. J. (Q li ) 380; Snaddon 
V. Lo7id(m, Edtnburyh and Glasyow As8U7'anc€ (b. (1902), 5 F. (Ot. of Sess.) 182. 

{s) Ibid. 

(0 Shepherd v. Bnchtr (1725b 2 P. Wins. 288; see Mountague v. Tidcomlt 
(1705), 2 Vein. 518. 

(<i) Lancaster v. Harrmm (1830), 6 Bing. 726; see also p. 488, ante, 

(/*; Mniual Loan Fund Assiruitnm v. Sudtow (1858), 6 0. B. (n. 8.) 449. 

(с) U, V. Fay (1879), 4 L it. Ir. 606 ; but see The Zoe (1886b U P- 1>. 72. 
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discharge a surety from liability under hia guarantee (d). Where, Sect. 3. 
too, a statute vests in a creditor a power which he is morally hound Discharge 
to exercise, when the truth of the case requires it, and the debtor, - 
by omitting to pay the guaranteed debt, has rendered the exercise Dia^ty. 
of such power by the creditor necessary, the surety is not discharged 
from liability by its exercise, even thougli his position has been 
thereby altered for the worse, and even though ho may have given 
"^notice to the creditor not to exercise it (e). 

1050. Where tlie creditor has been guilty of laches, tlie surety is Surety not 

not thereby necessarily wholly discharged from liability (y*), but always 
may sometimes bo only pro ianto relieved therefrom (//). Whether by 

or not a surety is wholly discharged depends, ai)parently, to some laches of 
extent upon a distinction made in eiiuity between those rights of creditur. 
the surety which he ac([uired at the time when he entered hito the 
suretyship and those rights subsaquenily acciuired l>y him (/()• 

SLriJ-Si':(T. 7 . — Loss of Senuities held hy the Creditor in respect <f tla 
Guaranteed Debt, 

1051. The surety is entitled, on payment by him of the guaran- Effect of 
tcjcd debt, to Lave all securities held by the creditor (i) for such 

debt handed over to him by the latter in exactly the same plight for 

and condition in which they were originally received (A;), and the guaran- 
whether such securities wx‘r(^ in existence at the date of the contract 
of suretyship or eanui into existence Bul)sot{uently thereto (/). 
Consequently, any act of the cre<liior interfoiing with or iinjmiring 
such right wdll, to tlie extent, at all events, of any loss inllicted, 
reliev'e the surety fioiii liability (m), and in certain circumstances, 

{d) Jtphsonw Mahik-dl (1817), 10 1, Kq II, ISU. 

(e) liioiuuex. (\ur (18.11), 7 Ibng. &()S^ 01(3, where a Binety for a bankiiipt 
WHS hold not to h(J dischaigod by tbt5 creditor signing the hanki iipt’s coitiiicato, 
even afttir rocoiving notice from the suit-ly not to do so. 

(/) V Ktentt (1870) 1 l‘». J) (300, C. A, per ULACKOiJkJV, J., at 

]» 070 ; J'tarl v. Deaton (l8o7), 1 J >e G & J. 4(31, 0. A. 

(y) I hid., and see Tatfor Ihuik nf New t^onth If •(] 886), 11 A])j» (.U^, 
o*J0, 00)3, P. 0. ; (UtpeL v. ButUr (18‘J5), 2 Sim. & St. 4o7 ; and p. o.'IO, anh 
[h) Bolak V. Eoentt, supra, per Hlackbuun, J , at p. 070. As to the distinc- 
tion between a loss uccasjioued to a sni’ety by the ci editor’s own m t and when 
not 60 occasioned, see als<i Ilaidwuk v, lf>/(//<^ (180o), 83 licav 1)3.3 

(^) As to the surety’s iigbts to seciuities held by tho creditor in ros]»ect of the 
giiaianteed debt, see i)}). fiOO ei seq., ante. 

{k) Bledije Y. Buss (1800), John. 00)3, per Wool ►, V.-O , at p. 6(37 ; Neirton v. 

Clwilton (1.8, >:3), 10 Hare, 646, per Wood, V.-O., at pj). 632, 6.0)3 ; Miiyhew v. 

{^ridiett (181S), 2 Swan. 183, per Lord Eldon, 1j.(J , at p 191 ; lunbes y. Jackson 
(1882), 19 Ch. ]). 615, per Hall, V.-O., at pp. 621, 622; Jlarhertun {Lord) v. 

Bennett (1829), Boat. 886 ; Pearl v. Deacon, supra ; Strange v. Fooks (1808), 

4 Gilf. 408, per Stuakt, V.-C., at p. 412, where it is laid down that it la 
}>crfectly established that if through any neglect on the part of the creditor a 
Becurity, to the benefit of which the surety is entitled, is lost or is not jiroporly 
perfected, the surety is discharged. 

{1) See riedye v. Buss, supra; Campbell v. Roth well (1877), 47 L. J. (q. b.) 

144, not following on this point Newton v. Chorlton, supra; 2 White & Tud. 

L. C., 7th ed., p. 655; see also Foibes v. Jackson, supra, at pp. 619, 620. 

(m) Wulffy, Jay (1872), Ij. R. 7 Q. B. 756; Cajm v. Butter, supra; IVilliami 
V. Price (1824), 1 Snn. & St. 581 ; Stratm v, Rastall (1788), 2 Term Rep. 366 ; 

Pearly, Deacon, supra : Strange v. Fooks, supra; Waits v. Shuttleworth (1861), 
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apparently, altogether (n). Thus, where there is a mortgage security 
given ^ in respect of a guaranteed debt, the creditor must hold it 
for the benefit of the surety, so that the latter may, on paying such 
debt, obtain a transfer of the mortgage in its original unimpaired 
condition (o). If the creditor does not fulfil his duty in this respect 
the surety is discharged (2)). 

1052 . The liability of a surety for the principal debtor is not,* 
however, affected by a sale by the latter of the mortgaged property (in 
manner contemplated by the mortgage deed) and with the consent 
of the mortgagee (q). Moreover, the creditor, on the bankruptcy of 
the principal debtor, is not required to keep up a policy on the life 
of tlie latter, but, on the contrary, should soil and realise such a 
security (r) or surrender the policy and prove for the whole debt (s). 
Again, a surety is not discharged where, by the conduct of the 
creditor, a right of distress for rent in arrear is destroyed, as a 
distress is not, strictly speaking, a security held by the creditor in 
iTS])ect of a debt (0* On the other hand, a surety is discharged 
where the creditor abandons an execution against the plaintiff 
debtor {it). 

1053 . A transaction which causes no loss of securities, or a loss 
not attributable to the fault of the creditor, will not discharge the 
surety (a). Thus, if a creditor, having in respect of a debt owing 
to him a security upon the equitable interests of his debtor, and of 
the latter’s surety, in trust funds, assigns the debt, together witli the 
securities for the same, he does not thereby relieve the surety from 
liability, and he need not even give the surety notice of such assign- 
ment in order to render it binding and effectual (6). Again, a 
temporary loan of title deeds for a legitimate puiqiose by the creditor 


7 II. & N. 35:s, Ex. Cli. ; JCr, pnrte Mure (178S), 2 Cox, Eq. Cas. C3; liainhow 
V. Juggtna (ISSO), 6 Q. E. E. 138. 

(w) Jiainhow v. Jngqina, sujira, p(r Mai^isty, J., at p. 142 . 

(g) Pledge v. Buss (1860), John. C63 ; and seo Strange v. FooJes (1S63), 4 Gilf. 
408; Wulff V. Jag, (1872), L. R. 7 Q. B. 766; Pearl v. Deacon (1867), 1 
lie G. & J. 461, 0. A. ; Forhea v. Jackson (1882), 19 Oh. I). 615. Whore a 
creditor takes from his debtor an assignment of a debt from a third person as 
a security for his (the creditor’s) domaiid, and by the creditor’s wilful default 
the debt becomes irrecoverable, he must bear the loss himself {Williams v Price 
(1824), 1 Sim. & St 681). 

{ji) pledge v. BusSy supra, 

Taylor v. Bank of New South Wales (1886), 11 App. Oas. 

(?•) Coates V. Coaies (1864), 33 Beav. 249; and see Whcatleu 
1 1)e G. M. & G. 261, 0. A. 

(aj liainhow v. JuggmSy supra, 

(t) lie liusaell, Russell v. Shoolhred (1885), 29 Ch. D. 254, 0. A. ,* Mercantile 
Amendment Act, 1856 (19 & 20 Viet. c. 97), s. 6 ; and see p. 511, ante, 

(tt) Mayhew v. Crickett (1818), 2 Swan. 185 ; English v. Darley (1799), 3 Esp. 
49, 60 ; Williams v. Price, supra, per IjEaoh, V.-C., atp. 587. This was also the 
case, under the rdd Inw, when tho execution was against the body of the debtor 
(1053), 1 Sm. & G. 319; Wulf v. Jay, mpra; but see R, v. Fay 
(1879), 4 Ii. B. Ir. 606, 616, 0. A.). i/ ^ 9 

ia) Whmtl^ V. Bastow, supra, per Turner, L. J., at pp. 279, 280; Hardwick v. 

(18^). 3? Beav. 133; Carter v. White (1883), 25 Oh. D. 666, 670, 0. A. ; 

^ Blackburn, J., at p. 675. 

H heaUs^ V» Bastiaw, sujtra. 


. 596, r. 0. 

V. Bastow (1855), 
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to the principal debtor on the latter undertaking to return thei&i s, 

which he subsequently does, will not, apparently, discharge the Discharge 
surety (c). Moreover, where the primary security for the guarantee ii'wn 
debt proves worthless, whether it was originally so or became so 
afterwards, the surety is not discharged, unless the loss or deficiency 
was occasioned by the act of the creditor (J). • 

* 1054. Where there is a contract, express or implied, that the Effect of 

creditor shall acquire or preserve any right against the debtor, and 
the creditor deprives himself of the right which he lias stipulated 
to acquire, or does anything to release any right which ho has, the Bocunties in 
surety is discharged ; but when there is no such contract, and the 
creditor only has a right to perfect what lie has in his hands, wdiich 
he does not do, that does not lelease the surety unless the latter 
can show that he lias received some injurj^ in consequence of the 
creditor's conduct (e). 

1055. Though the surety is entitled to stand in the place of the Securities 
creditor as regards securities given to tlio latter by the principal 
debtor, a similar right does not extend to securities given to the 
creditor by a co-surety (/). As regards tlie last-named securities, 

the only right, apparently, jiossessed by a surety is that such 
securities shall not be vasled(f/) ; and where the surety lias been 
converted into a principal debtor, the defence of discharge by losa 
of securities is no longer available to him {h). 

Sub-Sect. 8. — Dischanje vf the rrinci})<d Debtor by the Creditor. 

1056. Whatever exjiressly or impliedly discharges the principal 

debtor from liability usually discharges the surety also by implica- p^nevpaf ^ 
tion (i), as bis position is thereby altered without his consent, deotor, 
notwithstanding that the alteration is accomplished by operation 
of law. He is therefore discharged w^here he can establish that 
the alteration changes the nature of his lialulity (A), but not 

(r) Huahdl V. CoJhit (1SSL>), <J L. T, 20; Xeivfvtt v. C'horlton (ISoS), 10 Hure, 

<ii6, but BPe rhdfjo v. (ISGO), John. GG'J. ^ 

{d) Hardwick v. Wr^ild (ISO.')), 05 Beav. 100. 

(f) Carter v. White (ISSO), 25 (li. L>. 0t»0, 0. A., per Cotton, C.J., at p. 070 ; 

2\dak V. Kvercit (1870), 1 (i. B. D. 609, 075, 0, A.; and seo Ue Duffy's Estate 
(1880), 5 L. It. Ir. 92 ; Belfast Banlnny Co. v, Stanley (1807), 1 I. 11. 0. L. 690; 

GIcnie V. Smith, [190S] 1 K. B. 20.0, 0. A. 

( /’) Du 7 imn, E\f.r <{- Co. v North and South Wales Dank (1879), 11 Ch. I). 8iS, 

C. A., per Jessel, M.H., at p. 90; revoraed, witliout ailooting this iioiiit (1880), 

G App. Oas. 1 ; see Forbes v. Jatkson (1882), 19 Ch. D. 015, per 1Ia.ll, V.-O., at 

p. 022 

[(f) Maryrefis v. Grefjory (180)2), 10 W. Ib GOO. 

(/)) Reads Lowndes (1857), 20 Beav. 001; Duman, F<n. d: Co. v. North and 
Sotdh Bank (1880), 0 A]>p. Cas, 1, per Burd Selhokne, L.O., at p. 11. 

(i) Rnj'ke^a Case (undated), cited English v. Darlcy (1800), 2 Bos. & P. 01, 02; 

Lowes V. Mauyhan and Fearon (1884), Cft-b. & El. 310; Law y. East India Co. 

(1799), 4 Vos. 824 ; Commercial Bank of Tasmania y. Jones, [189.3] A. C. 313, 

1*. C.; Feiry y. National Btovincud Bank of Emjland, [1910] 1 Ch 101, 0. A. ; 

Cragoe y. Jones (1873), L. K. 8 Exch, 81 ; NevilVs Case 1870), 6 Ch. Aj)p 43. 

(A’) Mvrigmje Insurance Corporatiwi v. PeH«c?(1895), 65 L. J. (q n.) 129, II. L. ; 

Pyhm V. (hbh (1856), G E. B. 902 ; Finch y. Jukes, [1877] W. N. 211 ; Stacey 
V. lIiU, [1901] 1 K. B. G60, 0. A ; Uastinija Corporation v. LeWai, [1908] 1 K. B. 

)I3S; Taylor v. Bank Nm South Wales (1886), 11 App. Gas. 59C, 603, P, C. 
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otherwise (1). Moreover, it would be a fraud on the principal debtor 
for the creditor to release him from liability, if the latter were then 
able to proceed against the surety, w^ho, in his turn, might sue the 
principal debtor and thus render the alleged release nugatory (m). 
A surety is therefore discharged where u release to the principal 
debtor is executed, even by one only of two partners to wiioni the 
guarantee is given, if it is in i)ursuanco of an agreement with the^ 
principal debtor entered into by botli partners (?^), So a voluntary 
deed releasing the princiiml dc^btor in like manner as if he had 
ol)taijiod his discluii'ge in bankruptcy frees the surely (^>), as does 
also the execution by the creditor, as a tnislc-o tlioreof, of a deed of 
assignment releasing tJic princi])al debtor ( pj, unless tluj guarantee 
otherwise jirovidcs (^), or the deed releasing the principal debtor 
itself contain a reservation of remedies against the surety t’’), 
thereby reducing it to a mere covenant not to sue (-s). 

Again, a surety for payment df a composition to creditors is 
discharged from liability to a jiarticiilar creditor who, without bis 
knowledges or consent, obtains from the compounding (bibtor an 
agreement binding the latter to pay the creditor's debt in full, as such 
a transaction avoids both tlie original debt and the comjiosition (/). 

When the release of the immcipal debtor by the creditor is 
accomplished by means of a fraud on the part of the former (^^), the 
surety is not discharged, even if he has, though innocently and 
without being a party to the fraud (a), concurred in the representa- 
tions to the creditor, on the strength of which the release was 
given (I/), unless, ajiparently, in such a case the surety has given 
valuable consideration (c). 


(/) I^e Moss, Er paUe IJallet, [IPO.")] 2 K. K 307 ; liC FitzGcvrge, Ex parle 
Bobsoii, [1905] 1 K. B 462. 

(m) Neviirs Case (1870), 6 Ch. App. 43, jyer Mellisii, L.J., at p. 47. 

(w) llawkshaw v. Parktns (1819), 2 Swan. 539. 

(o) Oragoe v. Jones (^1873), L. E. 8 Exch. 81 ; and see Mayhf'wv, Boyes (1910), 
103 Tj. T. 1 , 0. a , ana caflee there oiteil. 

(]f) Teulr V. Johffsnji (1S56), 11 Exc’h. 840. 

(y) CowpfrY. Smith (1838), 4 AI. & AV. 519; Union Bunk of Mnnrhc^frr v. Beech 
(18H5), 3 11 & C. O'} 2; Ktarsley v. (1816), 16 M. & AV. 128 ; Mriyopohtan 
Bank of England and Wales v. Copper (1896), 12 T. L. E. 129, 258, C. A. 

(?’) Keais/eg v. <^ole, sujtra; Keyes v. Elkins (ISB^l), 5 B. & S. 240; Bateson v. 
(ioshng (1871), L. il. 7 C. 1'. 9; Jhirulson, v. SUihegor (1841), 8 Al. & AV. 755; 
BonIfUex. Stubbs (1811), 18 Ves. 20, 22; Be Slade, Ex parte Carstairs (1820), 
Buck, 560 ; Be Benton, Ex parte Qlendinning (1819), Buck, 517, 520. 

(.^’'1 Malibu V. Carstairs (1828), 1 Alan & Ey. ( k . b .) 549; Noitk v . Walefield 
(1819), 13 Q. B. 536; Ktchols v. JsWris (1831 ), 3 B. & Ad. 41 ; Be Whitehvuse, 
Bhtfehome v. Edwards (1887), 37 Ch. IX 683, per Stirling, J., at p. 694; 
lAndsay v. Downes [Lord) (1840), 2 I. Eq. II. 307; Qreen v. Wynn (1869), 4 
Ch. App. 204, per Ijord IIatherley, L.C., at p. 206 ; Currey v . Af'mitage (1858), 
cited 1 (1. \^. (n. s.) at p 221 ; Bateson v. (ioshng, supra; Webb v . Ihwitt (1857), 
8 K. (Sr J. 438 , Kcarsletf v. Cole, supra, Vorlty v. Barrett (1856), 1 C. B. (n. s.) 
225; Jones d Co. v . W/niak(r (1887), 57 L. T. 216, C. A. ; Muir v. Crawford 
(I8i5), Ij. Jk 2 S('. & Civ. 456. 

S Mayhew v. Boip <f, supra. 

, ) Schfdefeld y/ Tnnp/er (1859), 4 Da G. & J. 429, 434 ; Be MelMlum, 
M <\illum V. MeUallum, [ 1901] 1 Ch. 1 13, C, A. 

(«») Ibid. 

>J', Ibid. 

(<} t)ynohfitld V. Tcnijdc}^ supra, per Lord CamI’BELL, at p. 4.31. Aa to 
Oiisieprebentation, generally, boo title MlSRErKESENTATiON ANU Ekaud, 
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1057. In the case of a bill of exchange, if the holder thereof 
discharge a prior indorser, it is difficult, if not impossible, for him to 
recover against a suJisequent indorser (d). 

1058. Where, as freiiuently happens, ilio reloaso of tlie principal 
dobior is not express, ImL results as a legal consf^ijiience from some 
transaction, the surety is o<pially discluirged fi-fim lialiility. Thus, 
ft surety for payment of iiistalments under a liirn and ])urc}iase 
agreement is discharged if bi'fore liaving rt'comso lo liim the 
creditor seizes the gofxls and thereby detonnines the agrooinont (r). 
lie is also disclairged by the acceptance by the creditor of a second 
security in discharge of the original ono(/ ), or by iho substitution of 
a 1 !M urity for the personal Iialiility of tiie princijial debtor (//), or by 
the merger of tliopiincipad dfditor's Jialulity in a judgment locovercd 
against liim by the’- creditor (//\ or, apart from the hankruptcy Acts (i), 
1)Y a deed of com])OMtion voluniarily entered into between iho 
creditor and the principal dfditorlA). 

A surety for the performance of covenants in a lease for a term 
of years is dischargcul from liability if tin* landlord teinnnale the 
l(‘-asG before the end of the term by notice under a i>rovioion in the 
lease eiialjling liim to do so (/), \\hile a surety for the ])ayni('nt of 

(.') S('o V (iTlia'i, a Ihsp. ‘le , hUojhsk \ , fhnlrif (iTilOk a 10; 

and oomparo title liiLLs of Mxiai \nuic, L’uomi^souy Xoii<>,‘ axi> Nlootia15Li: 
iNM'imMENTS, Vul. II., ])p 617, 661. Af^ tn Ilio li.il)ility <>f tlio duiwcr wkcio 
tho firc'optor IS diHcliaigcd 1)V oj»oi.'Uion of l.rA,hec Ilv JfV'ohs, Kr jmrtr r/a'ofti 
(1S76), 10 Ch. App in I, following v. (tku/, (tnn/ v. Mxjtuth (1S71), 

L 11. 0 C. P. 210, and djsaj'pioving U ihon v. IJotfil (1870), Jj. P, 10 Kq. 00. 

(fd V Uulrtts flS!M), OS Jj. J fg n.) 711. 

( /’) Clnrkt' V. Ildit]! 1^1808), 0 V. & ( (Kx ) 1S7; and son Tnium v. /uvo/a 
(ISS,’)), 61 \j. T OOO, JicLiIrr v Ma^/or (1S06), IP P B (n s ) 70. An agooniont 
iiotwcon a ]>ond dobtov and his cmditor that thn latloi shall take all tlio deddoi’s 
pioj'City and shall pay tlm olhnr ueditoiH so imn )i in iho pound opniatns as a 
SHl-isfac'tion of tho hond <lf*bl f IVfhh v Ifeu'tfi (1867), .i lx. A J. 408). So, if A 
take a .icint bond from P and C. witli 1>- ns suiety, the latter will ho dischingod 
if A Piihsoqnonllv accoptfl the notes of B. and <1. in dischaige of tho bond {S/,fp 
V. r<{irnrf/8 (1744), 0 Mod. Pep. id8) 

(</) Lfifrr/i V MtnHjJnnt nul h’farntt (18Sl\Pah A I'd. .MO 
(A) I^nherv fjoiltoin {/ 'll 1) (1807), 77 Ij T lOH, wh^n* ifl,40() haMng hri'n 
advaucod to the piincipal debtor on tho seeiintv of three life pn^ cios under a 
deed, wheiohy thfj principal debtor t nvtuianted to keep up the ]»reniiunis and 
pay inteicat at 8 per rent (ui the h.an, while his suietujs rovonaiitod for his 
duo porlonnance of this covenant, it wa'J held that a judgment siibHequent ly 
leeoveied against bun for tho £1,400 upora^od as a merger with legaid to his 
liability under his covoiiant to pav either pnncijvil oi futuio lutoiost, and 
theiofoio also released the suieties fioni fiitiJfre liability; seo also AV 
Kt partr Fcwifnj^^ (188.8), 26 (di 1 >. 388, (I A. ; Flonnve v. Jrttmf/s (1867), 2 1 \ B. 
(n. .s ) 454 ; Arhiithnvt v. Buy/silaU (1800), 62 Ij T. 234 ; Re d/oA'M, Er^pmie IluUct^ 
[1906] 2 K. B. 307; lie Uroivne a)id lVi//(/}ove, Ex parte Adtrr, [1891] 2 Q. B. 
674, (\ A. 

(/) See title Bankruptcy and T.nsot.vency, Yol. TT , pp. 270, 336 ; comiiare 
FA\i8 V ]Vilmot (1871), L. 11. 10 Exch. 10 ; ynd see p. 666, 

[It) Re Renton y Kx parte (Remlivniiof (1810), Ihick, 617, 620; Re Lnrt and 
Voiier, Ab parte t^miih (1780), 3 Bio. < Id 1. 

(/) (hfhlens V. Jh)dd (1866), 3 I )rew. 486, whore tho notion to quit vyi- hfdd to 
be good though it did not lefer to tho pioviao under which it wuh The 

edtert of waiving a notice to quit given to a yeaily tenant is to (r<‘atc a ne^ 
tenancy, and cimsequeutlv a surety for the payment of the rentund«‘r the original 
tenancy is not liable for rent becoming due after the time when tho abandoned 
notice to quit would have expued [Tayleur v. IFiWt/i, (1868), L. B. 3 Exeb. 303) 
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re?ifc by a company ^'during the ierm*’ is no longer liable when, 
owinjc; to the dissolution of the company, the term conies to an 
eiid(/«). 

Where a trustee in l)ankruptcy disclaims a lease on the bank- 
ruptcy of the lessee, a surety “ for the payment of rent which might 
from time to time be in arrear ” is also discharged from liability in 
respect of a claim for n'lit accruing subsequent to such disclaimer (n), 
where, at least, no person has any estate in the demised promisest 
except the lessor and the bankrupt lessee, and the case is not 
complicated by the existence of any assignment or underlease (o). 

1059 . Though an alteration in the position of the surety by the 
principal debtor’s discharge or otherwise, accomplished by opera- 
tion of law, may discharge him (p), this is not always the case. 
Thus, a surely who has guaranteed the payment of interest ou a 
debenture bond issued by a company until re])a.ymGnt of the 
principal sum remains lialde undHr liis guarantee after a dissolu- 
tion of tlie com2>an3" duo to the act of tbo law and not of the 
creditor (7). IVJoioover, the acceptance of a composition or scliemo 
of arra.ngoment I)y a creditor does not discharge the surety (/), 
though cl surety for payment of a composition (-s) is discharged 
if the debtor bo adjudged a bankruj)! and the composition be 
annulled (/) ; and ho is not discharged from liability under a clause in 

( 7 / 1 ) Uai'tnup^ Ci'ri'(n<dn>h v. Ldlony [’19US] 1 IC. H S78. 

(?/) Htmey v. 1 1\ Jk (>b0, C. A Tho Jjjoikiupli y Act, 188,'? (40 

& 17 Vict. c. 51!\ fJi 60 (2), SfciiiR, however, to pre.sej\e the liability <4’ tlio 
Burety 111 euch cirouinstaiReH , seetitlo UANKHUiTey Insolvknoy, AV4.1J,, 
p lai 

( 0 ) Sf<t<(yY, Hill, 57/pro, per CoiJJNa and Komeu, TjJJ., at pp OOo, 007, 
npjt.'ii/'ntly in diiof'fc conflict with llio oi>niion (‘XjnchK'd in Ite Ltvf/, F.r parte 
Ti a/foii (1881), 17 C^i, 1) 71(>, C. A., }>n jAMi’r, LJ., iit j'p 7j0, 7i'>7 ; as to 
the position ^^bere Iheie ip an assiynnent and a <:iuaiJinti‘e im payment of innt 
by the apbignec, poc /An r/o/// v (1882\ y U Jb 281; and see title 

hAXKKVneY A^l) Insolvexcy, Yol H , p. I'.lo 

(p) Mi^rtaoye lusurntue ii v Found (bSp.V,, 04 L. J. (q S )» 

C A , pr?* Wkkju : , J., at p. oflO , alUiinccl (ISbO), ho I, J. (q b ) 12‘.b it L. ; 
('hatinnn V. Ilbrn^ (1 7fl7i, 1 Bos & lb 030, ptr ijEATif, J., at p. 034 , but see 
JJ)on'nf\ <’(17 r (1 S'lil), 7 Biiig 008,313. 

(//) lie FiizHiorqr, Fr. ptntr Itohson, [1003] 1 K. B. 402. On the other hand, 
wheio a puret}’^ nndcrlook tf* l>/' liable f(U' inlcrept on a ibdontuio “ fo long as 
tbo piinoipul Finn icinains due,” it waw hold that sudi liability ceapod on <lio 
bankiu])tcv of the pimcipal debtor [lie Moss, F.n paiic I/alltt, [1003] 2 K. B. 
307). 

(r) The Bankrnptc}^ Act, 1800 (33 Sc 31 Vict. c. 71), a. 3 (10), now expressly 
provides that Dio acccjitaiice bj a cioditor of a cnnipd^ition or Rchcine of 
arrangement phall not leleaso any peiFon who, undfu* the Bankrnptcv Act, 
1883 (40 47 Vict. c. 32), would not 1)0 rehaised by an Older of diFchaige if 

the debior had been adjudicaU'd a Ijankriipt, and hin-h order of discliaigo dot‘ri 
not rcb'ape any ponson who was surety or 111 the nature of a buiety for the 
l»aiikrnpt (Baukruidcy Act, 1883 (40 & 47 Vict. c. 32), s. 30 (1)). In view of 
this proMbien it is unneccFFary to dLscuss caFos juiov Ihoroto in w’hich surctios 
claimed to bi‘ disolaarged ]»y dcc/ls 01 composition. 

( 5 ) Under the Bianluuptcy Act, 1883 (40 & 47 Vict. c. 62), s. 18, 

(t) WaUo7J V. t\'ok (1888), 40 Uh. !>. 325. Where croditors have passed com- 
positimi lORolulions on reemving a surety's giiorau fee for payment of the last 
instalment of the (‘oin]K».dtion, they cannot, on Die bankiuptcy of the debtor 
Lofoie piiyment of all the umtalincids, bo i)ut by the suioty, who has paid 0110 
inhtalmeiil, to their flection whether they will carry out the composition 
irrangement in t<7to or reject it in toi&^ hut are entitled to prove under the 
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a composition deed releasing him only in the event of the principal 
debtor being adjudicated a bankrupt, or of a convoyaitce or g-ssign- 
ment of his j)roperty being made or required under the provisions 
of the composition deed, unless one or other of such events occurs 
and not if the principal debtor is made a bankrupt otherwise than 
under the provisions of such deed(rt). Again, a surety for a joint 
^stock company is not discliarged from liability by tlie rcconstruC' 
tion of such company under a statutory scliemo of arrangement, 
expressly or impliedly assented to by the creditors {h}, unless such 
scheme alter the event upon which the liability of the surety 
depends (c). 

1060. TJiougb the taking of a second security by tlie creditor in 
discharge of the original one, or in lieu of the personal liability of the 
princi])al debtor, will discharge the surety (d), the mere aceei)tanco 
of additional security from the princijml debtor will not have this 
effect (c), unless there is an agreonient to give time or the intention 
of the parties is mainft'stly that the original secuj’ity shall not 
remain in force {/). 

1061. A more covenant not to sue the principal del)! or will not 
dischaigo the surety, os})Ocial]y if it l)e qualiiied by an express 
reservation of remedies against the latter (//h Wliile language 


lKUikiii]>tc;y f<u' tlio whole amount of thmi oiiginal debts, after giving credit for 
tlio iiistalmoTits they luuo loceivf'd {Re Bedell^ Kr jxirte thlbei/ (1878), 8 <'}i T> 

2 IS, i\ A.) An RgK'Cnieiit for a composition is not an accord and s.itisf{i(‘fiou 
unless it be expressly agri'ed that it shall be {i/mf,). 

{a) ULcijijy, ihlhtnf (1870^ 2 (i. Jh ]). 0, 200, IhitRu’S v. Palnur (ISOO), 19 
C. 13. (n. s.) 393 ; Webster v. (1879), 4 Ex. I). 127. 

(//) Ur London (Jhariend Bank o/‘ AusitaLa, [1893) 3 Oh 3 10; 7iV LhnjUshy 
Hiuttish^ and Ausiiidian C/tarftted Baidf [1893] 3 ('h. 380, U. A.; Pane v. 
Mi^riijaqe Insurance Corporation, [1891] 1 tl. 13. 04, (’. A. 

(<•) MorUjaijr Insurance Corporaiiony. Bound (1890), (>0 Tj. J.(q. b ) 129, 11. L. 
{d) Seo ]). 505, ante, and p. 571, post. 

(f) Tu'openny v. Yvu/k/ (1824), 3 J5. & 0. 208 ; Rpre v. Kwreit (1820), 2 JOiss. 
o8l ; Wi/ke v. Rogers (1802), 1 l)o 0. M. & 0. 408 

( /) Ouirend, Ourneg tfe Co. iLujiudators) v. Oriental Buianttal Corporation 
{Liquidators) Tj. li. 7 li. L., 348, ]>cr Lord Laikns, L.L’ , at p 301; 

Tu'opfjunj V. Younqj supia, per 13 A Y ley, J , at p. 211; Munster and Leinder 
Bankw. Fiance flSSO), 21 L. 11 Ir. 82, A. Whore, therofoie, a priiuipal and 
Buroty mo indebted on tho samo bond, a dealing with the principal by con- 
eidering liini as a debtor in another sum of money, or on another RO.curifcy, 
will not discharge the smoty in the first obligation {ICyre v. Kventt, st/jrru^ 
per liord Eldon, L 0., at p. 38 1), On the other hand, whore a landlord 
advances money to his tonaut on tho joint note of the latter and a surety, 
and afterwards takes as socmity for this and another sum advanced at tho same 
time an assignment of I’uiniture of the tenant by way of mortgage, should 
such furniture bo subsoquently taken under a distress for rent in arrear the 
tenant and his surety will be discharged {Bearl v. Deacon (1857), 1 De Gl. & J. 
4G1,0. A.). 

(gf) Brice V. Barker (1855), 4 E. & B. 760 ; see NevilVs Case (1870), 6 Ch, 
App. 43, per Mellibh, L.J., at p. 47 ; Green v. Wynn ^869), 4 Ch. App. 204; 
Bateson v. Gosling (1871), L/ K. 7 0. P. 9; Price v. Barker, supra; ATeya v. 
ElUm (1864), 5 B. & S. 240 ; North y, Wakefield (1849). 13 Q. B. 538 ; and see 
pp, 656, 664, ante. Such reservation should appear on tho face of the instru- 
ment, thus excluding parol evidence thereof {Cocka v. Nash (1832), 9 Bing. 341 ; 
Mercantile Bank of Sydney v. Taylirr, [1893] A. G. 317, P. ('■ ; Benion, Ex 
parte Qlendinnmg (1819), Buck, 617, 620), though the rule is not without 
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GUARANTlSfi. 


Sbot. s. importing an absolute release will sometimes be construed to be a 

Discharge covenant not* to sue the principal debtor (/f), on the other hand, 
from an alleged covenant not to sue will not be regarded as such, if the 
Liability, discharge thereby given be really al)solute in its effect (i). 

When no There can be no effectual reservation of rights against a surety 

reservation of where the transaction lietweon the creditor and the principal 
slirefv debtor amounts to a satisfaction of tl-.e debt guaranteed, and is, 

perniiBsible. accompanied l)y a release to the lath-r from further liability, whether 
past or future (/i). 


nVuii 1062. A release (ff the princijial debtor by the creditor will not 

ohargeU by discharge tlio surety, if tlie latter has ceas(‘d to be a surety and 
release of become iiinisolf a principal debtor, or has previously to such release 
pnn(Mi)al j)-iid part of the debt and given a security for the remainder (t), or 
has, in consideration of an (‘xtension of time to himself by the 
creditor, bound himself, without \ihe concurrence of the principal 
debtor, to pay the whole sum for A\hich lie was originally surety 
only (///), or has ex[)ressly agreed to reinaiii liable, for there is then 
no ground for the iiresumption that lie is impliedly discharged (;< ). 

j\Joieover, where the whole guaranteed dcdit has not lieeii dis- 
charged, hut, as to pait, remains undiscliarge^d, the surety may, l)v 
apt words on the guaiantee, he left liable though tlio prhici].)ai 
deh(or has, as i(‘gaids siudi balance, been rcdi^iiscHl as bet\veen 
liiinself and tlui cieditor (»>). 


Pi'nlh of one 
of ht'voial 
joint obligois. 


1063. Wlieie on tlie f.u*(‘ of a joint bond it does not ajipear tliat 
any the joint obligois ai(‘ siuetu's for the others, the survivors 


cxcqitiniia (/(V Kr pmte flanoi, 1], )>ar!e SprnujtUhl 4 

}h\il M tV: (*. s.Sl,(J. A ; ^ I>o(bA[ Ati.'Kis, X,tnn<in 

V, /io//' ( 1 (’alh A I'j] 77), and Heo iioto infra 

(A) i'onimt mat Jlauk oj Tasnanna v A. (5 JilS, I* (\ 

{i) IhaL A rovrtiiaiit not to suo <jiio of two joint and oh] iL'-fii » doo-j 

Hut ])r»‘Vi-nt tlio r(Jvenantoi fioiii suing tlio other {Ikan v Xar/iall (^17‘.r.p, S 
Term liep. iOSj. A covenant not to sun oiio of two ]oint toitleasors does not 
<»poiatu as a uleasu ol tho ofboz liabiJity ihiak v. Maueu, I IStrJl 2 O H. 
6II,(.JA.). ' >L I 

(A) Wibh V. Urwitt (18771, iJ K. & J. 4;i8, 4 17, Muir v. (h'awfnvd (1877), 

Tj. li u Sr. Div 470, Xiihnlson v. llenU (18.‘J<>), 4 Ad. it Kl. 077; Knuslt'i/ 

V f rfe (IStO), If) M. vV W r2K, lao, explaining /-;.i partr (hJJ’urd (180‘J), <> \ us 
KOo, ]ur Loid Km»oin, 1j( 1., at ])]> 807 it H,<f , (Jhnlham v. Waul (1707), I 
P)OS A P, (ii)0 ; (imn y. \\ yntt (1808), ]j 1\. 7’ lijq, 'Jti, «'J2. T'^ur, whole thiu’e 

J an ubdoluto rolcase of tliepimoipal debtor there can bo no reservation of a 

light to pTueoed against the mnety {Dafmm v Hoduui (1871), h. it. 7 0. P. 9, 
ptr Wim,ES, J , at p. 14), as where, lor example, theio Inn been a novation of a 
drbt opoiaLing aa a complete release of the lu'iiicipal debtor ((Vmmerria/ Bank 
vf TaMnanw v. svprn) 

{t) ilaU V. ilutchons (18S3), 3 My. & K. 420. 

(w) DpJucs V. Bmith (1802), 10 W. ll. 189. 

(n) Cowp^ V, t^mdh (1838), 4 M. vt W. 719; Umon Bank vf Manchester y. 

(186e), 3 11. A C . 6i2; Metiopvhtan Bank of KiajJand and Wales v. Cvppee 

p896h 12 i. L. Jt. 278, P. A. ; Perry y. National Provincial Bank of Kiuiland. 
[1910] 1 Oh. 464, C. A. 

(o) Ijrry v. Natwtal Provincial Bank of England, supra, per Buckley, L.J., 
id ]>. 478. In this ease, by the instrument under which the suretyship arose, 
the (Teditors had full powers to vary, exchange, or release securities held 
by them, and to give time to compound and make any wrangement with the 
principal debtor without discharging the suiety. 
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cannot, after the death of one of them, alleire, as a defence to an x 

action on the bond, that they were merely sureties for the deceased Discharge 
<d)ligor and are therefore discharged from liability By the release from 
of the latter’s executor (p). Liability. 


Sub-Sect. d. — Disrhanje of a Co-snrriy hy the Creditor. 

1064. It is doubtful whether the simple d^rtchargo by tlie creditor *Effect of 
one surety will, 27C/* sr, relieve a co-suroty with the latter from fiischargeof 
liability (7), there beinp; a distinction in this respect between joint 
debtors and co-sureties (r). Each case dtjjiends more or less on 
its own special circumstances (.s). When, however, the discharge f)f 
one of two or more co-suretios destroys the right of contribution, 
the rest will bo discharged wliolly or y)a.rfcially according to 
circumstances (t), oven where they are scvcr.illy bound (^/). 

A release of one of several joint and s(*-veral purctios, without 
consulting the rest or reserving remedies against them, will har the 
creditor's right of action against them on tlio guarantee (h). More- 
over, whore one co-sur(‘i.v is released the socui’ity giv'cn by tlio 
otlior will also, apparently, bo discliarged (r). 

(p) Ashhrev rtddmk (IS'iC), 1 M. r>u{. 

(y) Kj) pditc (hfford (I.S02), 0 Ves SO/;, S07 , Tho}n}> on v L\o k (ISli;'), < 1 H. 

!)U) \ Ertuis y. limnndyr {XHofy), *2. K. iSc J 171, , .Woho^son v. fi< nil 

4A<l.<tEI. 075, />o7/r V. Il7///<?/(lSIS),C FA(h 1!)S, Vino r y. Ihphn (INIJI), 

♦) Jur. SSO, (lof'lhmn y. IfV/n/ (1 707), 1 P»()s P (>‘>0, Hmitli (ISSl), 

2 11 A’ Ad. 8S0, K r. pm t*' t^iiib'i (ISDl), (> A'cs. MO; and shi> Wmd v. yoiional 
Hank of New /ridand (IHSS), S A]t]) (’as 75r), P. 

(r) (Wdfn/ty Hwith (l-SSfJ), 2 T. li. P. 770, p^r OnovK, J., at p 7S0. Tho 
piHU’iplo laid down in (lo'itham v, Woid^mprOy aiul Nu hohxon v. Rf'nll , isupio , 
iirmi(‘ly, tliiit tlio disrliargo of oiin joint and flovoral dobtor im thn disoJiai^o of 
nil, dof’H not apply fo a (.i.^f'of a jndiriii<*ijt rorovorod fiirauiftt onn of Hov'nal 
p)nit and M'vt'i .il dobbn.s ( llhifh v Flodi/ale. Mnupin y llbjllu v. Flyih 

(ISaO), ea L. T. p foi,t}iont;}i an obli^^eo may }ia\o 

oiilorod ju^tf^inoiit whuli h.ia not b(um witirlied on a jrnnt and Kovoral bond 
against oiio obligor, ho is felill at liboiK to sno tlio othnr, notwitlislanding 
he has obtainod judgiriont against ono, so lorn:: as any pint of llio doinand 
lomains duo (Acr7i»?<>7c v. FFt her {iH'lt), 1 (h & M. 624, per BVYI.EV, H., at 
p. 6.'b'i) ; and tho principle la woll o.^ahlishod that, whom thoio is a joint obliga- 
tion and a separate one also, he duos not, hy rocrivering judgment against ono, 

i irecludo himsedf from suing tho other {ihnl. ; and see /w/a/ v, floarc (1844), 14 
d. & W. 494 ; Kt ndall y Ifamiliun (1879), 4 App C.ia. 604; Cardwell y. Sinith, 
supra). PIowGVor, the rule tha,t tho loleaso of ono of two joint or joint and 
seveial debtors is the release of the otlior applies ecpiallv whether the obligation 
aiiaes upon a judgment or upon any other security {/te F, 11^ A., [1901] 2 K. 11. 

642, 0. A., whore Re ArmiUtye. Kjt parte Good (1S77), 5 Oh. I). 46, O. A., is 
distinguished). The rule that tho release of one joint debtor releases the other 
has, apparently, its origin in the old feudal •nile that tho release of one joint 
tenant operated to release the other {He Armitage, Ex. parte Good^ mpra^ per 
JfiSSEL, M.ll., at pp. 58, 59). 

(f) Cardwell v. Smithy supra, 

{t) Mayhem v. Crickett (1818), 2 Swan. 186, per liOrd Eldon, L.O., at pp. 192, 

193 ; and, as to the right of contribution, see pp. 526 et Beq,^ ante. 

(a) Ward v. National Bank of New fjealand, supra. Where a creditor 
eftects a compromise with tho trustee in bankruptcy of one of several suretios, 
by which he precludes himself from receiving a dividend against the bankrupt 
surety's estate, the solvent sureties are discharged to the extent of tho dividend, 
which, but for such compromise, might have been received [lie Wof mnshausen, 
Wolimrshausen v. Wolmershausen (1890), 62 L. T. 511). 

(b) Mercantile Bank of Sydney v. Taylor^ [1893 ) A. 0. 317, P. (V 
U-) Hodgson v. Hodgson (1837), 2 Keen, 704; and see Bolton v. Salmon^ 

3 Ch. 48, per Chitty, J., at p. 63. 
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One surety will not be discharged where there is no actual release 
of his co-surety by the creditor, but a mere compounding with 
or giving of *time to the co-surety (d) or a more covenant not to 
sue(<?); or where the action of the creditor does not interfere with 
the right of contribution (/) or is done with. the surety’s consent {g); 
or where eacli surety contracts severally, it being no part of his con- 
tract that other persons shall Join in it as co-sureties (/t), urdess he can 
show an existing right to contribution which has been taken away, 
or injuriously affected by the release (0- 

Where sureties are jointly liable under a guarantee, an uusatislied 
judgment in an action on a che<iue given l)y one of them in 
respect of the common liability is no bar to an action against 
the other on tlio guarantee (k), though if such judgment were 
satisfied both the joint sureties would be discharged from 
liability (/). 

A release liy a creditor of an ostensible partner in a firm does 
not discharge the person whoso ])artner he lias held himself out 
to be, as there is no riglit of contribution between tliom(//0. 

1065. Creditors executing a deed of composition with the principal 
dclitor and some only of his sureties can ahvays reserve ilaur 
remedies against the remaining sureties (») ; and in the very 
unusual case of a release of one co-surety, with a reservation of 
remedies against the other, the latter is not discharged (o). 


8uij-Seot. 10. — Iirrocaiton of the Gtavantce* 

(i ) By Ej}ni8s Ajivnnent. 

1066. The substitution of a now contract for the old one by the 
■parties themselves discliarges tho surely from liability under the 
latter (p). Thus, if the creditor take a further security in lieu of 


id) Kvuisley v. Vole (ISIG), IG M & AV. 128, per I'AIIKE, B., at p. IGG. 

{r) PriiC V, Burlier (1855), 4 hj. & B. 7()0, ptr ( ’ol.EUJDOlo, J., at p. 777. 

(/*) E,r parte Oifout (1802), G Yes. S05 , Eg Arinitage, Er parte Halifax Joint 
StorJe Banking Go. (187G), 36 B. T. 661 ; allirmed suh noin. lie Armitaye, Ex, parte 
Gvod (1877), 5 Ch. D. 4G, 0. A. 

(r/) Kearslcy v. Cole, eifjtra, per Paiike, B , at p B'JG 

\h) Ward v. National Bank of New Zealand (lv883), 8 App CaB. 756, 7G5, 

r. c 

(t) Ihid.; and seo Be Wolmcrshansen y Wolnurshaiisin v. Wolmershansen (1800), 
C2 L. T. 641 ; Be Arimiage, Ee parte Goody eupra, 

(k) Wegq Prosser v. EvanSy [1896] 1 Q. B. 108, A. 

(/) See Be A. W. A.y [lOOl] 2 K. B. 042, C. A. 
ha) Be Armitage, Ex parte Goody snpra, 

(n) }{f SladCy E.v jmite Carstairs (1820), Buck, 6G0. This case was decided 
under lUe old Bankruptcy A(ts, which, unlike tho existing Ads, did net 
})reBerve the Kuiety’s huhifity to a CTcditor executing a coniposition deed (sco 
also North v. Wakefield (1849), 13 Q.,B. 63G). 

(r>) Thov\pson v. Laik (184G), 3 O. B. 610; North v. Wakefield y supra ; 
Chtetham v. Ward (1707), 1 Boa. & P, G30; Eolly v. Fmhes (1820), 2 Bred. 
& Bing. 38. Such a relpase, it seems, operates as a covenant not to sue 
{Willis y. De Castro (1868), 4 U. B. (N. B.) 21G; He ArmitagCy Ex parte Goody 
supra). 

( p) Taylor v. Hilary (1 806), 1 Cr. M. & II. 741, At common law a guarantee 
iindei seal could not fni’inerly be discharged by parol contract before broach 
{Berwvk Corporation v. Oswald (1853), 1 E. & B. 296 ; Brooks v. (1839), 
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the original one, of such a kind and given in such circumstances 
as to effect a merger of the original security, the ^guarantee is 
revoked (g'). • 

Whether the original security is merged is a question of 
law in each case (?■), though whether a particular security was 
taken in lieu of the original one is mainly a question of 
fact(/?). But tliere is, apparently, no merger if it bo expressly 
•stipulated tliat tlio now soourity shall he colliiUTtil ( O. A S(3curity 
not under sf'al is not merged in a specialty security, unless the 
latter is betw('-e.n the same parties and is as cxtensivo as tlie 
former (r/). A Ru])sisting guarantee given up hy its holder to 

the principal delator, his intention being clearly to waive all rights 
thercinider and rely lieneeforwaid on some other security in li( ii of 
the original one, is no longer availaldo (/>). In the case of a I'ond 
entered into hy two sureties, which expressly provides that (Jii the 
death of either of them a fresli lM>nd shall be given, the estate of 
the deceased sunjty remains liable to contribute towards 2>aymont 
of tluj guaranteed debt after a fresh bond lias boon given by the 
surviving surety and a now surety (/'). 

1067. A now arrangemout lietwcen the parties to a suret}"ship 
contract, sulisiitutiiig security for jiorsonal liability, will revoke the 
original guarantee Ul), 

1068. A guarantee can be wholly w^aived and abandoned before 
breacli l\y a sulisequent agroi'inent not in writing (c), thongli anioro 
alteration in its terms before )>ri‘ac)i must )*o in wiitiiig to bo 
effectual (/’). 

a Ad & lill S.*)!), UR a d^ed could ii(»t bo aff<*cicd by any iiiblrnnioiit not under 
Rctil {(viks V. Ndsh (18oi2), 0 JJing oil), thougli H[iuty always diHrognidod this 
lulc of law {Ih'vohs v. l^fuait (I HSU), i) Ad. iS: El. Hoi). A parol dLsjjoiiRntiou of 
Ijfouue may now, however, be ido.idod di any conrl to an action on a dood 
( J lubcature Act, 1873 (30 & 37 A^ict c 00), s 2o (ll)) 

{q) (Harkev. /M//?/ (183H), 3 Y it i\ (hx.) 187; Jicaicr v. Mai/or (bSO.l), lU 
0, B. (N. R.) 70 ; and rco i)p 500, 507, ante. 

(r) llvahr v. Mayvi% supia. 

(s) Ohuke y. IJf'iitifj sup)a ; Gvrdim v. Vahuit (1828), d "IbiRn. 581; J\t/re y, 
Ecerdt (1820), 2 Hnss. 381 ; Twopenny v. Yovnq (iB21), 3 \>. A U. J08, 210. 

(1) As to the meaning of the word “collateral,” see 430 et ante. 

(a) Boater v. Muijor, supra , and see Vlatke v. Jlenfy, supra; lUtiu v. (\>ojU‘r 
(1841), 1 Dowl. (n.‘s.) 11. 14. 

(5) Be Lorymer, Ex parte Vitunell (1836), 2 Mont & A. 033, A bill of exchata’^e 
for the guaranteed debt, taken before the time ])rescribed by the gnnrantoe foi 
payment of the same and afterwards destroyed in the sui city's iiresenco, is uu 
waiver of the guarantee (Colhns y. Owm (1806), 15 L. T. 327). 

(r) Re Ennis (Sir J. j), Cohs v. rcytou, [1893] 3 Oh. 238, C. A. 

(d) lArwes V. Matighnn and Fearon (1884), Cab. & El. 340 

(t) Taylor y. Hilary (1835), 1 Cr. M. & li. 741 ; and see Sanderson v. Graves 
(1875), Jj. E. 10 Exch 234, per Ampulett, B , at p. 241 ; Goss v. Nugent (A<-?v/) 
(1833), 5 B. & Ad. 58 ; Oiman v. SaHslmwj (1684), 1 Vern. 240; Price v I^yer 
(1810), 17 Yes. 350, 303; King v. Gdlctt (1840), 7 M, & W, 65 ; and see, 
generally, title Conteaot, Yol. YU., p]). 421 et seq, 

(/) Emmet v. Dewkurst (1851), 3 Mac. & Cl. 587 ; and see Sanderson y. 
Graves, supra; Nolle v. Ward (1867), L. E. 2 Exch. 135, Ex. Oh. The reason 
whv any alteration of a guaiantee must ho in writing is becauRo of s. 4 of the 
Statute of Frauds (29 Car 2, c. 3b which makes an unvuitlon guarantee 
unenforceable by action ; see pp. 454 et seq., ante; and title Con'JIIACT, Vol. YII., 
p. 361. 
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Guarantee:. • 

1069 . A guarantee may expressly provide that it shall be revocable 
by notice (fi). The effect of such a notice is nierely^ to prevent 
future liability accruing under the guarantee, l)ut in no way 
relieves from liability already accrued. 

When a guarantee does not expressly provide for its revocation 
by notice, whether it can be so determined mainly de})ends uj)oii 
whether tlie consideration for the surety’s promise is in its 
nature entire or fragmentary (//). ff llio consideration 1)0 entire^ 
no effectual notice of revocation can 1)0 arbitrarily given (i). On 
the other hand, if the consideration for a guarantee bo not entire, 
but fragmentary, notice of revocation is certainly available to 
teimiuate the future liability of the surety (k). 

1070 . An express release by the creditor of the suret}^ from 
fiiidher lial)ilitv undeir the guaranteo will operate as a revocation 
Uiereof (/). Men'o voluntary declarations indicating the intention 
(if a credihjr to forgive or nJeaso ttie surety do not, ev^eii in equity, 
ennstitu((j ail elba-tual lelease (/?/), unless there be a consideration 
or other e(]uila.ble gi'ound of distiiiclion ()i). 

^ 11 .) lii/ henth 

1071 . The d(‘atli of the princijial debtor liefore he has committed 
any default whatever will operate to discliarge the suridy altogether 
fieiii liability uinkr his guarantee (o). 

((/) ^^<,1 r< n< ii Mu*it(il (tuaniititv (\). v l''io<nie 7 11. t'i, N 5, litn/d \. 

Ii'ithtnfi 1 1» (n. b).7U?, JOv. ('ll. It was loiiJU'ilv cun^nkiril thill ii 

piuiMiitro iiinha irirvoCiiMo V. (IMl), 2 M. & S. IJii.'i, 

ptr Lurd J^lLLKrs’iiOiuM on, (’J., at pj). :>7o. .>71; v (^alrnt (1S2S), 

2 Sun. 2oo \ ionita, Jloujh v. ITarr (1S21), 1 iV i\ Ml; i^hijihnU v. Hcethtr 
(1725), 2 r. Wins 2SS). This view no loiii^t^r obtains 

ih) LhijiVa V. Ilaipo (1<SSI)), 1(1 C’li l>. 25H), tnu, ;;2(), 0. A. 

(<) Ibid., and B(n' (\tlrc7t v (hndioi (ls2S), ;> Al.m l{y. (ic ii ) 12-1 ; liunfiss 
V. /'hr (1872), ]j \\ ].} P;tj. ‘150, pn Malins, V , at ]> ^.>7 In tho ciiko of a 
guaranteo given lor tho tidolitv <'f a .‘'Vrvant, apparontly, il llio nniFtor choosers to 
(•<»ntinue the oinj)loyinont alter the servant has ]»roved Lirnsuif to bo iinluithfuJ, 
tho g-uaruntee either coinos to an end or may })o detorininod on notice given by tho 
jBurety {L/ot/trs v. ]I(i7p('r, j>rr h'liY, J , at p ljl)7, commenting on Hurgfs^t v. 

J'Jife, fii/pn/,in whii’li, though tlio consideration lor tho guaranteo was entire, tho 
guaranteo was ncvertheh's.s held to bo ri'vocable becauso of theniiscondiKit of tho 
principal in respect of wliose lidcdity it was given; si-e al-o t^hillipa v. Foxall 
(1872), Ti. II. 7 Ci. 15. OOti, ()75, 078 ; lie (\ni8ohdii1vd I.aiid (''o , TAd , JiUrrht/a Olana 
(1872), 20W. R. 855, ;i«r Matjnp, at p 85(3); coinpnie Ftderal Snpphj and 

Cold Storage Co. of Si 'vth Afma v Anghern and Vivl (lyiO), 80 L. J. (r. c.) 1. 

(/i) Llogd'a v. Harper, aupia ; Bastow v. Jlenudt (181 2), 3 Camp. 220 ; Coultliai t 
V. ClenLeiitsini (1879), o (1. ±5. J>. 42, 40; and see Ascherfon v. Tredegar Dry Dork 
and Wharf Co., Lid., [1909] 2 Ch.‘ 401. 

(/) See Shaw v. li\>7jce. Lid., [1911] 1 Cli. 138, where a trust deed securing 
(h'hentures perinitt(id the lelcase of the sureties, which release was therefore 
lu'ld to bo binding on tho debenture-holders, including those who were not 
pal ties to such release and objected thereto. As to the effect of a release of one 
of sevoial suioties on tho liability of the rest, see p. 669, aa/c. 

(m) Equity, in such cases, always followed the law; see title Equity, 
Voi. XllL, p. 68. 

(7i) Oroaa v. Sprigy (1849), 6 Hare, 662; but see Yeomans v. WilJiaTna (1865), 
Tj. R. 1 Eq. 184. \Vliere a testator bequeaths the residue of his property to his 
widow and exeentnx for bfe, and she releases the surety for payment of a 
debt due to her husband’s estate from payment of all interest on such debt, the 
release extends only to lioi hfo interest in such debt (Goatea v. Goatea (1864), 
3.5 I5ea/. 249J. 

(u) Sitairow v. Sowgat (1623), AV, Jo. 29. 



. P^/iT IX. — The DiscHAHaK of the Surety etc. 

1072. The death of a surety does not, per se, determine his 
guarantee ( 7 )). Save where, from the nature of the guarantee, it 
is irrevocable by notice even in the surety’s lifetiihe {q), it can 
be revoked as to future transactions thereunder by express (r) 
or constructive (s) notice of his death (r). Constructive notice, 
however, does not suffice where the will of the deceased surety 
gives his executors the option to continue the guarantee after his 

^ death, in which case, apparently, the guarantee can only be 
determined by express notice (t). The notice of the surety^s death 
need not, to be effectual, comply with the terms of a notice of 
revocation apjdicable where the guarantee is exjiressly made 
revocable by notice given in the lifetime of the surety (a), unless 
the latter’s personal representatives are expressly required to 
comply therewith (h). 

Where notice of the surety’s death revoki'S the guarantee, it 
does not relieve the surety’s fstate fioiu ]ia))ility in icspect of 
previous transactions. 

1073. Wlieriwi giiaranh'e is joint and sevcial the deatli of one 
eO'Surety does not terminate the liiihilitv of tiie survivors, 
unless, apparently, they lia\e determined it by express notice (c). 
On the death of a surety lioiiiid jointly with liis ])nncipal ((/), or with 
other sureties, his estate (mmisor to he lialde, even for lixistiug delits 
of llui ])rincipal (c). Similarly, on th(i death of the piineijial 
delitor, before the suuity Nvitli whom he is jointly lia))le, his assets 
are no longer lialile, but tlu* liability survivi'S to iho suiety (/). 


Sub-Sect. \ lUsthm yc unJer the Monfij-leutlers Ad, lUOO (^). 

1074. A surety may obtain a jiartial discharge from liability 
inider liis guarantee who ) 0 the guaranteed debt consists of a loan 


{p) ^ 5 ///^?/ V. (lSSr>), ;>;{ W. It. G31 ; affinnod o/i appeal (ISSG), L. T. 
40S, (J. A. , Ilarriss v. J<'an'>(it (lH7o), 8 Ch. App. 800; liradhun/ v. Morgan 
(ISG'J), 1 II. & L’iie ; Conlthart v. Vlenifntson (187X1), 5 Q. ii. D. 42, ptr 

liowEN, J., at p. 46; aud Boe Asrherson v. Tredegar Dry Dodc ard JV/tarf Oo.^ 
Jdd., [1909] 2 Ch. 401. 

(y) Lloyd^a v. Harper (1880), 10 (Jh. 1). 290, G. A.; Re (Jrace, Balfour v. Crave, 
[1902] 1 ih. 7o8 ; and see pp. 453, 492, 572, aute. 

(r) Conlthart v. OlemenUon, supra, Ikdiett v. Addyman (1882), 9 Q. B. I). 
783, 791, 0. A. ; llvUond v. Tted (1818), 7 Hare, 50. 

(h*) See Harrisav. Fafocett, supra, Coulthari v. Clemefitsou, sup? a; Bradbury v. 
Morgan, supra; Dodd v. Whelan, [1897] 1 1. R. 575. 

(i) Re Croce, Balfour v. Crace, supra; Re Bilvester, Midland Rati. Co. v. 
Filveder, [1895] 1 Gh. 573; contra, Jlarrisa v. Fawcett, supra; Conlthart v. 
(qemenUou, supra; Dodd^. Whelan, supra. 

S (a) Conlthart v. Chmentson, supra; Harrisa v. Fawcett, supra, 

(b) Re Htlvester, Midland Rail. Co. v. Bilvester, supra. 

Beckett V. Addyman, supra. 

) I.e., where one of two joint debtors is, by agreement, surety for the 
otier ; see note (n), p. 441, and pp. 505, 506, ante. 

(c) Other v. Iveaon (1855), 3 Drew. 177 ; and see Ashby v. Day, supra. 

(/) Richardson v. Ilorton (1843), 6 Beav. 185. As to the creditor’s right to 
open a new account and appropriate payments thereto, see p. 537, ante. 

{g) 63 & 64 Yict. c. 51 ; and see title Money and Money-Lendino. 


• 675 

• 

Sect, 8 . 
Discharge 
from 

Liability. 

Death of 
surety. 


Diatb ot 
one co-surety. 


Money- 
Iciuieia Act, 

lyuo. 



874 


Quabantee. 


BBOT.S, 

Discharge 

from 

Liability 

When 

obtained. 


of money to the principal debtor on or :n respect of which the 
interest charged is excessive (/i). 

107S. This relief may be obtained, at the instance of the 
borrower or of the surety or other person liable, from any court 
in which proceedings are taken for the recovery of money lent by a 
money-lender, and notwithstanding that the time for repayment of 
the loan, or any instalment thereof, has not arrived (t). 


{h) Money-lenders Act, UK)0 ((;:5 & HI Viet. c. 51), s. 1 (‘2). As k) what 
constitutes excessive interest, see title Money and MuNEy-IjENJ)iNo. 

(i) Money-lenders Act, 1900 (63 & 64 Viet. c. 51), s. 1 (2). The court to 
which the apj)h cation la mado has power to g'ive a doclaratt»iy judymoiit, 
although no ancillary relief is claimed, and ought not to iin])oso upon the 
I)lamtili‘ equitable terms as to repayment of the actual money advaucotl, as :i 
condition of giving such declaratory judgment {Chajman v. Michaelson, [190‘J] 
1 Ch. 238, 0. A., whcTO the lender has in the course of his business taken a 
molt gage fioin the debtor to secure tho louii). 


GUARDIAN AND WARD. 


See County Coujith ; Fraudulent and Voidable Conveyancbh ; 

iNJb’ANTS AND CuiLDREN. 


GUARDIANS OF THE POOR. 

See EjaEgtions ; Pooii Law. 


GUN LICENCES. 

See Game ; Kevenue. 


GUNPOWDER. 

See Explosives. 


HABEAS CORPUS. 

See CosaTiTuiioNAL Lay? ; Criminal Law and Pbocbdurb ; Crown 
Praotioh; Prisons. 



( «T6 ) 


HABENDUM. 

See Deeds and Other Instruments. 

HABITUAL CRIMINAL 

See Criminatj Law and Procedure. 

HABITUAL DRUNKARD. 

See Criminal Law and Procedure; Intoxicating Liquors. 

HACKNEY CARRIAGES. 

See Street Traffic. 

HALF-BLOOD. 

See Descent and Distribution. 


HALF-TIMERS. 

See Eduoaiiom ; Faotobibs and Shops. 



( 576 ) 


HARBOURS. 

See BnirriNa and Navigation ; Waters and Watercourses. 


HARD LABOUR. 

See CjiiMiNAii Law and Procedure ; Prisons. 

HARES. 

See Game. 

HAWKERS AND PEDLARS. 

irAKKRIS AND KaTR^S. 

I 

' HAY AND STRAW. 

See AaRicuiiTURE ; Weights and Measures. 


HEALTH. 

« 

See PuBJjc Health and Local Administration. 
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HEARSAY EVIDENCE. . 

See Evii'ENcb. 


HEIRLOOMS. 

See ritorKitry and Chattij.s Iikal. 


HEIRSHIP. 

See iJjiiSCnNT AND J >lSTKlJilTTION ; JlKATi rKoJ EKTA AND 
CiiATTisDs Head. 


HERALDS AND HERALDS’ COLLEGE 

See pKlfllAClE AND DlCiNlTIDS. 


HEREDITAMENTS. 

See 0orYUOi.j)s; KK\ii Pjioj’DPvTY and Ciivti’k^s IlEAii^ 


•HERESY. 

See Ecodesiastical Law. 
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HERIOT. 

See CopYiioJiDS. 


HIGH BAILIFF. 

See CoiTNTY CoiniT. 


HIGH COURT, 

See CovjiTS ; Pjiactjck anb i^jiocicDUJiu. 


HIGH SEAS. 

See Fisheries; Prize Law and Jurisdiction; SiiirriNo 
and Navkiatjon. 


HIGH STEWARD. 

See CoNriTITUTIONAD LaW. 


HIGH TREASON. 

See Constitutionai Law ; Crimu'Ial Law and Procrdurk. 
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FOOD AND DRUOS — roiifimu’d 
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( 8 ) 
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warranty, implied, on sale of, 3, 4 

sale of without, ell ret of, 4 
Ifoud and Drugs Aefs, administration of, 7 

. axiplication of proMsions of, to bread, 46 

exceptions within, 23, 23 

expenses incKleut to executing, by whom borne, 34 
proccedingt* uiidei, how instituted, 8 

Tights and lenn dies other than under the Act not inter- 
fered with, 33 

food and drugs, importation of, 8 

forged warranty, liability of persons m icspoct of, 29 
fraud, seller not proU'Ot<’d hv label in case of, 21 
P'roiich or fancy hi cad, c\c«ptn>n relalmg to, 51 
natuie of. 53 

gin, under proof, where held not to be “ gin.” 21 
glucose, addition of to marmalade, when not an oJiencc. 22 
Government analyst, ceitiiicxte of, pit^scnbcd f^rin not necessary, 11 
Sample, when must be sent to, 32 
“luilf and half,” nt)l, “mixed Ixm,” 45 
Iiawhcrs, bicud, provisions relating to, 6t), 51 
hops, .idiiUcrahnn of, <)n 
lioi s'C'Jlesh, inspection and seizure of. 70 
meaning of, (19 

jjcnally for oiFerice against provisions relating to sale of, 70 
lestiietiOMS on sale of, 09, 70 

shops foi sale of, regulations as to provibion of signs, 7o 
ice eieam, iritocte'Lis cluease in premise's for inannluetuie of, requirements 
as to n( it ification, 71 

itineiant \endor of, provisions for exhibiting name aiiil address 
of nialser, 71 

rnaiiufaoluie and sale of, in London, provisions relating to, 70 , 71 
v« inlor not a ])urvevor of niilk, 70 
imjilied warranly, on sale of fuod, ,3, 4 

impoi t ation, hutti'r or niaigaiine, jiiovi^ions as to inaiking, 55 
exliQct of tea, whcie fnibidih*n. 09 
food and drugs, admiru'^liali.-.n of Aetp relating to, 8 
inilk-blended butter, jjtommoiih loUtire’- to, 55 
lUilk or cieain, pr<nus]oiH iclafing to, 05 
prohibited, in what ca'-es,* 41, 45 
iinportei, di Jinition of, G 

Ij.dnljty of, as to unsound food, 44 
nnlk, Irabibiy of, GG 

procer diJi-'S acrairu.l, by whom taken, 5G 
inqiijsonim nt, power of the eoiirt to ord<*r, 33 
"in couisc of delivery,” article, when deemed to be, 13 
milk, when dt'cincd to bo, (jG 

in-iedionts, biead, which may be used m the manuf.icture of, 4 7 
inpiimus in!.*;redieTits, oltenee of mixing with lood, 16 
mixture, meaning of, 17 

insjjCf’tron, butter fat tones, provisions relating to, 00 
iiibpcctor, authority, must produce Jiis, when "^asked, 14 

J.o(\il Goveinment. Board, duties of when taking samplrs, 15 
inusariccs, of, obstruct ing, penalty for, 38 

powers of, as to exaniinalion of articles intended 
for food, 30, 37 
to iTis])cct food, nature of, 3G 
search warrant, when obtainable by, 39, 40 
sciziiM' of jusp'-eted ai tides by, 37 
obsli action of, jienaltiea for, SS, 34 
sampler, divibion of, by, 16 
Invoice, acceptance of. a a warianty, 25 
w’avranty, when n mounting to, 27 
}u«,tices, baker, power of, to order publication of name of, 47 
finding of, n^ce^sary to conviction, 39 

lialdlity of, for acting in case under Bread Acts when connected 
with the trade, 53 
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label, contents of, when a snfficient notice, 24 

false description by, a distinct offonce, 25 • 

notice, by means of, where seller can protect himself, 2t 
Btatement on, when no defence, 18 
warr.inty, when not a, 27 

licensed beer seller, conviction for adulteialjii^ beer, elFect of, 40 
local authority, defaulting, power of LucmI ^iovernnu ut lioaid in case o^, 7 
Food and Dinj^s Acts, duty oC, to aduiLnider, 7 
meaning* of, 6 

olheers of, powers of, to obtain search waiiant, 39, 40 
poweis of, under the Public Ileallh Act as to appointment 
of iiispextors, 36 

Local Uovcrunient Poaid, dairy regulations in Tjondon, pftwer oF to make, 64 

defaulting local autboiity, power of, as to, 7 
exfienscs, ie('(jvciy of, 7, 8 

milk sclleis, may make orders as to rcgistiation 
of, 63, 64 

power to diiect samples to be taken, 13 
prefcci vatives in butter makiufr, piovisions relating 
1(\the use of, when made by, oO 
rcpulalions of, as to irnpoitation of articles of food 
oi drink, 41 

London, inspection and sen.ure oi food in, provisions relating to, 12 
iiiaiialaughter, meat salesman, when liable to indictment foi, 35 
“ luargaiiuc,” deiinition of, 64 

maigaiine, approvf'd names to ciimbinc with, where allowed, 57 
bultei fat in, j>rovisious as t«', 55 

butter, or, marking on inipoitation, piovisions as to, 65 
consignment of, piovisions relating to, 58 

invoieci in respect of, when aitording jjioiection to seller, 25 
inaiKiiig of, 5(> 

presei vatives in, regulations as to use of, 60 
sail* of, retail, 57 

vegetable proflucts, when must be sold as, 54 
maigarine cheese, consignnif iit of, 58 
dohnitKiu of, 54 
marking of, 5G 
sale of, retail, 57 

marked packages, imiuu tatioii of food in, provisions relating to, 43 
mniking, bread, whore naile of 14*,uir other than uheat Hour, 48 
butter or inaigaTiiio, wlwii nnporteil, 5,5 

imported but tor oi margarine, inu-^t bo on yiackagc itself, 65 
mairnaladc, glucose, addition of, when no otU nee, 22 
meat, rhday on sej^niro of, what may be uni e.)-,iuiablc, 38 

diseased, exposuic of separate pieces of sanio animal, sepaiatc olferices, 
39 

tubeiculous, as to seizure and condemnatiort of, 38 
meat sale^sman, liability to iiidictinont for manslaughter, 35 
medical otliccr, obstruction of, penalty fur, 38 

power of, as to exainiuatiou of articles intended for food, 
36, 37 

to nisp^'ct articles of food, nature of, 36 
search wairant, when obtainable by, 39, Jd 
sei/aiie of insjieeted "ai ( icles of food by, 37 
medicines, projiiietary, sale of, 22 

mens rea, onus of proof on defendant in food and drug iirosccuiions, 17 
milk, abstraction of cream from, regulations atfecting, 65 
certificate of public analyst as to, 11 
contents of genuine, standard in force as to, 65 

notice as to purity, what has been held sufTicient to protect seller, 23 
puiity of, standard of, 21, 422 
seiiaialed or skimmed, 65, 66 

standard of purity of, power of Board of Aguculturc ami Fisheries as 
to, G4, 65 

stirring of, neglect in the, effect of, 65 

vehicle, sale from, provision as to name and addicss of vendor, 67 
water, addition of, during transit, responsibility for, 18, lU 
len per cent, of, effect of, 2i), 21 
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FOOI> ANi> DIIUGS — continued. 

miJk-bleiided butter, cousi^iiruont of, y>iovision8 relatjug to, 58 
„ definition of, 51 

importation <if, pio^'^isions 61 Board of Agriculture and 
Fisheries as to, 55 

preservatives in, it filiations as to use of, 60 
regulations as to sale of, 61 

'milk or cicam, irnpoitatioii of, piovi^^ions relating to, 65 
milk sellers, registrat-iou of, provisions relating to, 63, 61 
milkman, hawking milk, sells by contiact, 13 ‘ 

misdemeanour, allowing borvant to mix unwholesome ingiedients with food, 
18 

sale of unwlj<ilet-oine food, when punishable us a, 35 
moistuie in butter, limits of, 5*1 

names, murgaiino, combined with, when allowed, 67 
notice, ucciclental omission to give, ctlcct of, 20 
adniixtuie, of, wlien no defence, 23 
label, by, where seller can protect birnsolf, 21 
contents of, when a suffieieut, 

milk, as to condition cf, what was held bufilcient to piotcct seller, 
23 

purchaser, to, as to nature and quality of article sold, efl’ect of, 19, 
2U 

nuts, sale of, in bulk with express condition as to df'structiou of unsound 
poitioii, 43 

obfctiutLion, habihty of persons for, to ext cut ion of Bread Acta, 52 

* when ollieer acting under mutiopohtan 

borough, 43 

medical oflieer or inspector of imi.ances, of, penalty for, 38 
ofliecjs, of, acting under the* Acts, penalties for, 33, 34 
st'aich w^ariant, of the exieutnm of, ])cnalty for, 4d 
occupier, butter fadojy, of, liability of, where aduLtiuants found, 6U 

factory, <jC, liability of, where butter or margariin' lound with over 
16 yier cent, of water, 55 

liability of, of butter facfoiy, foi not keeping register in accordance 
with piovibions, 69 

ofiiccr, production of authority, when reiiuircd by, 6'J 
or owner, of margirinc\ niaigariii6> cheese or milk-blcndcd butter 
fuctoiy ininst icgister, 58, 59 
otTcnce, label, of lal^e debt* njit ion by, 25 

^luigaiine Act, uiidd, guilty' knowledge nocessaiy to comiilete, 62 
suli‘'t'qu<.‘nt, how punishable, 33 ' 

o3(“uces, irnpi isoiimenl for, ]»o\\'Cr i»C the couit as to, 33 See jamalty. 
onus of pi oof, pOi"'C'-sj<iu of unw'hoieftome food for sale, on chaigc of, 39 
“ parcel,” meaning of, 57 
]»aji‘goric. sale of Mibbtitute for, 19 
paiturition, ctfect (jf oij meat of anmitil as food, 38 
patent inodiearies, sale ot, where no oirciice committed, 23 
penalty, aduUeiatiou of Imps, for, 69 
tea, for, 68 

ajqdication of, ])icuniaiy, 34 

bread, for sale o±. otheiwi e ^han by weight, 49 
fi'jlliiig or cxjmsing unmaiked, 48 

usint: other thin statutory ingredients in the manufae- 
tuic of, 47 

c,uris. wLieic biead sold from, contrary to provisions, 50 
cotlec or chicory, for otrcnec against provisions relating to imitations 
of. 63 

conviction, on, under Acts relating to baking or sale of bread on 
Suinlay, 46, 47 

false warranty, person giving, liability of, to, 28, 29 
food or diugs, foT sale of, to the^prejudice of the purchaser, 18 
forged warranty, liability to, in respect of, 29 
dour, adulte»*atcd, where person found in possession of, 48 
liability of peisnns ^o, for adulterating, 48 
horseflesh, for offence against provisions relating to, 70 
ice cream, for <ilTcnce against pioviaions relating to, 71 
importer, liability of, where butter, margarine or milk-blended butter 
unmarkedt 55, 56 
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penalty, importer of BkirnmoJ or separaiod milk, when liable to, 06 
unsound food, wlit-n liable to, 1# ^ 

liability of peison having po^sscssioii of unwholesome food for sale, 39 
Uondon, liability of person in, for exposing unwholesome food, 
42 

Maigarinc, and Butter and Margarine Acts, under, provision as to, 61 

to what afJ^irO" 
printed, 62, Go 

obstructing medical officer or inspfctoi of nuisances, 1»8 
obstruction to execution of Bread Acts, r>2 

occupier of butter factory, for not keejiing piupt-r legi'^lcr, 69 
oil cnees, for, under Margin me or Bullor and M iiri^jrinc Acts, G2 
pobsi'ssion of unsound food under Towns Improvement Clausts Act, 
1817 40 

recovery and reduction of, 33 

of, on bleach of contract, where seller subject to, 4 
Fcarcli wan ant, for obstructing the execution of, 40 
sophisticated tea, to which dealer, seller or netnufacturcr of, is 
liable, 08 

weiglitc'd cnfTcc, for preparing rir sidling 03 
Rliarmacopmia, British, .standard fixed by, how f »r followed, 21 
“ j)hicc,” nH*aning of. 3G 

places, samples, at which may be taken, 13 
poss(‘ssion of unwholesome fond, aa to \\li.it is, 39 
Port of Ijimdoii, uu wholesome food, ri'giilatioiis as to, 43 
prejudice of purchaser, sale to, a question* of fact, 20 

preservatives, prn>iib]liou of use of, m inakmg butter, margarine or milk- 
blended butter, 60 

regulations, breach of, as to, in butter or margarine making, G1 
piesimiption of knowledge of vendor of butter, margarine or milk-blended 
bultei. Gl, 62 

piivate jierson, sample, when cannot be taken bv, 13 

pin chaser, proof of adulteration bv, not necessary by certificate, 
12 

proceedings, ei rtifioato of public analyst, when a condition precedent to, 11, 
12 

defences available in, 17 

food, after condemnation of, 38 

Pood and Drugs Acts, under, 8 

fond oi dnics, in leai-ieet of, nature of, 20, 30 

unpoiter ot butter o» margnimo, against, by whom taken, 56 

Margarine, and Butter and Margarmo Acts, under. Gl 

mpiJfi rca, onus of disproof on defendant, 17 

persons who may take, 29 

lime limit for, where purchase made for purpose of test, 30 
pi oof, onus of, on defendant, 17 

vrliero adulU'ration alleged, 17, 32 

unsound food seized or exposed, 39 
propiielary medicines, where no olfence on sale of, 22 
public analyst, appemlment of, R, 9 

by local auth(»rities, how enforced, 7 
certificate of analysis, form of, 10 

wdieu regar<3 must be had to regulations of Board 
of Agriculture and Fisheries, 11 

duties of, 9, 10 
meaning of. 6 

milk or butter, statements of, in certificate relating to, 11 

observations of in certificate, extent of, 11 

poison who may be appointed, 8. 9 

removal of, power of local authority as to, 8, 9 

report of, contentp and vrhen made.* 9, 10 

sample taken outsxde appointed district of inspictor, ctTect 
on submission to, 9 

subjects in which he muGt be skilled, 9 
Public Health Acts, application of to seizure of unwholesome food, 35, 36 
entry under, how obtained. 38 

purchaser, weighing of bread in presence of, when necessary, 49, 60 
purity, standard of, where fixed, 21, 22 
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FOOD AND DRTJQS— -continued. 

register, occupier of margarine, margarine cheese, or milk-blended butter 
factory must keep, 69 

*of licences, conviction of beer seller, when cnlerod on, 46 
registration, butter factories, of, 68, 69 

milk sellers, of, power of Local Government Board as to, 63, 64 
report, public analyst, of, contents and when made, 0, 10 

duty of local authority as to, 10 
retail, sale of margarine, pi o visions relating to, 67 
return of Bummons, when to be made, 30, 31 * 

sale, bread, of, how regulated, 46, 47 

otherwise than by weight, penalty for, 49, 60 
calls, of bread from, provision of weighing instrument, 60 
c::tposure for, what const it utos, 36 

food, of, rnisrcprcseiitatiou on, when punishable as a false pretence, 36 
unwholesome, when a common miRderneanour, 36 
goods by dcsciiption, when a wairanty, 27 
margarine, of, retail, provisiona relal ing to, 67 
prepidice of ]jurcharer, to, a question of 20 

vehicle, of milk or cream from, jirovision as to name and address of 
vendor, 67 ^ 

wairanty, implied, as t,o aitiehvs of food, 3, 4 
of goods willioiil, ellect of, 4 

Rale ol goods, ai tides of foo l aie subjeei. to ordm.uv Livv relating to, 3 
sample, analyst of, nofnl not be a public analsst, Itl 

consignor or seller, liability ol, foi refusing, 13 
division of, by inspc»“loi or other public officer, 15 
Government analyst, when sent to, 32 
how taken, 11 

imported butter, margarine or milk -blended butter, how taken, 66 
milk, oJ , fiioviMons as to taking, iJG 
maigariiie or maiganrie cIk'okc, of, bow taUmi, 58 
milk, of, as to quantity to be purcliascd, tJ7 
jiersous who may juocure for analysis, 12 
places at winch, may he taken, 13 
piivate person, when, cannot take, 13 
pioduction of, at the trial, 31, 32 
sealing of, by inspector, 16 

weight of, effect of omission to state in certificate, 11 
sanitary authority, removal of unsound food by, on notice from owner, 43 
scales and weights, provision by baker in conspicuous part of his shop, 
60 

uB(i of false, penalty for, 60 
sealing sample, method of, 15, 16 

search wairant, flour, power of lustice to issue, where premises used for 
manufacture of, 48 

obstructing the execution of, penalty on, 40 
power Of officer of local authority, as to, 39, 40 
seizure, meat, unreasonable delay on, what may be, 38 

wVuit constitutes, under Food and Diugs Acts, 37 
seller, Vircad, provisiau of scales and weights by, 60 

false representation by, at time of sale, effect of, 20 

liability of, for refusing to sell to officer sample exposed for sale, 
13, 14 

margarine, when protected by written invoice, 25 
milk, of, notice as to condition, when a sufficient protection, 23 
noticf* by means of label, when a protection to, 24 
what is, 19, 20 

servants, liability of, under Bread Acts, 63 

sale by, when warianty may be relied upon in, 27, 28 
skimmed milk, importer of, liability of where not marked, 66 
soap, arsenical, when not a drug, 6 • 

“ sold/* meaning of, 37 

sophisticated tea, liability of persons dealing, selling or manufacturing, 68 
special contract, between seller and purchaser, as to quality is no defence, 23 
spirits, dilution of, when offence committed, 67 
falsely described as brandy, 21 
importation of, provisions relating to, 46 
sponge, meaning of, in connnction with baking, 48 
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FOOD AND DKUGS — continued, 
standArds of parity, 21, 22 

Bummons, Food and Drugs Acts, under, service of, 33. 

offence, in respect of, under the Acta, procedure on •issue of, 30 
returnable, when to be made, 30, 31 
Sunday, baking or selling bread on, restrictions relating to, 46, 47 
tea, adulteration of, penalty for, 68 

examinationj of, by officer of dJoaimissionora of Customs, regulations as S8 
extiacts of, importation of, Ca 

sophisticated, liability of persons dealing, selling, or manufacturing, 68 
possession of material for making, liability for, G9 
time, “ clear days,” reference as to meaning of, 56 

complaint of offence, for, under Bread Acts, 52 
proceedings, limit for, in respect of false warranty, 29 

wheie purchase made fc^r lost purposes, 30 
Towns Improvement Clauses Act, 3817, seizure of uiihound food uiidei, 40 
trade mark, effect of the Food and Drugs Act, 1899, on rrgistrul ion of, 2*4 
transit of milk, water added during, liability of beller as to, 18, 19 
tubeiculous meat, as to seizure and condemnation of, 38 
unsaleable food, where seller cannot recover the price, 4 
unsound food, importer, liability of, 44 

lemoval by sanftary authority, 43 
unwholesome food, application of Public Health Acts to, 35 

onus of proof on charge of possf'ssion of, 39 
sale of, when a miKdeincanour, 35 
** usually,” meaning of, as used in the Biead Acts, 51 
vegetabie products, resembling butter, sale of must be as margamie, 64 
vebicJe, sale of milk oi cream from, jirovisiou as to name and address of 
vendor, 67 

vendor, butter, margarine or milk-blended butter, of, when protected by 
wairaiit}^ 62 

name and addiess of, of milk from vehicle, provision as to, 67 
veterinar}- suigcon, negligence of, on examination of unsound meat, not aiding 
and abetting, 39 
” victuals,” definition of, 6 

warrant, search, powers of officers of local authority as to, 39, 40 
wairantoi, appearance of, at hearing of trial, 28 
wai rarity, alteration of article, when preventing defence of, 28 
branded goods, when necessary for, 27 

butter, margarine, or milk-blended butter, of, as protection to 
vendor, 63 

pui chase of, v^iih. available as a defence, 66 
contract to give, when writing not necessary, 27 
defence, as a, provisions relating to, 25 

of, inadmissible as to imported goods, 44 
when not a, 25, 26 

false, liability of peisou giving, 28, 29 

time limit for proceedings in lesjflect, of, 29 
forged, liability of persons in respect of, 29 
implied, on sale of food, 3, 4 

impoitcd butter, margarine or milk -blended butter, of, no defence, 
66 

invoice of butter, when accejitcd as a, 25 
goods, when a sufficient, 27 
label, when not considered a, 27 
notice of intention to lely on, necessity for, 26 
plea of, successfully raised, effect on defendant as to costs, 26 
sale by description, when a, 27 

servants, defence of, on, 27, 28 
of goods without, effect of, 4 
separate document nut necessary, 27 
successive, when not pleadable, 28 

warrantor may appear at hearing to give evidence, 23 
what will amount to a, 26 
written, when a defence, 26 

water, butter, in, presumption where more than 16 per cent , 64 
purity of, reference as to law relating to, 5 
weighing, bread, of, time for, 49 

instrument in carts, sol© liability of master, 61- 
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wci^^Iiiog iiibtiiimont, moaning of, 60 

collee, offoime of preparing oi tclliug, 03 
wjiios, importation of, 46 
“ \vrai>i)er,** niuaning of, 57 


FRAUDULENT AND VOIDABLE CONVEYANCES, 

actjuicbceiice, creditor, of, cRcct (jf on iiglit to impeach alienation within 
L'» Eliz. c. 5 .87 

in ti aiLsactions cut < 'rod into under undue influence, effect of, 
113 

advice, independent, limitatiou of piinciplc as to, 104 
what will L(‘ bufliciciit, IfM 
advuwsoiirt, application of *J7 Eh/, c. 4, to, 91 

u'rcnt, gift to, fiuui j)iiiici]).il, pie'.uiii[>tion as t.o undue influence, 110 
aliLUiit ion, Cl editors, in fiand of, to wliat statute extends, 79 

tsuhsi <iu«‘nt, when ruav 1)0 avoided by, 87, 88 
execution, with inttuit to defeat, 83 

pai ties to piocM dings to set aside under 13 Eliz. c 5 .88, 89 
set a-id(‘, wh<*n, befoie cieditor lecuveis lUilgmnnt, 89 
hcltl»-nu nt, by way of, thud i-aity with power of disposition 
undci, when rest mined fKmi exercising p<n\i’r, 90 
vuiuntaiy, peifeuii'. a;j.iinfai whom siudi is pood, cS7 
assignee, ootici ol drlm-iy of wujt t>f exe* uLion to slieiiil, <‘fl“ct on, 83 
assignment, }iaUrjoi-lup j)i<ipeity, of, between partneis, when set aside, SO 
baiiLiiipt, frauiJuleiit alien.jtion.-. of, lights of ti iistce in l>a/ikr iiptcy, 88 

person to insfjtuto luuceediijgs to fact aside volunlaiy conveyance 
wlnue grantor a, 89 

l)ariLiuptey, ti u^lee in, jjowir ol, to avoid piior voluntary conveyance, 99 
hill ot sain, fiaudiilent, when you! a^'^ainsi tin* sheiiir, 88 
bond, suii coder ol voluritaiy, wheu good consideration for second bond, 97 
buiden of pioof, in ucdions under 13 Ehz. c. 5 81 

IrarisaiU inns wnth < xpectant bciis, 112 
vvln-K* conluji ntiai leJationshij) exists, 1<)3 
restful (fuc trust, gilt to tiustee, by, of unduo influence as to, 

109,110 

child and j>aient, undue iiillueiico, disj»roof of presumption of, necessary, 107 
]juicluLse in name of, when set aside a*- frauiiulcnt, 80 
ehf)ses in act mu, npjdieiition of 13 Eliz. c. 6, to, 79 
cioninion law% fraudulent couMyanccs, as ailccting, 78 

cuinjtany, one man, giants to, by debtoi with intent to defraud, effect of, 
81 

confidential relatiunshit), in>.tanecs ol, 107 — 111 

undue iiiflimnc**, presumption of, fiom, 103 
coiisideiatiun, failure of gotid, aftei date of couveyanee no invalidation of 
ti arisactiiuj, 97 

Jiiadequacv of, in dealing with reversionary lutercsts, 112 
inariiagc, wdien a sufli<‘ii'nt, 82 

])ayinent to thud party, of sale, w-hen fraudulent, 80 
2 >:n()f of, by paiol evnleiiLe, 97 
bub.'^equenr, by Noluiitar^^ giantce, eflect of, 101 
EuflieJcnt, undei 27 Eliz. c 4 93 — 97 

what null be under 13 Eliz. c. 5 81 

valuable, suflieiency of, necessaiy to supiioit a prior convey- 
ance, 95 

ciai\eyarice, aNoidance of, made luior to 29th June, 1893, by subsequent 
puichasei, 94 

hand fide for good consideration, exception under 27 Eliz. 
c 4 . 92 

rni-lij Illation of, by will, conditions relating to, 114 
fiaud in, question as to under 27 Eliz. c 4, how determined, 
94. 95 

giaiitoj’.s rip.Iit of iniiicachment of, for undue influence, to whom 
laisting, Uu; 

im 2 »cachai.‘i i of, against personal reineacntatives of grantee, for 
undue influence, 106 

light of grantor to, to whom passing, 106 
prior, made wdh actual fraudulent intent, when void, 98 
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FIIA.UDULKNT AND VOIDAl’.LE CONVE VANCKS— 

convey £iiicc, purchasoi , made for puipn't* of defiau-ljuij subsequent, 92 

soiicilor, to, by client, rcTi ipt lu boiiy oi, not sullicient evidence 
against piL’Miinpfiou of undue influenco, ll)9 • 
fitaleiiifiit in, that hame iiiaile without fiauduleiit intent, when 
evidence of same, 86 

to third juirty, for bcuftit of persons standing m coniidcantial 
1 eiationstiij), 105 ^ 

conveyances, voluntary, when void by 27 KIi/, c. 4 92 

cop 3 -bulds, apxihcaUou^of 3 3 Eli/., c. 5 to, 79 

27 EJiz c. 4, to, 91 

coats, action to iiujieaeh conveyance on account of undue influence, dis- 
cretion of court, 1U(5 

sctllemcnt, on tJie setting aside of a, under 13 Eli/, c 5, wlien allowed 
to the tiuste(‘fl, 91 

trustees of scdtl^incnt, of, in action to set aside, when allowed, 106 
covenant, indemnity, of, by benehciaiy under a settlement, when a sullieieut 
coiirtidej a t ion 96 

le.sSij^‘, liability of, under, eflect of, on settlement under 27 Eliz. 
c, 4 96 

creditor, acquifscLnec bv, eJTect of, on lights to impeach alienation under 
13 Ell/, c h", 87* 

admirust I at ion deeito, when made on behalf of, 90, 91 
ahfualmn &ct a-idi^ in favtmi of, before judgment je' 0 \eied, 69 
duly of, whete ilcMor stamls in liduciUiy reiat luiishij) to pi'rson who 
<dTi'js se(*uiity, Ido 

panics to pr<»c< ‘ediiigs bv, to set aside an alienation under 13 Eliz. 
e. 5 Si) 

prudf re(j lured of, at'ekiiig to set aside alienation under 33 Eliz. 
e 5 «1 

reli'ase of debt by, whcie no bar against a voidable settlement, 87 
sal isiiu'l ion of, elTeel of, on fiauilulent convevanee, 78 
subsetiuent to alu nat ion, pioof necessary to avoid voluntaiy settle- 
ment by, 88 

win n alK’iialion may be avoided bv, 87, 88 
smug under 13 Eli', c 5, not delayed by ordei for inquiry as to 
d‘ btor’s assets, 89 

uiidiip inlhiene(‘, piesurnplion of, where debtor and surety advised 
by same solicitor as, 1(>6 

voluutaiv, when instrument under seal, position of under 13 Eliz. 
c. 5 88 

creditors, tiust de(‘a foi benefit of, when set aside as fraudulent, 80 
debt, grant to secure the ri'pavifient of existing, when protr^eted, 82 
debtor, alitMjation by, to one man company in li.iud of creditors, eflcct of, 81 
fidueiaiy relatninship, in, duty of creditor when offered sceuzity by 
e^'s7/va r/ 7 ^r trust ^ 105 

teii.int in tnil, when tli->entailing and lesettling deed by, set aside, 80 
deed, alienations by voluutaiy, pei.soU'i who caiiifol impeai-h, 87, 8vS 
dela 3 ^ enfoicing remedy, in, cilect of, in eUf^es of confideii^^ial iclationsbip, 114 

undei 13 Ehz. c. fi . 89 

divorce, settlement of projicrty in consideration of no inucce dings being taken 
against grantor for, 82, 83 

eiputabh* interests m laud, ap})lieation of 27 Eliz c, 4 to, 94 

reversionary interests, assignment of, when set aside, 79 
equity of redemption, settlement of, rights of volunteeis under, on sale by 
mnitgagec, IdO * 

execution, alienation afier i>suc of, when evidence of fraudulent intent, 8C 
with intent to defeat, effect of, 83 
notice of deliveiy of writ of, to slieriff, effect on assignee, 83 
executor de son tort, giautce under fraudulent alienation, when an, 90 
expectant heirs, con tracts i elating to loan of money to, provisions relating 
to. 111, 112 

knowledge of fiarent or person in loco ‘parentis of loan to, 
effect on trausaclion, 112 
“expectant hedrs,” terra, peisons included in, 112 

folUiwing firoperty comprised in fraudulent alienation, ortler of court as to, 90 
fraud, mdeblcdness of grantor, when not conclusive evidence of, 85 

instigation of grantee, at, application of 13 Ehz. c. 5, not affected 
by, 84 
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FRAUDUIiENT AND VOIDABLE CONVE YANOES— 

fraud, meaning of, in unconscionable bargains with heirs, 111, 112 
possession, Qontmuance in, when evidcmce of, ai, 85 
presence of, unler 27 Ellz. c, 4, is one of fact, 94, 95 
rebuttal of presumption of, 113 
unconscionable bai gains, as a species of, 111 
fraudulent alienation, afl ministration r|r*cree, when made in respect of, 90, 91 
^ delay In enfoicing remedy against, ellect of, 89 

penalties to winch partus liable, 91 

rights of parties where prgperty passed to bond fide 
purchasei, 92 

conveyances, assignments of property now set aside as, 79 
common law, as aOected by the, 78 
eficct of 13 Ehz c. 6, on, 78 
satisfaction of creditors, (dtect of, on, 78 
grantor, protection of bo7ni pJa pin chaser for value from, 78, 81 
intent, alienation after issue of writ, when an indication of, 86 
iinhcations of, 80 

presumption of, when not arising, 99 

piior conveyance when made with, effect of 27 Eliz. 
c 4, oil, 98 

qucsiion as to, one of faAt under 13 "E'.ly.. c 5 . 83 
title dt‘< ds, letention of. when an indication of, 81, 85 
gift, child to parent, |:»r(‘MJinpt ion as to undue inlliuuicc, 1U8 
solicil(/r, to, fiorii clnnit, presumption as to, lOS 
trilling, aid to set aside when not given by the court, 104 
will, by, circuxnstaijces iiec(»ssa ly to set aside, 1()4 
good consideration, what is (‘t]Ui\aleiit to, 81 

gi>odwill, business, of, assignment of, ajipheation of 13 Eliz. c. 6, to, 79 
gramec, debtor’s projierty, of, where protected by 13 Eliz. c. 6 81 

fraud emanating fiom, apiihealion of 13 Ehz c. 5, not aHect.ed by, 84 
fraudulent alnuiation, undi‘r, when an executor de son tort, 90 
position arnl rights of, under voidable voluntary oonveyaiu't'S, 100 

of pcjsons claiming under where conveyance impeachable 
by loason of jiosiiion of paitics, 115 
purchaser fiom, piotection of when taking without notice of fraud, 83 
grantor, admission of, as to advance of money, not sulhcicnt evidence to avoid 
prior settlement, 98 

alienation of whole of property of, when an indication of fraudulent 
intent, 85. 86 

impeachment by, on subsequent dealings, ofTcct of, 115 

of conveyance, rigid uf, to, to whom passing, 106 
revocation, powt'r of, reserved to, eifect of, 86 

status of, alteration in, prcsumj;>tion as to voluntary giant not atfected 
by, 99 

heirs, expectant, lending money to, provisions relating to, 111, 112 
pci sons who are, 11*2 

hneband, moneys of, inve'sted in name of wife in fraud of creditois, effect of, 79 
hUbband and wife, possession by husband not evidence of fiaudulent intent 
on transfer of fur nit me to wife, 8-1. 85 
prelum pt lull o± undue influence bcitween, in what cases, 
lb). 111 

settlement between, when not a voluntaiy conveyance, 96 
ignorance of nature of remedy, when affecting ratiliiMtion or acfiuicscence, 114 
iinprovcinonts, covenant by gianteo to, carry out, effect of, 96, 97 

voluntaiy expenditure of money m, of another’s estate, not 
within 13 Eli/, c 5 . 81 

in loro jiarentis, persona standing, when undue influence presumed, 108 
indebtedness, essential to invalidity, where not, 85 

grantor, of, not conclusive evidence of fraud, 86 
independent advice, necessity of, 103, 104 

what would be siitBcipnt, 104 
adviser, grantcie’s solieitoi when not an, 104 
insurance policies, as sign merit of, when set aside in fraud of creditors, 79 
intent, frauduii'ut, I'vnhTiee of, 84 

ludf'inent fraudulently obtained, where void against the sheriff, 88 
laches, with regard to, cuuvi‘yances impeachable by reason of position of 

parties, 114 
under 13 Eliz. c 5... 89 
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FllAUDULENT AND VOIDABLE CONVEYANCES— 
leaseholds, application of 27 Eliz. c. 4, to, 94 

assignment of, insufficient corisnloiation uivder 13 Eliz. c. 5... 81 
settlement of, where not voluntaiy under 27 Eliz. c.*4 . 96 
one of value, 96 

legal interests m land, application of 27 Ehz. c. 4, to, 94 
loan, sufficient consideration, when a, 96 

loans, expectant heirs, to, contracts relating to, ^irovisions as to, 111,* 112 
reversionary interests, on, wheie r<‘li(*f granted m respect of, 113 
marriage, consideration of, persons within the, 97 

provisions in favour of collaterals, not supported 
by, 82 

sufficient consideration, when not a, 82 
settlements, set aside, where in fraud of creditors, 79, 80 
married woman, settlements by, when within 13 Eliz. c. 5 80 

medical attendant, gift to, by patient, presumjdjon of undue nifluoncc, 110 
money-lending, expectant heirs, contracts relating to, with, provusiona as 
to, 111. 112 

mortgagees, subsequent, rights of voluntary grantees as against, 301 
mortgagor, estoppel of, by receipt clause, against purchaser for value from 
mortgagee, 116 ^ 

notice, assignee, to, of deliv&'y of writ to sheriff, effect of, 83 
prior grant, of, effect of, 99, 100 
purchaser, subsequent, where not affected by, 95 
to, of grantor’s equity, effect of, 115 
Older, form of, on proceedings to set aside under 13 Eliz. c. 5 . 90 
parent and child, undue influence, disjiroof of presumption of, necessary, 107 
parol evidence in proof of consideration, when admitted, 97 
partneifahip propeily, assignment of, between paitners, when set aside, 80 
patient, gift to medical attendant, by, undue influences presumed, 110 
penalties, disposition of, recovered under 13 Ehz. c. 6. .91 

27 Ehz, 0. 4. 94 

fraudulent alienation, on maintenance of, under 13 Eliz. c. 6 91 

under 27 Eliz c. 4 94 

personal properly, not affected by aj)plieation of 37 E(iz c. 4 94 

representatives of grantee, conveyance obtained by undue influence 
impeachable against. If >6 
grant oi, conveyance obtained by undue influerce 
set aside at instance of, 106 
possession, continuance in, when an indiea(if»n of fiaud, 84 

post-nuptial settlcmentB, in pursuance of ante-nuptial agreements, when sup- 
poited,82 • 

policies, insurance, assignment of, when set aside as in fraud of creditors, 79 
power of attorney to sell lands of grantor, mny not extend to lands com- 
prised in piior voluntaiy arttlomcLit, 99 
revocation, absence of, m settlement by cliild in favour of parent, 
107 

effect of icscrvation of uTiSer 27 Ehz c 4... 101, 102 
what constitutes, withiu 27 Ehz c. 4 .h'2 
preference of one creditor over another not prohibited by 27 Ehz. c. 4.., 
83, 84 

proceedings, parties to, to set aside alienation under 13 Eliz. c. 5.. 88, 89 
set aside, to, under 13 Ehz c 6, form of order on, 90 
property, application of 27 Eliz. c. 4, to, generally, 94 
within the statute 13 El«z. c. 6 ..79 

purchase, child, in name of, when set aside as fraudulent under 13 Eliz. 
c. 5. ..80 

reversionary interest, inadequacy of consideration, effect of, 112 
solicitor from client, by, when liable to be set aside, 108, 109 
subsequent, form of, within 27 Eliz. c. 4 ..98 

third party, in name of, when set aside as fraudulent, under 13 
Ehz. c. 5... 80 • 

purchase-money, volunteers no claim to, on subsequent sale, 100 
purchaser, bond "fide, for value^ protection of, where intention of grantor 
fraudulent, 78 

grantee, from, protection of, when taking without notice of fraud, 83 
lands, of, prior to 80th June, 1893, presumxition of intent as to 
prior voluntary conveyance, 96 
notice of grantor^s equity to, effect of, 116 
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FBAUT)nX<J3NT AND VOIDABLE CONVETAXCES — continued. 

puifhaser, notice of prior voluntary corivc.yance not affected by, 96, 99 
position "of, deriving title under grantee with notice of grantor's 
*' equity, 116 

rights of, where abstract discloses trarwaction suggesting undue 
iiiliuenco, 115, 116 

subsequent, olTeot of notice of voluntary conveyance on, 93, 99 
^ power of revocation in voluntary convey- 

ance on, 102 

to 29th Juno, 1893, rights, of, to avoid prior con- 
veyaners made with .lefuaJ intent to defraud, Ol 
who IS, \vlnMi piior coQvey..vrice impeachable merely 

because voluntary, 
99 

made with actual 
fraudulent mtent, 
99 

w’ithin 27 Eliz. c 4 97 — 100 

valuable corisideration, necessity to obtain benefit under statute 
27 Kliz. c 1 . 97 

value, for, cllecd <d Voliiidary t -jnve\ aricr a Act, 1893, on, 93 
ratificafinn of transaction'^ cnteieil into iiiidci undue influf ece, etlcct of, 133 
icbuffal oi presumption of tiaud, 112 

reemjjt chiuse in mortgage deed of client to solicitor, effect on title of 
puiehasci, 116 

receiver, appointment of, of fraudulerdly assigiu'd property, 90 
recital, false, whf.*ii evi<l(uire <if fiaudulent intent, 8»> 

rclcMsc, flehior, of, by crc'diloi, where no bar to rcdief under 13 Eliz. c. 5, 87 
rcutehaigps, application of 27 Eliz. c. 4, to, 91 

resettlements, applnvition (*f principle of presumed undue lufluence to, 107 
rcvcisionai V inteiO'.t, coosKlcjiat ion, inadequacy of, on jiuichase of, clfcct 
of, 112 

interests, loans on, relief granted in Tee;pect of, 113 
revocation, power of, clause of in settdement by child leii in favour of parent, 

li)7 

ext'icisable at futnie date, effect on subsequent pur- 
cliu«‘er for value, b)2 

Tcsejvatmn of, a badge of fraud under 13 Khz. c- 5 . 86 
reserved in voluntaiy coiiveyauce, elfect of, 101, 102 
what constitutes, 102 

»fC]iaration deeds, when within 13 Eli/, c 5 79, 82, 83 

settlement, alienation in foiui of, third 'vitli power of disposition 

undei, when restrained liiini exeiciKiijg power, 90 
covenant of indomiuty by beneticiaiy under, when a sufficient 
considcint ion, 96 

grantor and his family, safeguarding, before entering on specu- 
lative husin(*ss, when set aside, 86 
husband ancf Mife, between, wdicn not a voluntary conveyance, 96 
leaseholds, of, where not voluntary under 27 Eliz. c. 4. 96 
mariicd woman, by, when within 13 Ebz. c. f> . 80 
Set a'-idc on aecnunt ol confidential relationship, trustees of, when 
allowed costs, 106 

under 13 Eliz. c, 6, trustees of, when allowed costs, 91 
settlor, of property coming to, in right of wife, effect of, pro- 
vision for terminaDon :nitcrest on bankruptcy, 80 
settlor’s own properly upon trusts, of, taking life interest deter- 
minable on bankruptcy, effect of, 86 
trustee of voluntuiy, liability of, as subsequent purchaser, 100, 101 
shares, asugnment of, w'licre considci atioii msutficient, effect of, 81 

call on, alienation after, when an indication of fraudulent intent, 86 
sheriff, fraudulent bill of sale or judgment, void as against, 89 
notice of delivery of writ to, effect on grantee, 83 
solicitor and client, pr«'sumptioTi of undue influence, when arising, 108 
grantee, for, not an independent adviser, 104 
mortgage I y client to, elfect of, receipt clause in, 116 
purcha:^ by, from client, liability of to be set aside, 108, 109 
undue influence, presumption of, where all parties advised by same, 
106 

spiritual adviser, gift to, by devotee, presumption as to undue influence, 110 
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FRAUDUIiENT AND VOIDABLE CONVEYANCES— 

tenant in tail, debtor, disentailing and rosettling deed by, where set aside, 80 
thiid party, conveyance in favrmr of, where undue iiiiiucnce presumed, 105 

set aside for undue influence, when* supported in 
, favour of, 105 

interesta of, where aOectecl by sotting aside of conveyance on 
account of nndue influonro, lot, 1«}5 
pui chase in name of, when sot asnh- as fiauduleat, 80 , 

title deeds, retention of, when an iiidieafion of fiauflulent intent, 84, 86 
trifliiip' gifts, aid to so^i aside, not given bv court, 104 
trust deed, bouolit of creditors, for, bow validity doterniniod, 80 

when set aside as funidiilcnt, 80 

trustee, bankruptcy, in, rights of, as to bankiupL’s fraiululenl alienation. 88 
cestui que trust, gilt by, to, pioMimption of undue inlluence as to, 100, 
lit) 

creditor’s trust deed, of, when prior voluntary conveyance good 
fiL'^ainst, 90 

trupfcca of fiauduhuit settlement, when allowed costs, 91, 106 
uiu*on‘5cionabJe bargains, wheie relief granted against, 111 

undue influence, a]iplu*a<ion of, to voluntary enuveyanees and ^;onveyanoe8 ft»r 
vnliie, 104 

ceslui quo i^ust ^ gift by, to trustee, presumption as to, 109, 
1 10 

confubuit ini lolationships, where generally piesumcd, 110 
conveyance, as afrainst whom set aside, 105 

set aside for, when Mippf^rtcd in favour of third 
paiiU'S, 105 

husband and wife, presumption of, between, in what cases, 

no, 111 

iniyie.H hmf*nt of conveyance for, by personal i cprcsentatives 
of giantor, 106 

in h*co jtareni'iSt as to prT.'.ons, 108 

jyaient and child, rlisfiioof of piLS’iTni>tiorj of, necessary, 107 
piesuiiiption of, lioni eonlidential i elat loii'-hip, 108 

where all partit's advised by same solicitor, 106 
piinmple as to pjesum]Ui(»n oi, wheui apj*)ied, lo7 
ratiluMf 11)11 and acjquiesecnce, ellc^et of, on transactions 
eriteied into undei, 113 

Bolicitor an<l client, pre^^umption of, between, 108 
gift to, from client, when presumed, 108 
third pai tie's, alb-eting iiitcTcsts of, when conveyance set 
aside foy, 104, 105 

pally, where convtyaiice made to, 105 
transactions entered into uiid'T, olTect of ral iflcation, 113 
unpaid calls, liability of shaics to, when considoiation in^utficient to sup- 
])iiit an as^si'^nnu'nt, 81 

valii.ihlo cim sifleration, necessity of, to supi)ort a piior convevaiiee, 95 

onc-inan com]»any, alieiiafton to, when not proti'cted 
under 1,8 Eliz. c. 5 81 

paiol OMdeijco when admitted to show, 82, 97 
voluntary bond, surrender of, when good consideialion for pe(‘orid bond, 97 

conveyance, burden of pioof on setting aside of, under 18 Eln: 
c. 5 80 

elTect of, between grantor and grantee, 100 
grantee, positfpn and lights of, under, 100 
grantor, alteration in status of, does not affect pre- 
sumption against, 99 

hnsband and wife, settlement between, when not a. 96 
intent, presumption of, where title of puxchaber pnor 
to 80t.li June, 1898 ..95 

joint elTect of 27 Eliz. c. 4, and the Voluntary Con- 
veyances^ Act, 1893. -.93 

obtained by fraud, where set aside at suit of volun- 
teers without giantor joining, 100 
prior, when good against trustee of creditor's trust deed, 
99 

property subject of, subsequently mortgaged, rights of 
mortgagee, 101 

revocation, power of, in, effect of, 102 
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FIIAUI>TTLP:NT and VOIDABIjB conveyances — continued. 

Tolujjtjiry conveyance, validity of, when becoming so by force of subsequent 
4 , events, 97 

<■ void, when, by statute 27 !Eliz. c. 4. ..92 

Voluntary Conveyances Act, 1893, effect of, 93 

voluntary creditors, ranking of, within tho statute, 38 Eliz. c. 5. 88 
grantee, consideration subsequently given by, effect of, 101 
^ settlement by child, undue influence presumed by absence of power 

of revocation, 107 

volunteers, position of, where conveyance impeachable by grantor, 116 
wife, husband's money invested m name of, when in fraud of creditors, 
effect of, 79 

will, confirmation of conveyance by, conditions relating to, 114 
gifts by, circumstances necessary to set aside, 104 
writ, alienation after issue of, when an indication of fraudulent intent, 86 


FRIENDLrY SOCIETIES, 

action by unregistered society against treasurer to recover moneys, how 
maintainable, 190 

accounts, ru-glect to examine oflScer’s, effect of, 163 

oilicers of registcjcd society, dilty of, to keep and render, 143, 
141 

registered society, provision for auditing when none in rules, 146 
statutory liability of, to keep. 173 

acknowledgment by rcgiiitrar, when evidence of rcgistiatinn by society, 131, 
13Z 

specially authorised society, of, provisions relating to, 132 
aggrieved party, application of, to county court or coiiit of summary juris- 
diction, 176 

agreciiKiut, piosccution, to abstain from, effect of, 190 
amalgamatiaij, consents, powei to dispense with, 192, 193 
ditbatisfied member, remedy of, on, 193 
friendly societies, of, special requirements as to, 193 
juieniJe and adult societies, of, bow effected, 193 
registered societies, how ellected, 193 
vesting of pi Opel ty on, 193 

annual return, branch society, provision for sending to registrar, 174 
collecting societies, of, how certified, 174 
contents of, of legistered friendly society, 173, 174 
rcgibtoK'd society, to bo sent to registrar, 173 
annuities, soci('tics assuming payment of^ register of, provisions as to, 131 
appeal, caMCellalion or suspension of registry of Sf>cicty, 204 

conviction, from, by couit of sunimary juiisdiction, 188 
county court judge, fic’m, on fiiendly bociety matter, 181 
rogistijar, fr<Jin, on rtd’usal to grant certificate of secession, 134 
legistratjon of soen'ty. on refusal of, provision as to, 132 
rules, against rlifu.sal of registrar to register, bow made, 141 
appearance, regisb'red society, by, how entered, 190 

application for inspection by Chief Registrar, support of by evidence, 176 
aibitration, committee of friendly society, when not entitled to decide dis- 
pute, 177 

election of arbitrators where rules provide for settlement by, 
178, 179 

Aibitration Act, 1889, application of, where refeience made under rules of 
society, 179 

arbitrator, counsel, right of, to refuse hearing of, 179 

special case, provision as to statement of, by, 179 
assignment, policy of friendly society, of, where allowed, 161 
asfiucialjon. lihgal for want of registration, protection of, under Earceny 
Act, 12 1 

Assurance Companies Act, 1909, collecting; societies, policies effected with, before 

passing of, when 
not void, 129 
of, how affected by, 
129 

registered friendly societies, exemption of, from 
provisions of, 164 

elate club, when within tho provisions of, 122 
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FBIENDLY SOCIETIES— eon«nita<i. 

Assurance Companies Act, 1909, unregistered friendly society, power of Board 
of Trade to exempt from provisions of, 16i ^ 

assuied member, loan to, power of register c<l socnity as to, IGS • 
Attorney-Cieiioral, proceedings concerning non-cliaritablo friendly society, not 
necesfaiy party, 191 

auditois, ajrpointment of, by society or Treasury, 146, 173 
award, enforcement of, when made under Jiiles, 179, ISO 

icgistrar, of, for dissolution, publication of, 202 * 

balance sheet, falailication of, liability of persons for offence of, 187 
hanging *in conspicuous place, provision for, 174 
banker, society's, not an “ officer in receipt or charge of money,” 
143 

bankruptcy, officer in partnership, of, rights of society on, 104 
of, piiorily of claim of society on, 1 i“j2, 1G3 

regi'.teied society, of, ellcct of omission to obtain bond, 
113 

benefits, limitation of, of peison cJaimin;^ ibiough registeied society, 148 
” benevolent,” purp rises included in word, 132 
benevolent soeiefies, irgisiraf ion of, when X'^nnissilile, 125 
bond, (illleer of socirdy, of, eftcct of failure to obtain, 113 

oinit-Mou to obtain, etlefit of on batikiuplcy of society’s oflici*r, 113 
trta urer of unii*gistered friendly society, given to, as to right of action 
on, J27 

books, friendly society, right of inspection bj'’ intercbted iier&uns, 174 
bon owing and lending povvrTS, of registered society, lOt 
” branch,” what is meant by, 133 

branch society, annual leturn of, piovihion for sending to registrar, 171 
apphcalKm for simuUanmius i<'‘gistiation with paient, 133 
couveision of registered society into, 195, 195 
eshibhshmcnt of, provisions as to, 1H4 
registration of, as si'paiattj society, 131: 

provisions as to, 333 

registered society as. procedure necessary, 19G 
secession from paient, as to ass* n( of members, 160, 101 
when in \ a lid, TOO 

or expul‘^ion of, effect of, on members, 197 
vesting of pio]'crty of, manner of, 1<39 
cancellation of legistiy, cimipiilsory, jiower of rcgisUar as to, 203 

of registereil society, priwcr of registrar as to, 203 
or suspension of, effect of, 204 

cattle insurance society, liabilitV of members of, as to subscriptions, loG 
registration of, under Act of 189G . 123, 125 
central office, ” registiar,” as equivalent to expression, 129, 130 
registration of friendly societies, situation of, 129 
certificate, cause of death of child, contents of, for purposes of 3<^ricndly 
Societies Act, 356 

of secession, granting of, by registraj*f 134 
certiorari, application for, when High Court will refus.- in friendly society 
matter, 180 

change of office, registered society, of, notice of, provisions as to, 136 
Channel Islands, death of member domiciled in, effect of failure to nominate, 
165 

Charitable Donations Kegistiation Act, 1812, friendly societies, exemption of, 
from registration under, 122 . 

Chanty Commissioners, friendly societies, exemption from jurisdiction of, 
122 

Chief Begistrar, disputes, reference of, to, provision for, 176 

power of, to call special meeting of registered society, 158, 
159 

powers of, where dispute referred to, 184 
reference of dispute between members of registered society 
to, 184 

child, amount pavable on death of, 165 

certificate of cause of death of, contents of, for pui poses of Fneaidly 
Societies Act, 136 

death of, to whom payment made, 166 

inquiry by society on death of, duty of as to, 156 

payment of money on death of, when an offence, 186 
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“ cJiiJJiL'ii/' mt^auirig* of, l^J. 

rJcik, fncndly socit^ty, of, when guilty of ornhezzlemcnt, 189 
" coIJectii^^ societiGs,” definition of, 3‘28 
collecting society, Act rebitiiig to, 121 

annual letuiu. Low ctn tilled, 174 

collector of, inability of, to be meinbcr of collecting 

pocictv, 136 

* hold (iiJice, 143 

conversion of, into mutual society, I On 
disputes between meinbois and,* deteimination of, 178 
cxempliuii of, lioin pioMsions of Kuendly Societies Act, 
IhJjli, revocation of, 128 

foifeituie of henetits, piovision for notice before, 150 
Fiieiidiy Hociciirs Act, 18UG, apphcatifui of provisions of, 

to olfcnccs in connection 
vvitli, 188 

piovi. ifjfis <>f, relating to, 128 
mr('tings of, pro\iMf»n in riilt'S fc^r, 158 
ii.'inu of, jjrovisunjs as to last woido on registration, 135 
notie(“ of attempt to tiansfer inemboi oi lUrtUicr of, neces- 
sity for, 157, 158 *. 

ofienei's in oonin el ion with, 128 

I)oljeies of a^-suiancj*, jiiovisions as to issue of, by, 129 
])io\isions, genoia), i elating to, 128 
1 ules of, 1.‘'9 

1iajj!-fer of nuujiber of, nocefesity for wiitten consent, 
157 

uniegisteied, when subjtct to provisions of the Assurance 
f 'Oin^ianies Aet, 1909. ..129 

Collector, colh'Cling socufy, inability of, to bold offiee. 113 

vole at meeting, 158 

“ eollectoi nuMiiuig of, 128, 113 
committee of nuin.ig( inent, (lul les of, 116, 147 

jiiovision in lules for ajijioiutinent of, 146 
Comiiaiiies CConsciJidalion) Act, I9i*8, juiisdietion of the court as to wiinling 

uji sficu’ly under, 2()2, 2(i3 
winding up of fiiendly stieieties umler, 
197 

company, conversion of society into, elleet of, 195 

1 limit'd, conversion of regi'.teicd society into, means of, 193, 
J9i 

contract out-ide rules, committee riti po\vc*r t/O, 137 

coni iibut ions, regi'.ieied soCK'ty, of, to oth‘*r societies, effect of, 171 
conveision, collecting soeiety into mutual socutv, bow ellerted, 195, 196 
copvbolds, admittance of tiuslces by lord of the mauoi of, when required, 
169 

molt gage of, discharge of, by icgisteied soon'ty, 167 
coiyioration duty, exemptitui of propciit.v of registeied societies from, 
H*.2 

corporations cannot bo appointed as ofiiceis, 112 

costs, insxiectioii of aflana ot legi.-^teied society, duection as to by in- 
spector, 175 

counsel, right of arbitrator to refuse hearing of, 179 

coLinty couit, action eommcucctl in against friendly society, removal of to 
Iliyh Court, ISO 

application to, in case of dispute between friendly societies 
and membeis, foT-m of, 181 
whcie officer in default, 144 
award, enforc.'ment of, power of, 180 

dispute, where aiiplication may be made to, m case of, 
180 

disputes, reference to, wheef by consent, 176 
jurisdiction ol, consent of paities to, effect of, 181 
limita of, 180 

“ court, meaning of, 133 

court of summary juiisdiction, aggric\ed jiarty, when application may bo 

made to, by, 170 
appeal from conviction of, 188 

( 18 ) 
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court of bunimaiy jiujb diction, disjjiitcs winch may bo settled in, 183, 18^ 

jui ibdjciiua of, iQ oileuces ag'amst the Act of 
l.Slia .187 * ^ 

creditor, right of, not afi<’ctcd by amalgamation, 193 

criminal pioccodiiigs, iwiciidly Societies J89i3, under, ehcct of, on 

common law lemedy, 188, 189 
j)ersona authorised to piobceute in, under Act of 189G 

...188 

registered society, ollences for winch persons connected 
• with, aie liable to, 18G 
unregisteied societies, by, nature of, 190 
Ciown, fiJcndly Piiciety, preference of, as against, lt)3 
death, allowances payable on, where society' unregisteied, 155 
child, of, ann>unt i)a^ a))le, 155 
h'gaey duly, wlieu payable on, of nienibor, lf>3 
oliicer, oi, piioiity ot claim ol society on, lu2 
pufci edingb not abated by, 191 
payment on, of inembci, provition as to, 151 
jiroof ot, how cert idl'd. 151, 152 
tiuslee, of, tic volution of propoity on, 170 
defaulting oinc-cr ot icgistt^ied societ^’^, remedv oC trastfcs as to, 143, 
144 

deposits, jiiovjbion in rules ao to accumulation of mcnibei ’s, 118 
dis^mtcs, clah.ses of, to be decided as diieett'd bv lules, 17d, 177 

collecting society and membei, between, h«nv detcrniJiiod, 178 
eobts of, as to sieJ. pay, ^^llcu member ma^ be oideied to pay, 
179 

county cuiut, a])])lication to, iii case of, 17G, I8'd, 181 
<leci>nm in, ac’coiding to lules, ellcet of, 177, 178 
iju'mllv society anti menibcis, between, ioirn of application to 
ciouiily Colli t as to, 181 
leieieiice of, to CUiief llegistrar, 17C 

regi'‘(c£e(l society, between mombcis of, refcieiicc to Chief Hegis- 
tiar, 184 

rules, no diroclion m, as to, lernedy of memln r, 182 
R(d I It'iiKUJt of, jjiovisioris for by lulos, 175, 170 

Teiiitorial b’oice, belweeu membei of, and friendly society, deter- 
mination of, ltS2 

iiniegistercd societies and nicmbex’s, between, deter miuatiou of, 
178 

uissolution, awaid of legistiar,’ by, apf>lieatu)n for, procedure, 201 

• public.ition of, 202 
foi, ellect of, 2ol, 2o2 

consent of mcinbci to, how tcstilicd, 199 
date fioiii winch, takes ellect, 2O0 
elU'et oi in'-! 1 uinciit of, 200 

fiiendJy society, of, when consent oj all mcnibcie iii'cessary, 197 
geneial meeting, without conveiiingr wlien made, 199 
instrument of. contents of, 199 

provisions as to foiin and registration, 199, 300 
notice of, publication ot, in I^nulon Gazette and other uews- 
jiapcrs, 200 

piucecding.s to sot aside, 200 

legistered fiicndly societies, of, iiietliod of, 198, 199 
societies, of, undei the* Act, method of, 197 
unregistered society, of, when couit will not restrain, 198 
distress for rent, right of landlord to retain proceeds of, when against 
society’s officer, 3 03 

“ district,” term, to what applicable, 133 

dividing societies, registration of, wdicu permissible, 120 

documents, fneudly societies, of, authentication of, by seal of central office, 

• 130 

1 dating to, deposit of, in centi.il office, 130 
embezzlement, cleik of friendly society, when guilty of, 189 
secretary, by, liability to prosecution, 189 
engagements, transfer of, by one society to another, 192 

estate duty, death of person entitled to make nomination, w’lien payable on, 
152 
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expulsion, branch, from central body, effect on members, 167 
society, when invalid, 196 

member,* of, from one society, and where rule provides, from 
membership of another, effect of, 167 
remedy of person aggrieved, 157 

falsification, balance sheet, of, liability of person for offence of, 187 
fee, payment of, for acknowledgment of registry of specially authorised 
‘ society, 131 

special resolution, payable on registering, 160 
fines, recovery of, imposed by Act of 1896 - 188 

forfeiture, collecting society, of bciieiit in, provision as to notice, 150, 
161 

forgery, treasurer of unregistered society, when guilty of, 189 
Friendly Societies, Regi.stiar of, functions of, 130 

fiiendly society, Ai hid at ion Act, 1889, application of, wUcre reference made 
under rules of, 179 

ccutial body, general liability of, on faiUiro of branches, 
151 

charilable institution, when enjoying the rights and privi- 
leges of, 12*2 

Chanty Cominisdioneis, exemption from jurisdiction of, 
122 

dispute between, and inembeis, form of apj)lication to county 
couifc, 181 

member of Tf*rriLorial Force and, how deter- 
milled 182 

dissolution of, when consent of all monibers neccssaiy, 197 
documents relating to, deposit of, in central office, 130 
effect of consolidation of, under the Act of 1896... 131 
liability of, for wrong done by officer contrary to the rules, 
119 

marued woman as member of, provision as to inteiest of, 
117 

mortgage to, liahidty of, to stamp duty, 161 
nature of, 121 
objects of, 123 

officer of, when prtmd facie case made out on deficiency of 
funds, 18r., 187 

preferential right of, where not applicable, 103 
promissory note, action by tieasiiri'r on, procedure, 191 
registration, ex^^myition from, under Thai liable Donations 
llegist ration Act, 1812 . 122 
iiatuie of, capable of, 121, 125 
of, advantages of, 123 

constitution of the registry, 129, 130 
when incapable of, 126 

rules, when preventing registration of, 138 

sale by. as moitgagee, to member, effect of, 167 
uniegi&teied, as to illegalitv of, under Companies (Consolida- 
tioiO^Act, 1908... 127 
status of, 127 
nature uf, 127 

where action maintainable by, 127 
winding up of, under Companies (Consolidation) Act, 1908 
. 197 

Friendly Societies Act, 1896, application of, to what societies, 122, 123 

criminal proceedings under, effect of, on com- 
mon Jaw remedy, 188, 189 
insurance, provisions relating to, under, 124 
offences against provisions of, 184, 186 
rules under, as to comi^hance with statutory 
provisions^ 138 

Fiiendly Societies Acts, const i uction of, 176 
funds, application of, when idtra virus, 123 

dealing with in accordance with improvident rules, when restrained by 
injunction, 138 

extinct society, of, devolution of, 198 
investment of, duty of trustees as to, 146 
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lands, registered society, investment of, provision In rales for, 167 

returns of, deposited, when to bo made by registered socie^, 168 
securities authorised for, of registered societies, 167, 106 
society, for each branch of a, provision as to separate, 184 
“ grand division,” term, application of, to branch societies, 183 
guarantor, treasurer, of, when not liable, 146 

guardians, claim of, where none against moneys due to member, 149 

outdoor relief to member of friendly society, right of aa to, 149, 
150 

pauper member of society, right of, in re-spect of moneys due to, 
149 

illegitimate member, death of, payment on, dnfy of trustees as to, 155 
income tax, exemption of registered society from, 161, 102 

incorporation, registration under Friendly Societies Acts, not effected by, 
133 

increment value duty, registered society, when exempt from, 162 
infants, membership of, provision in rules as to, 147 
officers, not appointed as, 142 

injunction, dealing with funds of society, when restrained by 138 

new trustees, liability of, where predecessors restrained by, 146 
inspection, affairs, of, by (lltief Registrar, procedure necessary to obtain, 176 

of legistcied society by Chief RcgiiStrai, provision for, 
‘174, J75 

costs of, provision as to payment, 
175 

poweie of inspector on, 176 
inspector, powers of, on Inspection of affairs of registered society, 175 
instiumeut of dissolution, effect of, on members of society or branch, 200 

nature and contents of, 199 
provision as to foim and registration of, 399 
insuit'iblc interest, death of children, provisions as to payment on, where no 
application, 156 

iiisuiance, piovision of Friendly Societies Act, 1896, relating to, 124 
1 II vcai merits, funds, of, of rrigistered society, piovision in rules for, 167 
Isle of JMan, death of member in, effect of failure to nominate, 356 
jurisdicdion, consent to, of county court, effect of. 181 

county court, of, limits of, in friendly society matters, 180, 
181 

court of summary jurisdiction, of, in offences against the Act of 
1896 187 

justices of the pegee, of, in disputes between society and mem- 
bers, 182 
where none, 183 

magistrates’ order beyond, applicatiqg to quash, how made, 183 
ordinary tribunals, to settle disputes of friendly society, 177 
justices of the peace, decision of, when findl, 182 

disputes which may he seftled by, 182 
jurisdiction of, in disputes botw^^cn friendly societies 
and members, 183 
where none, 183 

order on party to pay money to person as member of 
friendly society, terms of, 3 83 

juvenile branch, society, of, when precluded from dissolving without consent 
of central body, 199 • 

land, registered society, power of, to hold, 169 

Land Transfer Rules, 1903, provision of, as to registered society, 166 

legacy duty, death of member, when pajmble on, 152 

legal proceedings, registered society, by or against, as to property, 170 

legitimacy, beneficiaries, claims by, effect of, 124 

lending and borrowing powers of registered society, 164 

Lricensing Act, 1902, working open’s clubs, registration of, under, 132, 133 

litigation, trustees as proper parties to, 134 

loan fund, registered society, of, provision as to, 165 

loans, assured members, to, power of society as to, 165 

member, to, power of registered society as to, 166 
“ lodge,” expression, use of to denote branch, 133 
management, committee of, duties of, 146, 347 

provision in rules o£ regisfered society as to, 146 
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mavdamiM, appointment of arbitrators, when compelled! by, 179 
niairiage, nomioatio? operating as revof'atmn of, ir)4 

mrirrmd w(Sman membei; of friendly soiccty, provision aa to interest of, 
“ meeting,” expression, what is included in, 158 

meeting, friendly snciefy, of, when constable prohibited from entennsr room, 
, IGt# 

special, registered society, of, power of Cliicf Registrar to call, 158, 

meetings, cc>llecting socicfios, of, ])TovisionB in rules for. 158 

registered societies, of, rjcce-^sity for piovision in rules, 158 
member and collecting soen^ty, di^pute between, bow determined, 178 
costs of dispute as to sick yiay, wherej ordered to pay, 179 
death of, paj'ment on, provisions as to, lol 
diBsat isficd, remedy of, 103 
dissolution, consent to, how testified, 199 
expulsion of, icnicdy of per-^on aggiieved, 157 
guardians, wlien, have no claim ag n'nst moneys of, 110 
lilt LTitiniate, payment on death of, duty of tiustccs as to, 155 
loan fund, limit of mteiest of, in, 1C5 
to, pr)\\r.r of F(jeie1y as to, 165*^ 
married woman as, of fnendly society, 117 

jiavment on death of, t(‘staf.o oi misstate, duty of trustees as to. 
151, 155 

sale to, by society aa mortgagee, oflect of, 107 

society, of, absence of when member of TcinloTial Forc<*. 150. 
1,51 

siibsori}-tions of, of registered fnendly society, nature of, I5f> 
sus]>ensinn of, when not complying with award, bSO 
members, age ot, sUitulorv provisions as to, 1*17 

iiiRlrument ot dissolution, cfTect of, on, 200 

liability of, to refund on improper division of funds, 157 

legisteied soeie1u‘s, of, lights of, 118 

sociely, notions against, bv, proceduie, 191 
rules rc'julntiTig adruissinn of, wheie dealt with, 117 
society caj)ab]e of registiation, number required, 131 
misappiopnatiou by trustee, nature of charge, 189 

l\rnt]r'v-lpMd(*is Act, lyoO, registered society, exemption of, fnnn provisioiifl 
of, 1G7 

mortgage, copyholds, of, discharge of, by registered society, 1G7 
di^^cliaigc of, operation of reccijii in statutoiy, IGG 

when registered under Land * Transfer Act, 1875 
1G7 

stamp duly on. to fucndly society, IGl 

statutory receipt on vacating, exejm]diori of registered society, 

mortgagee, sale hy, to member of friendlv society, efToot of, 1G7 
mutual society, convcision of e,oIlectiiig society into, 195 
name, inipiopcr use of, after seceding from socictv, when an offence, 185 
of society, change of, elb et on legjsleK'd m,. n>1 v, 130 
provisions as to, 1.35 ISG 
choice of, biiiitatinns afi'ecling, ],'>5 
collee/ing, provisions as to. 135 

use of, of pnjent society by seceding or expelled branch, provision 
a /a Hist. 19(5 * 

^'^l>ranch withdravral of investments with, by society or 

new branches, establishment of, provisions as to notice to registrar, 134 
name of registered society, approval of, by registrar, 136 
trustees, appointment of, when inoperative, btl 
^ Jj.'jbdzty of, where prcdecessprs restrained by infunciion, 115 

iu>mination, marria«r(* of mpml»er. operation of, as revocation of, 154 

money payable, of, elsewhere than at member's t ranch, 153 

person in whose favour, may be made, 153 

persons who may dispose by, 152 

revocation or variation of, how made, 153. 154 

valid, requirements as to, 362, 153 

will, when operafmg by, 163 
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nominator, payment on death of, 164 

poor relief, in receipt of, payment of mofteys to qpminee, 154 
notice, application, of, to Chief Registiar as to special meeting, 159 
appointment and lemoval ol tiu^-tces, of, to leiristrar, 144 
cancellation or suspension, of, publication of, 201 
change of ollice of legistcrcd company, 130 

collecting society, of, to nienibei m an car, seivjco of, 150 • 

dissolution, of, publication in Jjondon Gazette and other newspapei’S, 
200 

withdiawal of mcnibci from mutual guaitintce society, when parol 
notice buflicient, 157 

notices, colloctiiig societies, icipnied in connection with, provi>ions relating 
to, 128, 129 

oflences, colleeting societies, against, piovisions governing, 188 

Friendly Societies Act, 1S9(>, against provisions of, 184, 185 
legisteied society, for which persons connected with, are liable to 
ciimiual proceedings, ISO 

ollice, notice of change of, of legistcied society, 136 

registered, registered society, of, provisions as to, 13f* 
officer, accoLiiils id, che<“t neglect to examiiie, 163 

bankrujitcy of dt faulting, when in jjartncrslnp, rights of society, 164 
death of, no abaleinent of pioeci'ding^- on, 191 

or bankruptcy of, puojify of claiin of society on, 162 
“ officer,” exinOvSbiun, ]<ei&oiiS incluth-d in, 112 

oliicci, friendly socieUcb, of, cotpoiations cannot lie appointed as, 113 

society, of, when 'ttrimd faate case made out in dclicicucy of 
funds, 187 

utlicors, liability of, when sued on behalf of society, nat.uie of, 191 
registeicd socict}’', of, ]>crsoiis nc'ccbsary and usual, 112 

pni\ision in rules for appointment of, 113 
when bccuTity iciiuiied trom, 113 
iciiioval or dismissal of, 114 

old age, fluids of suoicties, when not applicable to disalilonieiit through, 123 
pension, payment to luendJy society by habitual ouL-of-woik, effect 
on giant of, 15U 

o'dinaiy tiibiinals, jurisdiction of, to settle dispul-os, 177 

“othci aniin.ils,” expression, what included in, for purpose of cattle in- 
suiance societies, 125 

ouldi^oi icliif, giant of, where meiuber receiving benefit from society, 149, 
150 

juiupci mcrulicr, wheie guaidw-ns can make claim, 149 
payment, death of member, on, pci^.oii to whom niaile, 151 

testate or intc.state, duty of trustees as to, 
151 

discharge of society on, ellcct of^ 151 

illegitimate mcinber, on death of, duty of trustees as to, 166 
penalties, ollicfi or perbon, liability of, to, udder the Act of 1896 185 

rcgisteied society, liability of, to, 185 

rules, liability of iiersons on making false statements as to, 
1 86 

pension, light to, provision m case of uni(*gistcied friendly society, 
148 

I'cimancnt allowance, member of friendly society, wdicn entitled to, 124 
jjursoual security, loan by registefcd society on when illegal, 165, IGG 
trustees, liability of, sanctioning loan on, 166 
policies of a&suiaiice collecting bocn-ties, provision for issue of, by, 129 
policy, assignment of, in friendly society, when allowed, 161 
prcfeieiitial right, friendly societies, of, where not applicable, 163 
piioiity, society, of claim of, where its officer bankrupt, when lost, ICB 
proceedings, legistered society, against, how service of process effected, 191 

• by or against, how regulated, 190 
set aside dissolution, to, provisions regulating, 200 

to, award of registrar for dissolution, procedure, 202 
trustee, against, by other trustees, statutory right of action, 
191 

piomissory note, action by treasurer of friendly society on, procedure, 
191 

property, branch of regifitered society, of, manner of vesting, 169 
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property, death of trustee, deyolution of, on, 170 

l£gal proceedings as to, by or against registered society, 170 
misapplication of, of registered society, penally for, 170 
vesting of, in legiatered society, manner of, 169 
on amalgamation, 193 

quinquennial valuation, copy of, provision for hanging up in registered 
* society’s office, 172 

registrar, return of report to, 171 
societies to which lulc as to does not apply, 171 
recent, statutory, in discharge of mortgage, effect of, 166 

receiver, slate club, of unregistered, when appointment will be made, 197, 
198 

register, annuities, of societies assuring, provisions as to, 131 
registered mortgage, discharge of, by statutory receipt, provisions affecting, 
166, 167 

office, registered society, of, provision as to, 136 

society, of, cm oiled or certified before 1st January, 1876, 
what is deemed to be, 136 
societies, amalgamation of, how effected, 193 
society, accouf'tb, statutory lial)ilily of, to keep, 173 
advantages of, over unicgistered, 123 

ailairs of, inspection by Chiicf llegistiar, jirovision for, 174. 
Assurance Companies Act, 1909, exemptii.m of, fiom, 101 
books of, right of inspection by peisons mteiested, 174 
borrowing and lending powers of, 164 
cancellalion of regi,>tiy, power of registrar as to, 203 
change of name of, by sjneial lesolution, 135, 136 
contributions by, to other societies, eflect of, 171 
conversion of, into bianch, how effected, 195, 196 
corporation duty, exemption of, from, 102 
dispute between parties in, lefeicnce to Chief Kegistiar, 
183 

dissolution of, method of, 198, 199 
enacLment appIicabJe to, 121 

ex(iiij)ti<)n of, from jiayiiemt of income tax, 161, 163 
Land Tiansfcr llulcs, 1903, provisions of, as to, 166 
incunijig of, 122 

meclings of, necessity for provision in rules for, 158 
members, action by, against, procedure as to, 190, 191 
lights of, 118 

misapplication of piojxjjty of, penalty for, 170 
Money-lendeis Act, lUoO oxemplion under, 167 
moneys of, liability of trustees as to, 145 
rntjrtgage, powt*r to invest on, bU> 
name of, eflect of change of, 136 
officer ^of, removal or dismissal of, 144 
officers of, necessary and usual, 143 

wlien Rccuiily requiied from, 143 
penalties, liability of, to, 1<S5 

Iiroceedings against, eeivice of process, how efl'ccted, 191 
by or against, how regulated, 190 
reve:sjon duty, wlien exempt from, 163 
rules of, provision for appointment of officers in, 143 
secretary, duties of, ‘146 

special meeting of, power of Chief Registrar to call, 158, 
159 

stamp duly, documents of, when exempt from, 161 
statutoiy piivileges as to meetings, 159 
subscriptions of members of, nature of, 156 

to charities, provision in rules for, 170, 171 
transfer of engagements^ by one, to another, 193 
treasurer, i»roTifi(m for appointment and removal of, 146 
tiustces, appointment and removal of, 144 
duties of, 144, 145 

persons ineligible for appointment as, 144 
vesting of property of, in trustees, manner of, 169 
registrar, acknowledgment by, as ti coniphaucc with statutory provisions for 
registration by society, 131, 132 
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registrar, appeal from, on refusal to grant cortificate of secession, 134 
approval of new name of registered society l5>y, 136 * 
nwaid of, for dissolution, eff<‘ct of, 2U1, 202 

natiiie of, 201 

rompulsory cancellation of registry, power of, as to, 203 
dissolution by award of, application for, procedure, 201 
friendly societies, of, appointment of, persons eligible for, 150 
functions of. 130 

inspection of affairs of registered society by, 174 
new trustees, notice of appointment and removal of, to, 114 
return of report of quinciucnnial valuatmn to, 171 
registration, acknowledgment by registrar, when evidence of, 131, 132 
application for, by society, how made, 131 
benevolent societies, of, when perini'^sible, 125 
branch societies, of, when simultaneously with parent, how 
effected, 133 

society, of, as separate society, bow effected, 134 
dividing societies, of, provision relating to, 12G 
fnendly societies. Act providing for, 121 

l<>iendly Societies Acts, under, as not eff(*otmg incorporation, 
133 

fnendly societies, central office for, situation of, 129 
incapable of, 126, 127 
natuie of, capable of, 124, 125 
of, constitution of registry, 129, 130 
society, of, illegal rules may prevent, 138 
illegal association for want of, protection under Liaiccny Act, 
1«(;8 .127 

meunhers, number of, before society capable of, 131 
refusal of, by cential offiee, appeal frcjni, 132 
slate chib, of, conditions under which effected, 122 
societies capable of, 123 

illegal lor want of, 127 

of, under the Act of 1896 with permission of Treasury, 
325 

special resolution, of, at cential office, provision as to, 160 
tiacle union, of, under Frumdly Sociei-ies Act, 1806, as to, 123 
United Kingdom, of society canj^iig on business in more than 
one part of, 132 

working men's clubs, of, under Incensing Act, 1902 ..132, 133 
* when permissible, 126 
registry, application for, forms of, 331 

blanch society, of, when no bar to evidence of secession from parent, 
132 

friendly societies, for registration of, constitution of, 129 
' cancellation of, compulsory, power of* registrar as to, 203 

on society becoming a limited company, 195 
report, valuer, of, appointed, for qumqueuiiial valuation, duty of society as 
to, 173 

returns, annual, of registered society, provision for sending to registrar, 173 
regi5.tercd society, duty of, to make, of funds deposited and assur- 
ances to which they jclato, 168 
rules, accounts, provision for kecpljig, 173 

alteration of, at place other than provided, effect of, 159 
effect of, 140 

power of society as to, 139, 140 

amendment of, acknowledgment by registrar, effect of, 141. 142 
registration of, before becoming valid, 140 
to comply with provisions regulating conversion of 
society into company, 196 

application of funds of fiicndly society when vtira vires according to, 
123 

to record, of society registered in another country, form 
of, 132 

appointment of new trustees in accordance with new and unregistered, 
effect of, 141 

auditors, provision for appointment of, by, 148 
award made under, enforcement of, 179, 180 
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rules, cancelling registration of, provisions relating to, 143 
collecting societies, of, provisions rehitii'g to, loO 
commit tee, no power in, to coiitiart outoidc, 137 
contract between society and its iiieriibers to be found in, 
copies of, supply of, to peii-<ni<! r^Mjuiiing, 137 
decision in disputes given aceoiiling tn, ellcct oC, 177, 178 
disputes, classes of, to he settled as diMctnd by, 176, 177 
piovision by, for settlement of, 17G 

remedy of member as tn, wlieie no jirovisinn in, 183 
dissolution, wliere provision miisi Imj made for, 197 
false statements as to, liabilil}’^ of peis(w<s making, 186 
fiienclly soeieties, of, contents of. 138, 139 
iJlegal, ineventmn of rf'gistr.ii.ion of fiiendly socictv bv, 138 
infants, piuvision for memb'‘i.‘'hip of, 117 

investment of funds of legistcM'd society, firovision for. in, liu 
Tiisfieos of the pt'ace, wlicn decision final, f^y provision under, 182 
liability of society f<jr wiong done by ofT’cn contrary to, 149 
now liranches, of, regulations atTect mg, 134 
partial amemlment of, di-^('retion f»f jeo-i-liaT as to, 141 
proviHion in, for settlement of dispiitrS, i llect nt, 1 < 7 
legi'^tcied rociet^’, of, pioT-ision for a pjxuiitmcnt of olTieers in, 143 
secietary firovision for appointment of, 145 

soejcties, of, existing jo lor to Act r>f 1896, i.roM^ions i eluting to, 123 

other tlian fiiendly st.cnlii's, ellttd of, on pei'^ons cl.airnmg 
thiongh them, 137 
society, of, effect of iccoidmg, 132 

statutory jiroviaions under Friendlv Societies Act, 1S96 relating to, 
138 

subsciiptiOTia and tines, provision for, by, 156 
treasuier, as to ayipointiiK nt ami ii‘Pin\al of, fi)Tm of, 116 
iinregisteii'd society, of, how alleied, 14i> 
sojI, eeutiaJ ullice, oi, ai3tbentieati<ni of docnineiits of frnmdly wjcieties by, 
13(» 

secession, bianch from society, when invalid, 196 

secrelary, appmiitment and ieino\al of, piovision in ruh's for, 145 
cmbe/zlernent by, liability of to pio.'^ccution, 189 
false prcf(‘nce, liabdity of, .as to, 189 
legistered society, of, duties of, 1 16 
securilies, autlKunsed, for hinds oL reei^Lenul societies, 167, 108 
“ sc‘nat(‘,” mecining of, l.*>3 

“hickness,” when deemed to include “insanity,” 124 
slate club. Assurance Comx'anies Act, 1909, when within the, 123 
nature of, 121, 132 

receiver, when a]jpoin(ed of unrciristercd, 197, 198 
registration of, coRditions uxioii which, mav be eirccLed, 121, 122 
societies, quinixucnnial vcdnatioiis to which rules as to, do not apply, 171 
registration, capable of, 123 

lilies of, other than fiiendly soeieties, effect of, on x^ersons claim- 
ing tlnouL'h them, 137 

society, appoint merit of nibitratoTS, olT^ct of neglect to make, 179 
branch, regi.st rat ion of, piovjMons relating fo, 133 
central fund, with, piovisions for registration as single, 13.8, 134 
contract between mcmbeis an^, to be found in rules, 137 
illegal for want of registration, when, 127 
name of, chojce of, limitations aflccting, 135 

new branch of, cslablislimcnt of, provisions as to notice to registiar, 
134 

refund of funds of, liability of members on imjiroper division, 157 
rules of registered, alteration of, 139, 14t) 
stalul,ory privileges of, cfiect of recording rules, 132 
epocial case, statement of by arbitrator, 179 

meeting, rrsta of. ‘^fcurity for, may bo required, 169 

evidence requirccl to support application to Chief Rc'gistrar 
to call, 159 

regjsteretl society, power of Chief Registrar to call, 158, 

time and place of. Chief Registrar's power as to, 169 
rt olution, change of name of registered society by means of, 136, 130 
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Special resolution, conversion of register ivl society inlip limited company by, 
103, 194 • 

definition of, 160 

memnriiiidiirn of as^sociat ion, as, provisions rotating to, 191, 
195 

regiwstration of, at ccntial nQi^v', provision as to, 100 
Te*]U]rod for pur pesos of tlie Aot, when, K)(^ * 

specially authorised society, acknowloil^nn iit oC legj try of, provisions re- 
lating to, 132 

fee for acknowledgment of logJ^lry of, 131 
stamp duty, docnnionta of legitfcred society, wIioti ovct[j[)t troni, lb I 
mortgage to fiiendly sooict^*^, 161 
statute, construction of, giving preference to society, 163 
statutory privileges, etfcct of, on recording of rules by socifly, 132 

receipt on vacating mortgage, exemption of rcgistcied society as to 
stamp duty on, 161 

stock, transfer by directum of registrar on absence of trustee fiom Uiitish 
Isles, 170 

" suh-divi'iinn,” meaning of, 133 

subscriptions, members rr'^fistered friendly socif^y, of, neture of, 150 

non -paymi fit ot, provision in lub^s lor eoiisf^iuriiei's an, 156 
rcgistcied society, by, to chariLi'*s, j)ro\ isiori in rules Im*, 17(j, 
171 

rub'S, provision in, lor, 156 

suspension, member, of, for non -cojnplmnce with award, 180 
“tent,” meaning of, 13»3 

Teiritoiial Iforce, disjmtes between members of, and friemllv soeiotv, how 
decided, 182 

mcrnlKMs of, provisions as to, when absent on duty, 150 
“the registrar,” meaning of, 129, 130 

trade unions, regist r.itjon of, under Fiiendly Sneietics Act, 1306. 123 
transfer of member of eollect mg society, net',essit.y for written consent, 157 
treasurer, iiailee of society’s funds, responsibility as, lli> 

cm bo7.z lenient, by, wlien not as ser\a7il or cleik, 189 
registi rod socieU, of, provision iii rules for appointment and re- 
moval of, I'lG 

Treasury valuers, ap[>onitm(‘nt of, 172 

trustee "absent fiom lintisb Isles, transfer of stock on, by direction of regis- 
trar, 17(t 

death of, devolution of foojicity on, 170 
raisajipropi lation by, natuie of ch.irize, 189 

pi'oceedings ag^ainsl, by other tiustcis, fitatntory right as to, 191 
triislccs, aflniittance of, by lord of the manor to copyhoMs, 169 
appmiitincnt of, to sue or to bo sued, 131 
investment of funds, duty of, as to, *1 15 

liability of, for sanetioning loan on pej^eonal ^eeuiity, 166 
to account for society’s moneys, 115 
litigation, as jiropi i paitics in, 131 

notice of a]'poiiitnient oi removal of, to registrar, l-hl 
persons ineligible for appointment as, 114 
r«~gisteied society, appointment and removal of, 114 
duties of, 144, J 15 

undeveloped land dutj^, registered s^>cii‘ty, when exempt from, 162 
United Kingdom, legistration of society carrying on business in more than one 
part of, 132 

unregistered society, action by, to recover money from treasurer, how main- 
tainable, 190 

Assurance Companies Act, 1909, power of Board of 
Trade to exempt, from provisions of, 164 
disputes between members atid, provision for deter- 
mining, 178 

dissolution f»f, when court will not restrain. 198 
enactment aj:)plieable to, 121 
prosecution by, iiatnic of proceedings, 190 
rub‘R of, alteration of, provisions relating to, 140 
status of, 127 

valuation, quinquennial, of asset^s and liabilities of registered society, 171 
societies to which rules as to do not apjdy, 171 
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valual.ioQ, quinquennial, whore socictj has branches, as to inclusion of all in, 
172 

valuer, report of, appointe<i for quinquoiHiial valuations, duty of society as to, 

Treasury, power of, as to appointment of, 172 

vesting of pi^operty of registered society in tiustees, manner of, 169 
voluntary,** meaning of in connection with subscriptions to friendly socie- 
ties, 12i 

“ voluntary contributions,*’ meaning of, in the Scientific Societies Act, 1843 
. J24 


widow,'* meaning of, 124 
will, nomination, when operating by, 153 

Invocation of nominatum by, when valid, 153, 164 
wimiing-up, jurjsihction of the court as to, under Companies (Consolidation) 
Act, 2(12, 2<)3 

witlidriiwal of na-rnber from mutual guarantee society, when parol notice to 
agent sutficieut, 167 

money invested with National Debt Ocmmissionors, effect of, 


woi Icing men’s clubs, registration of, unden Lieensing Act, 1902... 132, 133 

when required, 126 


GAME, 

accessoiy, liability of, under Toaching Prevention Act, 1862.. 237 
agn coineut, iaiidiord and tcn.aut, between, to negative compensation under 
Agricultural Iloldiugs Act, 1908, effect of, 221 

Holdings Act, 1908, compensation to tenant under, when pay- 
able, 224 ^ •' 

agricultural tenant, game, inrhts as to, where sporting rights reserved, 221 
giant ol bhootiiig lights to tenant by, 22U, 221 
Giound (Jame Act, 1880, offences that may bo committed 
by, undtr, 221 

niooj lands, rights of, over, 222 

lights of, ovei uuincJosed non-arable land, 222 

wdierc game lights not reserved, 22U, 221 
arms, ponclicr carrying, effect on ehaige against confederates, 2J4 
pnneliing with, {K'nalty for, 23(> 
arrest, gamekt'cpcrs, geiicial powers of, as to, 244, 246, 24G 
tiespasser, perse »» is having right to, 228 
assault, puachci, by, penalty for, 23 1, 255 

where offence triable. 235 
assisting trespasser, when ollenco committed. 230 

authority, kiJ^ganie^ to, under (Ironnd (Jame Act, 1880, requirements as to, 

persons whoepay be given, under Ground Game Act, 1880.. .223 
224 ’ 

bait, poisoned, liability of persons using, 227 

barbfd wiio, nuisance, whou landowner committing, by use of 227 
buds, game, wh*‘u, within Wild birds Prob^rUon Act, 1880. ..2{jy * 
wild, eggs of, Vvdien not the subject of laic^ny, 214 
black game, extent of close season in certain counln's, 210 
c.;pfive, tame or, aniinal ft^rce nature, property in, 211 
eiaim of right, when jurisdiction of justices ousted by, 231 
^^*258 county council, register of licences to be kept by, 260, 263, 261, 


close season, black game, extent of, in certain counties, 2J0 
game, provisions relating to, 209, 210 

licensed dealer, liability of, for possession of game in, 269 
compensation of tenant by landlord under Agricultural TIoldmgs Act, 1908 

. . . * 


conviction, night poaching, for, form of, 233 

court of summary jurisrbction, proceedings in, time within which to com- 
mence. 

Crown, game, derivation of right of to kill, 211, 212 

rights of the, as to forests, chases, manors and warrens, 212 

agricultural tenant under Agricultural Holdings 
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damage by garao to crops, rights of tenant as to, 218 
damage feasant, distress, liability of animals tu, 228 ' 

damages foi tre^jjass ou game rights, nv\*ismo of, 225, 226 
dealer in game, peisons who may sell to, 257 

provisions of iicericc "i anted to, 254:, 255, 250 
deer, boasts of forests, inchisjou of, in, 215 

11 ) ej used, ollences in lespect of, 262, 263 
meaning of, 262 

possession of, or pait, unaccountable, liability for, 2Ct 
snaies or engines for, setting, 263, 261 
taking oi killing, provisions relating to, 202 
tame, larceny as to, 2G2 
wild, statutoiy piotection of, 262 
deerkeepers, assault uptju, or assistants, liability for, 203 
authority of, ar cl then assist ants, 263 
discharging gun over neighbour ’t. land, 223 
dipfress damage feasant, liability of animals to, 238 
dog licence, omipsinn to take out, nature of offence, 253 
penalty on omission to produce, 254: 

Iiroceedings in lohpict of, who may institute, 264 
pj eduction of, vvIjo may re<iujre, 263, 251 
j)urpose for which re<piired, 263 

legister, duty of clnk of county council as to keejiiug, 254 
tiespass, when committed by, 226 
doines[u* aniinaJs. shouting, liability of persons for, 227, 22S 
eggs, game birds, of, right of property in, 214 

liability of unaiil hoi if-eil pexsons found pos&essing, 260 
“game,” within tho expicssioii, 214 
wild birds, of, \Aheu not the subject of laiceny, 214 
“ engine,” meaning of, 20U 

exemption, game licence, as to requiring, 218 

of holder of, from taking out gun licence, 251 
gun licence*, person entilh'd to, m re^-pect of, 251, 252 
fercB nature, animals, as to propeity in, 211 

captive or tame animal, ju'opru’ty in, 21 J, 213 
fines, appropriation of, 233 

iircaiins, use <•£ at night, prohibition of, 210, 211 
forest, beasts of, inclusion of doer in, 215 
franchise, nature of, reference as to, 214 

right by, how esta])Ush« d and where existing, 216 
free chase, hunting or coursing by right of, where no oilenco, 230 
wanen, hunting or coiirhing by light of, where no ollcnec, 230 
game, agricultural tenant, lights in regard to, where sporting lights ro- 
served, 221 

“ game ” buds and animals denoted by expression, 208 
game, Christmas Dav, killing or taking, on, oflcucfs of, 209 
Ciown, derivation of right of, to kill, 2ir 
damage by, right of tenant as to, 218 

rights of tenant under Agricultural lioldings Act, 1908... 
224 

dealer in, nature of licences required by, 254, 256 
dehnition of in Poaching Ib-evi-ntiou Act, 209 
eggs within the meaning of, 214 
holder of licence to kill, riglft to sell, 261 
hunting, liberty of, not included m, 218 

injury to rights as to, without entry on land, when committed, 226 
kill and carry away, right to, nature of, 219 

killed, property in, wlien puisucd on to giound where killed, 213 
killing or taking, without licence, penalty for, 246, 247 
Darceny Act, 1861, when the subject of the, 239 
larceny, when the subjeefr of, 212, 213 

licence to deal in, animals and birds for which requiie<b 258, 259 

form and provisions as to issue of, 255, 266, 267, 
268 

how obtained, 266 

persona not entitled to hold, 266 

who may sell to holder of, 267 
provisions of, 256 
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g.jnio, Jjcciicc to deal in, when necessary, 254, 253 
Kill, 246 

Poaching Prevention Act, 1862, wii.hin the, 238 
poison, using to kill, 211 
piivate ri'^hts over, nature of, 225 
proiieity in, lights of, 211 

naluio of, in killed, 212 

puichase of, from otlier than licensed dealer, penalty for, 261 

rations privilegii, right to, without rcferc iiCii to occupation of land, 214 

iinlit. to, wln-n a franchise originating in grant from Crown, 214 

salt* of, by gamekeepers, 242 

sealing, fioiu land of another, 226 

selling, witliout licences penalty for, 261 

Sunday, killing or taking, on, olfence of, 209 

tresfiass as lo, right of act ion m respect of, 225 

in puisuil. of, lights of paitios against tiesiiasser, 228 
search of, liability of hunter, 213 
use of, killed bv gamekeeper, pietuaiplion as lo, 240 
(Jaine Ae,t, object au<l extent oi, 20.S, 209 
“ game lawtj," tmm, nieatiing and use of, 2u'8 

game Iiecnce, exc iuplion of ju-ibons holding, fiom taking out gun licence, 251 
exomjitions in i(‘Sj»cct of perbOiis requiring, 248 
granting of, 219 
luodiietiun of, 249, 250 
puj poses for which leeiuiicd, 246 

legifucr, duty of cleik i^f county council as to keeping, 250 
time at which in foice, 2J9 

Came Licences Act, I86n, aiithoiity .idnniiistering the duties levied bv, 246 

deer, pTOvisions m, rehiting to killing of, 208 
extent of provisions of, 217 

killing, taking, oi pursuing game, offence of, under, 
247 

gamckeepcis, appninlnient of, by lord of a manor, lordship or royalty, 240 

ojd'iiary cinj-ik\vers, 240 
aircrtt, jiowc'Ts of, 211 

Cottages occujiied by, when notice to leave not required, 240 
game licence, when not entiiled to demand production of, 250 
required by, 248 

gun licence, when required by, 212 

licence, j>ei‘5oris who may take out game, for, 241, 242 
required on cnijdcymcnt of, 241 
to lull game, when requned by, 241 
powcis of, ellect of holding licence to kill game on, 243 

ivheie appointed by lord ot a inaiior, loid^hip, or 
ifoyally, 240 

logistrat^n of appoiutmcmt of, 241 
sale of game by, 242 

Wales, appointment by landowner in, 241 
gntheiiMg bud or Ireast falling on ru igldrour^s land, 229 
giouLul gniuc, meaning of, in Ground Game Act., 1880 209 

oceuijying own^'r, rights of, on gra*it oi sporting rights, 217 
Uocr (►jf land, where rights of, rcstiicted as to, 221 
tiround Game Act, 1880, agricultural teuaiil, rights of under, 221 

authority to kill game under, requirements as to, 
222 2*23 

ellect of, on tenant’s rights, 218 
persons who may be authorised under, 223, 224 
gun, cai lying, without licence, liability for, 252 
“gun,” term, what is included in, 251 
gun licence, evr mpiion, persons entitled to, 351, 252 
form and mode of issue of, €53 
gamekeeper, when requii’Cd by, 243 
uon-prodijctum of, liability for, 253 
person,, lefjuujng, 251 

production of, v lio mav require, 252, 258 
register, ^duiy of clerk of county council as to keeping, 253 
Gun Licences Act, 1870 , proceedings under, when failing under Game Licences 
Act, 1860... 261 
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hares^ foreign, refitrictione on imi^oxtaiion of, 210 

licence to kill, when requned by pliuot ing tenantf 217 
licensed doahjr, liahilily of, for scll.ng out of s-aason, 260 * 
highway, i)ublic rights over, limits of, 226 
liuiitcr, tifspu.-'jS in senrcli oi game, when liable for, 213 • 
indictable oilence, comiiioncemeiit ol i)joce''<ljii for, 235 
information, Game Act, time for laying under, L'lO 

Game Tjicencc'? Act, time itM living under, 217 

irregularity ki, on summons, how cured, 232 
tTi , a«gainht who may lay, 232 

innkeepois i ighi 1<j sell game, 255 
joint tenants, riglits of, how exeicised, 222 
inslit'es, nil i.'.djetiou ol, olb'ct oL claim of riglit on, 231 
killed game, property in, when pursued on to ground wheie killed. 213 
land, neighbour’s, sbooting fioin, at game started on own land, 229, 
230 

oceupjcr of, lighfs as to game, 216 

sale of, for building purposes, when subiect of shooting rights, 220 
landlord, exemption of, fjoin provisions again 1 u-se of pojsoii, 211 
liabilily of, undei Ag^iculluial iiolding-! Ael, 11)!>H 224 

notice ut damage, lights of, to, under Agiicultuial Holdings Act, 
1908 224 

rc*b(i\’atnm <if game lights by, 2it3 

rights of, wlieii rigid to game vested in other 2 'erson, 226 
larceny, jioaoliri, when Cinniuitted b 3 ', 213 
Laiceny Act, 1861, game, when the subject of, 239 
leave and liciun'O of oecui>ier, defence of, 230, 231 
le'^sor, reseivatjoii of exclusive light of sporting, 217, 21 B 
Iictuco, r.iirying ltliii witbnut, tiabilitv lor, 252 
defence, of (jccupier, wlien a, 230, 231 
dog, penallub fui onubSiun to pioduco, 251 

pioduetn n of, who may lequiie, 253, 251 
game, foini of, 219 
giant ol, 210 
production of, 210, 250 
])ni}K^'<(.s for whudi required, 240 
lime at whieli in foice, 210 

to deal in, anirnalt and bmls for wliieh r'u^uired, 258 259 

form and provi‘<ioiis as (o issu(‘, 255, 256, 257, 258 

how obtained, 255 

pei^ons i«^»t entitled to hold, 255 

who may sell to holder of, 267 
pioMSioiiS of, 25G 
wlien necessary, 254, 265 

kill, etlefi of holding, on j>owcis of gamekeepois, 2(3 
rigbis of liolder to sell *maiTie, 261 
when required by ganiekucj^ifrs, 241 
ganiekeepei ’s, leuiun'd on employment <jf. 211 
to kill game, notice of, 212 

gun, f.vemption finm taking out, persons entitled to, 251, 252 
fojin and rwode of issue of, 252 
Iieisune requned to hoM 251 
pioeluction of, wbo may require, 252, 253 
whou re(|Uirod by gamekeepers, 243 
killing or taking game wuthimt, penalty for, 240, 217 
Jti-ensed dcalei, close season, liability of, for jiosscssiou of ganni during, 25S 
game eggs, possession of, bv, penalty for, 200, 261 
haies, liability of, as to, 2GU 
olTciices for which, may be liable, 261 
penalties to which liable, 2G0 

lord of manor, rights of, as to sUoottug over waste land, 215 
leseivation of rights of, effect of, 215, 216 
maii-tiaps, use of, ill-'gality of, 237 
maoter of hounds, liability of, for trespass, 226 
im&demeanour, har«‘S or rabbits, when taking or killing a, 239 
moorlands, agricultural tenant, rights over, 222 
net, use of, in taking game, under Poaching Prevention Act, 236 
night, beginning and ending of, 233 
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Njght Poaching Act, 1828. ganie within meaning of, 233 

notice, of damagi!?, 1o landlord iiudcr Agriciiltnral FToldings Act, 1908 224, 

225 

occupier, land, rights of, as to game, 216 

Leave or licence, inability to give, wheio right to game reserved, 
231 

of, when a defence to charge of trespass, 230, 231 
owner, rights of, as to game, 216, 217 
rights of, against trespasser, 228 
offences See penalty 

owner, non-occupying, rights of, on letting land, 217 

occupier, rights in ground game after grant to tenant of shooting 
rights, 217 

of, over game, 216, 217 

penalty, deer, for setting snares or engines to unlawfully take or kill, 204 
unaccountable ptisscssion of, or part, 264 
dog licence, for omission to produce, 254 

in lespcct of, allocation of, in police proceedings, 264 
firearms at night, foi uso of, 210, 211 
game, for selling without lii‘ciice, «j 257 
gun licence, for non-pinduction of, 253 
without liccticc, for eairying, 252 

haiGS, for exposing import-ed, for sale, duiing prohibited season, 210 
killing taking nr pursuing game, fur, under Ctaine Jjiceiices Act^ 
1860 246, 247 

Jjniccny Act, 1861, for offence against game under, 239 
licence to deal in game, liability of holder of, to, where revenue 
licence not also obtained, 258 

licensed dealer, lialiihty of, to, possessing game after commencement 
of close season, 259 
to which, may become liable, 260 
p>g<'on or house dove, for killing or talcing, 214 
poaching by night, for offence of, 233, 231 
Poaching Pievcutioii Act, 1862, uiidci, 238 
poison, for use of, in <li‘stiuction of game, 211 
vSunday or Christmas killing c^r taking game on, 209 

tiespass by day in pnisiiit of game, for, 228, 229 
pigeons, tame, protection of, 213, 214 
p«)aclii‘i, aiint'd, jxnialty t-o whioii liable, 230 
assault by, penalty for offence, 234 
defences open to, 230 
laiccny, when committed by, 213 
poaching, day. icnj<*di(‘s of ownci agaiii’^t offender, 228 
night, iiat urc of offence, 233 

reaching Prevention Act, 1862, facts to be proved before conviction under, 237 

game within meaning of, 236 
object of, 235, 236 
police, power of, under, 236, 237 
pioceduic under, 238 

poison, game, de-^truetion of, by use of, provisions against, 211 
use of, liabiliiy of pcrsoiiB for, 227 ' 

police, pnweis of, under Poaching Prevention Act, 1862 ..236, 237 
possession of game by unauthorised peison after foity days of commence- 
ment of close season*; 262 

stolen bird, b(>ast, plumage or skin, of, liability for, 239 
private lights over game, nature of, 22B 
procedure. Poaching Prevention Act, 1862, under, 238 
proceedings, game Jaws, under, regulation of, 232 
property, animals ferer naturce, where none in, 211 
game killed, in, nature of, 212 
rations in animals, hbw acquired, 211 

«o/i, in animals, nature of, 211 

public place, meaning of, within Pojiching Prevention Act, 1862 . 236 

rabbit hole, definition of, 217 

labbits, extension of Game Act to, 208 

ratione •privilegii, game, right to, without reference to occupation, 214 
properly in animals, how acquired, 211 
mU, property In animals, nature of, 211 
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GAME — con tinned. 

register, dog hcencea, 264 

game licences, 260 
gTin licencf'S, 263 
licensed dealers in game, 268 
registration, gamekeepers, of appointment of, 211 
reserv'atioD, landlord, by, of game rights, effect of, 218 
lessor, by, how effected, 217, 218 

of exclusive right of sporting, how far void, 218 
manorial rights, of, effect of, 215, 21G 
sporting rights, of, effect on agricultural tenant, 221 
how construed, 215 

residence, definition of, 223 

revenue licence, dealer in game, penalty to which liable for not obtaining, 

268 

required by, nature of, 268 

sand-giousc, protection of, 210 

search, police, power of, to, under Poaching Prevention Act, 1862. 237, 238 
shooting tenant, hares, when licence required by, to kill, 217 

infiiiiging rights of, liability of occupying owner or teiiamt 
for, 219 • 

rigbls of, extent of, 217 

how dcriv(‘d, 219 

sale of land for building, subject to rights of, effect of, 220 
sporting rights, reservation of, how cooirtiued, 216 
S])ring guns, ilh'gnlity of use of, 227 
sub-lessee, rights of, to ground game, 221 
summons, irregularity in, how cured, 232 
Sunday, game, killing or taking, on, 209 
swans, pjopeily in, 213 
“ taking,” meaning of expression, 209 
tame animals, shooLitig, Liability for, 227, 228 

captive* or, animal /erre nafurce, projjcrty in, 211, 213 
deer, larceny as to, 262 
game, straying, property in, 213 
pigeons, jnutcction of, 213, 214 

tenant, agr icultuial, rights of, whoro game rights not reserved, 220, 221 
Giound Game Act, 1880, effect of, on rights of, 218 
sbooling, extent of rights of, 217 

bares, when liceiico required by, to kill, 217 
rights of, how derived, 219 

title, question of, effect on juiisdiction of magistrates, 231 
“ to take,” meaning of, as to game under Larceny Act, 1861.. 239 
trespass, committed, when, 225 

by, when committed, 226 
game, application of to, 212 

as to, right of action for, 226 , 

hunter, by, when light to game estalJlished per indusfriam, 218 
liability for, in the case of game, 212 
master of hounds, liability of, for, 226 
natuie of, to be actionable, 236 

on ncighlmuf's land to shoot game started on own land, 229, 230 
poaching by day amountiiig to, remedies against, 228 
remedies of aggrieved party in respect of, 225, 226 
trespasser, arrest who may, 228 • 

assisting, offence of, 230 

claim of right by, effect on jurisdiction of ju.stices, 231 
engines to injure, illegality of use of, 227 
gamekeepers’ powers of arrest with resiiect to, 243 
information against, w'ho may lay, 232 
persons having right to arrest or remove, 228 
removal of, rights of aggrieved party as to, 226, 227 
trial, poacher, for committing assault, 336 
trover, game, when action for, maintainable as to, 212 
nninclosed non-arable land, agricultural tenant, rights of, over, 222 
Wales, gamekeepers, landowners in, when entitled to appoint, 211 
warren, beasts of, animals included in, 216 
waste land, rights of lord of manor as to shooting over, 216 
wild birds, close time for purpose of protection of, 210 
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GAME — continued, 

wild birds, eggs pf, when not the Fuhic't of larceny, 244 
deejt, protection of, by statute, 26'J 


GAMING AND WAGERING, 

account, between partners in betting trau'^acting, 278 
‘ace of hcaits, illegality of, 285 
action to recover prize, when mainfainablc, 272 

advcrti.seincnt relating to bcl ting-house, when ofTcnce committed, 298, 299 
ugent, non-liabihty of, for failure to carry out instructions of principal, 
277 

principal and, cfTcct of pro\iDions of Gaming Act, 1892, on transac- 
lions between, 27G 

relation of, where jierson ppcculaling on Stoik Ex- 
cliauge tbrciugh lin/Iwi, 2fiU, 281 
when accountable to yiriiiCijjal, 270, 277 
ngrceuicnt as to betting partnership. Iialulity ('tfc paitnors as to, 277 
iimmal? haili’ig of. ki'epiug for, ])<‘nri]ty for, 2.S'> 

appeal, ganiiug-house, acninst ron\ict.ion for offence relating to, 280 
ai>propiiation by Rtakehulder, ellcet of, 275* 

extent of aullioiity, 275 

aibitraiors, wager, as to terms ot, when di'eisiori of, binding, 271: 
art unions, exemption of, from fiperatmn of fjottery Act^ 2>0l 
Attorney-Geneial, lotteries, power of, as to pecnriiaiy penalties for ofToTiecb 
connected with, 304 

autornaUc machine for gaining, use of in shop, liability of sliopk^'e-jn'r, 

288 

lottery \Ahen a, 301 
baccaiat, game c'f, whtoj Ia\%^fuf, 2S,5 
backgamnion. illegality uf, < xci'ption as tri, 285 

Iiejiing of animals keepii’g plaee foi lighting or, ptmally f'U’j 285, 28C 
basset, illegality of, statutoiy provLsioos as to, 285 
bet, aiceptancc of o'his as C'mstituTing a, 207 

agent, wJien aecounfahI(‘ to piinejpaJ foi , 270 
deposit in ies}K‘ct of, wlieii ieeo\ eiabh', 272, 27.3 
bolting on culms, infants, uffetiee of sending to, 293, 291 

depo'^its, reel ijit of at belt ing-liou'-o, oj/cncc of, 298 
foieign count ly, secuiities given in re^^pect of, in. when action main- 
tain. ihle, 282 

money 9 iit fur purpO'.c's of, when recoverable, 279 
nature of, ])iolnbi1ed, 2t)(i, 297* 
jH'r^nn umh i sixteen, ^^^th, penalty for, 29.3 
place, what may be a, foi ijuijnse of, 205 
luivate juopcity, on. wln-U deciiiod in public plaee, 292 
public Iihi.nics, jn- 292 
place ui, 291 

railway cairiag-e, in, when iteomed in public place, 292 
bi tling-huuse, advertistmient lelating to, when otlonce commit tod, 298, 299 
club yueuiisw’, when noi. a, 290 

inMling pei^uns to resort to, fnr purpose of betting, 299 
kcepj 'g of, pioliilntlon as to, 204 * 
place U'^ed for payment of bets, wlion not a, 297 
stakis, dej)o.''it of, uitb owner of, eJlcct of, 275 
betting machine, g.iino of chance, \vlica in the n.ituro of a, 292 
part uei ship, account in, 278 

agreements relating to, liability of partners in respect 
of, 277 

broker. Stock Exchange, on, employment of, for x^^rpo&c of speculating, 
nature of ti ansactioii, 28.3, 284 

bye-laws, betting in streets and public places, prohibition by, 293 
Charing Cross, horse racing, res trie tionfe as to, when within ten miles of, 
287 

chemin-de-fer, game of, when lawful, 285 

circulars to infanta inviting betting transactions, offence of sending, 293, 
294 

club, betting-house, when not a, 290 
cock-fighting, prohibition of, 284, 285 
compel tion, wager, when a, 267 
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GAMING AND WAGERING! — eontinurd, 

consulcrations, gaming, securities given for, effect of Gaming Act, 1710, as 
to, 1280 

securities given for, connected wnth betting transactions, effect 
of, 281 

contract, gaming or wagering, effect of fresh promise for new considera- 
tion, 271 

loan, secured by mortgage, effect where payment of wager attaefled, 
270 

profit sharing, ^or, when by way of wagi-ring, 269 
sale of g(K)ds not yet obtained, legality of, 270 

of unasceitaincd value, natiiie r)f, 270 
Stock Exchange, between bioker and cln'tif, when a wager, 281 
test of legality of, wlu*n fur sale of 270 

wagei, when precluded from being a, 2ti9 

wlierr* clement pre*-’''!!! in, cllect of, 270, 271 
contracts, gaming and wagei ing, what aie iiicJuded in, 271 
or wragering, by wav of, when vonf, 271 
stocks and shares, to jiay dilRutuices on sale of, when voiil, 283 
costs, plea of (laming Acts, no giuurid feu* dt*piiving defenO.int of, 27 1 
coupon cornpetit mil, coiisideia^on in, clciiiGrits C{aiibiiii!ig to form, 260 

pijjieiple ajuiliod wheie olhecs ii^ed fni I'^-inng coujtons, 
206, 207 

ch fence. Gaming Acts, plea of, 271 
deposit on but, when leeoverable, 272, 273 

iccovcry of, wlioii aetion inainf niiiahlo, 272 

made to owner or oeeijj>ieT of botting-houso, 273 
depositors, stnkeliolde-r, relation of, to, 273 
deposits, betting, rcceijit of at bet ting -house, 298 
dice, illegality of game in which used, 285 

<ldlerences, coTtlra< t w'lth )»roker on Stork Exchange, as to payment of, 
legality of, 281 

contracts for payment or Teceii)t of, when void, 283 
evidence, conmion gaming-hfuiae, to, n.ituij; of, 2SS 

foicjgn country, money Imit in, for purpose of gaming oi betting, wJun 
leeoverable, 282 

secinitios given for bets made in, when action not mani- 
taiiiable on, 282, 283 

wag<'r made in, inability of w’^inner to reenver upon, 28 J 
lottery, prospectus inviting subsei ipt ions to company for purpose of, 
when not an ill'‘gal advi i ti-emcnt, 3o3 
selling tickets of,*olleiice of, 3u3 
frequenting, for ]»iirpo^u of b« tting, what may be, 292 
games, lawful, which have been declared, 280 

unl.iw'fnl, statutory piovisions as to, 281, 285 
gaming, considcratifiiis, security given for, etf^ct of Gaming Act, 1710, as to, 
280 

“ gaming,” meaning of, 2G6, 278 
” gaming contract,” meaning of, 266 

gaming contract, wager, and, distinction between, 266 
licensee, what constitutes, siiffeTing by, 291 
money lent fot purpose of, effect of Gaming Acts as to, 278 
penalty to wdiich person’^ liable for unlawful, 287 
unlawful, when becoming, 287 

Gaming Act, 17 lo, securities for gadiing considerations, effect of, on, 280 
1892, money paid,” meaning of, in, 27t) 

piincipal and agent, effect of, on agreements between, 
276 

Gaming Acts, plea of, as a defence, 271 

gaming-house, appeal against couviciion for offence relating to, 289 
common, evidence as to, 288 

• facts to^e considered in. deciding what is, 288 

definition of, 287 

keeping for purpose of unlawful gaming, meaning of, 290 
liability of persons in connection with, 289 
mamiging or assisting in management, 290 
offences connected with keeping, 289 
resoiting to, penalty for, 287 

search warrants, issue of, whore premises suspected as, 291 
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GA!MTNG and wage king — continued. 

goods, contract for sale of, test of Icgidity of, 270 
ii.'i/ard, illegality* of, 285 
“ horse race,’’ meaning of, 286 

horse racing, licmce, persons who can apply for, 287 

penalty, wheie perbon taking part in, in unlicensed place, 287 
rcstiiotiuua as to, when within ten miles of dialing Cross, 286, 
^ 287 

infanta, sending ciiculars relating to b(‘ttmg to, 293, 294 
insurance pohcie*?, wagois, when treated as, 268 * 
joint tenants, exemxition of, fiom Lottery Acts, 301 

“lent,” money i>aid by thud j)arty, wlum deemed to be, within Gaming Act, 
1710.. .280 

licence, horse racing, who c.in apply for, 287 
licensee, gaming, what itul.os sutTining, by, 291 

oth-‘m'(3 bv, of pc*i iiijf (ing houses to be Irept as common gaming-house, 
290 

limeiick coniijetitions, lottery, when constit utiiig a, 300, 301 
loan abioad, for {.‘urpost" oJ gaming or belting, whcTi ifcoveiablc, 282 
loitering, for puiposi* of bell nig, what may be held, 292 
lottm-ji's, illeg.dity ot, 285 * 

Lott cries Acts, penalties for olIenccR against, 302, 303, 301 
loUoiy, ad V I nuf'g, oil mice of, 3')2, 30.1 

automatic inaciuiie, \\ In n held by ineaus of, 301 
detiiiition of, 299, 300 

iin])oi tal ion of notices or advert iscrnoiits relating to, 303 
liability of xicrsons bctt ing uji or selling chances in, 3ol, 302 
taking part in, 304 
limcriek coin])etiti(>n, v^lien a, 301 

penalties jinminjaiy, x^owi't of Attorney-General as to, 304 
plaee wlrre earned on, elioet of, on, 304 
sctieine of prize di'^tiihution, when not a, 300 

seal eh wan ant, issue of, wb<*ie house su6.x>ectcd in connection with, 
303 

skill, elt^nicnt of, coinbined with chance, effect on, 300 
machine, iiiariipulation of, con diluting a wager, 269 
rnanagi/ig gaming-house, oi assisting in eoriduct of, 290 

raetiojK/lis, obfitruetjon, assemblage of persons for betting purposes in, when 
an, 293 

money lent abroad for purpose of gaming or betting, when recoverable, 282 
betting, for pui poses of, when recover able, 279 

gamine:, to peisons for purpose of, elTeel of Claming Acts as 
to, 278 

payment of bets, for, when recoverable, 279 
“money paid,” oxpiession, in Gaming Act, 1892, meaning of, 276 
money paid, by third jiai^y, to winiin at request of loser, when deemed 
“ hmf. ” witliin Ganiiiig Act, 1710 280 

wrigfT, at*reiiao->t of party to, effect of Gaming Acts as to, 279 
nego'iable instrument, security for betting transaction, as, rights of holder in 
due couioc, 281 

new consideiatiori and fresh iixomise, effect of on gaming or wagering con- 
tiaots, 271 ' 

nmvsriapcr office, coupon competitions, use of, for purpose of furthering, 
effect of, 297 

obs/ruetjon, searching of house suspected in connection with lottery, offence 
of, 303 

“paid,” word, use of, within the Gaming Act, 1892. ..274 
“ x>ar] rnutucl,” gaino of cbiince, nature of rnnchmo, 292 
pait owners, exeiniition of, from provisions of Lottery Acts, 301 
partneiship account in botUng, 278 

agremnente to enter into betting, liability of partners as to, 

wag»'Ts, payment of, by partners on account of, 278 
“passage,” illcgaUty of game of, 235 

penalties, Lotteries Acta, for offences against, 302, 303, 804 
Street Betting Act, 1906, under, 293 
penalty, baiting of animals, keeping place for, 285 

betting with pert-on s under sixteen, for, 293 

betting-house, inviting peisons to, for pin pose of betting, for, 299 
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penalty, bettiiig-housi% keeping, for, 29 i, 295 

deposit, receiving, or giving ackiiowleflgment as io bet, 298 
gaming, for unlawful, for, 287 • 

gaming-house, on summary conviction for ollcucc of keeping, 289 
resorting to, for, L’.s; 
horse racing in unlawful place, foi 287 

uiilicerii>‘*d place, foi, 1^87 
pharaoh, illegality of game of, 28.") 
place, betting, what may bo a, for purpose of, 205 
“ place,” extent of meaning of, in connection with lotteries, 502 
place, receipt of money at, other than place of di*posit, 207 
policies of insuiance, wagers, when treated as, 2(58 

principal and agent, cliect of provisions of (knning Act, 1802, on transac- 
tions between, 27G 

noti-Iiabilily of agent for failure to carry out instauc- 
tious, 277 

relation of, where speiMiIator deals with broker on 
Stock Exchange, 283, 284 

when agi'iit .iceoimlable in gaming and \v,-geiing ti ana- 
act lor^, 276 

private proyierty, public yilaco, when a, 292 

piize fn\ar(ied in laisfiil t'ani'', action to rct‘nvf*r, legality of, 272 
profit sharing, ccmtiact for, vihen by way of wagering, 2 lI 9 
public place, betting in, otience of, 291 
meaning of, 203 
private piopeity, when a, 292 
1 ail way oainaEre, uben a, 202 
railway carnage, public place, wlK'n a, 292 
sale by means of lot I civ, when voi<l, 30] 

search warrauLs, issue uf, where place su^jn'ctod as common garni rig-houso, 
201 

lotteiics, issue of, where house sns[Kclcd in connect ion wjlh, 
303 

secuiitics, bets made abroad, foi, when action not maintajnnhle on, 282, 
283 

consideration*? conTi(*ct? d with Ivttincr given for, 281 
gaming considerations, given for, <‘Ih*ct, ol (Jannng Act, 1710, aa 
to, 280 

security, deposit c-d. appi of)riatic»ii b}’ party, CftM-t of, 275 

ncgvituible in'-! i nnicut as, for betting (laii^.icf ion, rights of Inildc/ 
ill due couise, 281 . 

shoyikcepcr. liabihlv of n-int.*- automatic machine for gaming, 288 
skill, legality of game of, 281 285 

sjioit, jiri/e won at lawful, up hi of action to T(‘Cover, 272 
slake as tin coiisidoration for the contract. 258 
dellnilion of, 2(58 

deposit of, witli owner of belt ing-house, ellft^ct of, 275 
ofler of money on conditions, wLu-n not a, 2i59 
recovery of deposited, 272 

return of, demand by party for, eJTcct of, 274 
stakeholder, appropriate)!! by, 275 

anthouty to paj" stake, circumstances determining, 274 
liability of, for stakes deposited, 273 
position of, with respcct»to partus, 273 
Slock Exchange, broker, position of, by custom of, 284 

speculation on, by employment of broker, nature of transac-' 
tion, 283 

stocks and shares, bargains in dilferences, when void, 283 
“ street,” what is included in, 293 
Street Betting Act, 1906, penalties provided by, 293 
Buretyship, contract of, as dislinguished from wager, 2G9 
sweepstake, conditions of, as a wagering contract, 267 
lottery, when a, 267 

receipt of subscriptions by person who does rujt subscribe to, 
when no offence, 297 

tenants in common, exemption of, from provisions of Lottery Acts, 301 
time bargain, when a wager, 284 

university, sending betting circulars to, effect of, 293, 294 
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GAiMIKG AND WAGEKING — continued. 
unlawful gaming, keeping houae, 290 

• or using }>laoc for, 289 

wager, Abroad, made, inability of W 3 rinf>r to recover upon, 282 

considerations in determining the attributes of a, 3G7, 368 
contract between Stock Exchange broker and client, when deemed 
to be a, 284 

* when precluded fiom being a, 369 

gaming contract, and, distinction between, 2G6 
insurance policies, when m the natuie of^ 2G8 

intention of parties, extent to which couit will look to ascertain, 270 
intimation by paity of intention not to abide by, ejffect of, 274 
machine, manipulation of, as constituting a, 269 

money i)aid at iet]uest of paity to, i-nect of Gaming Acts at to, 279 
offer of money conditional on confoiniing to specified conditiors, when 
not a, 269 

pai trier, payment in respect of, by, non-liability of co-partner as to, 
278 

pavTiKiit of, attached to iiioitgagc to secure loan, effect of, 270 
wagoiiijg coutiact, ddinition of, 267 

naluie of, 267, 268, 269 
pal tics to, 267 * 


GAS, 

.iccidcnt, damage to property of undertakers by, liability of persons as to, 
265 

ga.'^uoIks, at, application of Notice of ALCidciits Act, 1801, to, 3G(t 
accounts, gas coni panics, piovisioii for remitting to local authorities, 272, 
272 

undei lakeis, provision for keeping, 272 
local authorities, gas undertakings lif, provision for keeping, 372 
penalty for lu glect to remit, to cleik of pt ace, 372 
Act of I’ai Jiainent, ctinlii mat ion of piuvisional ordei 317 

alteiations, mams and jnpes, by persons other than undertakers, 358 
amalgamation, mcti opolitan gas cump.init^s, of, 277 
anti-lluctu.ilcr, gas ongiu(*s, on, use of, 351, 356 
appeal against deeisiou of gas examiner, 290, 392 

msjx'otor of meter, how marie, 351 

ailntration, settlement of di'.pu^cs between undei takers and local authorities 
l.y. SK) 

Boaid of Tiade, provisional ordf^r, ameu<linent of, by, 217 

orders, ccuisidt'ration of application for, b^", 216 
Sale of Gas Acts, aduuni-stiation of, by, 214 
books of gas conij)any, pena]t 3 ’’ for non-pi oduef ion, 368 
ealoiific j)fnver, t( 'iLing for, in metro}u)lis, 292, 392 

cai»ital, gas companicfti« when additional required by, standing orders relating 
to, 212 

issm* of new bv iii.d ro}>olitaii companies, 377, 378 
charges, cuttii'g off supply for non-j)a 3 unont of, 239 

gae, lecfjverv of, by jieibor * biq'plving uj^hcrwisc I Iran under statute, 
2(17 

rents, and, recovery of, by undertakers, 339 
piocrdure for recovery of, ^339, 34U 
reeunty for, 228 

chief gas examiiicr, appeal to, by metropolitan companies, 393 

from decision of gas referees by metropolitan 
company, 390 

power of, to exc-mpt gas companies from penalties where 
cause unavoidable, 393 
repoit of, provisions for delivery of, 393 
Commercial Gas Company, exemption ox, from piovisions of Gasworks Clauses 
Acts, 377 

companies, accourds, provisions for keeping, 372 

metropolitan, respective districts of, 376, 377 
company, gas, piofits of, provisions relating to, 365 — 373 

reserve fund, power to form out of excess profit, 370 
stock and shares of, provision for sale of, 370, 371 
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GAS — continued 

oonjpcnsntion, damage by undertakers, for, 

compulsory purchase, local authority, of t^as undertakings by, 321 
Conspiracy and Protection of Property Act, 1875, notice of, posting up of, 357 
consumer, meter, connecting without notice, liability for. 335, 33i3 
duty of, as to, 335, 33G 

consumption, register of meter, how far ovid< nee, 330 
contract, metropolitan gas companies, by, statutory provisions as to, 385* 
service, of, penalties for malicious hri'acli of, 3.^7 
cost, examination of pip^s, of, in metropolis wIkmc nuisance suspected, 38 1 
costs, payment of, of examination of pipes wbeie contamination not by g.i-., 
304 

petition to obtain reduction of price of of. 3GS 

provisional order, of obtaining, provisions for payment of, 316 
county council. Sale of Gas Acts, administration of. by, 314 
cubic foot, mcasiii cment of, for sale of g.is. 314 
cutting off supply, costs of, r<*covciy of, .'Jin 

on non-payment of icnt, power of undei takers as to, 333 
damage, compicnsation for, done by undertakers, 326 
pip<‘S, to gas, liability, 358 

pioperty of under lakirs, general liability as to, 355, 350 
disputes as to dmsioii of iii^pectoi, limv ditei mined, 35(>, 351 

local aulhoiilies and undoi takers, settlement of by aibitiation, 313 
distress, mct<‘rs and littings, exempt ion oi, from, 335 
diviclend, gas undei takers, of, provision for limit of, 306 

lales of, piovisioris in recr nt Gas Acts as to, 369 
sliding scale, piuvibion of, rtdating to, 371, 372 
eascmt*nls, gas undertakers, power of, to acquire, 324 
(MTor in nil ti r, amount allowi'd, 319 

escape, examination of pipes to discover, power of undei takers as to, 364 
gas, of, prevention of, by undertakers, 362, 3i>3 
cvidimee, false, liability of peisoiis giving, 374 
examiner, allowing access to, duly ol undcrtakeis as to, 353 
appointment of, how made, 352 
metropolitan, 391 

rcjxirt of, on testing quality and piessure, 353 
Ici-hnL^ of qualilv and pie^'inie of ga^ by, 353 
false evidence, liability of porsons giving, 37 1 
Ices, tesling and stamping meter, payable on, 319 
lit ting', g.i,s’. cxemTilion fiom dis( n*.-.'*, 335 
icniov.il of, by undei takers. 3tl 
fraud, olitauiing gas by, liability ior, 355 
gas charges, metropolitan area, recovery of, 387 

recovery of, by persons supplying otlierwise than under stnfnte, 
307 

companies, accounts of, 372 

additional cajulal, when required }»y, standing oidors as to, 312 
rnctropolilan, districts of, 376, ?>7ir 
pjofits of, piovjsions relating to, 3G6 
engines, anti-fluctuatcr, use of, 350, 357 
escape, prevention of, by undcrtakeis, 362 
• on laying pipes, 330 
examiner, appointment of, hovv made, 352 
examiners, appointment of, in metropolis, 390, 391 
daily reports of, in metrupolis, 392 
metropolitan, duties of, 391 
fittings, removal of, by undertakers, 341 
laiceny, as a subject of, 354 
meter, supply by, 331, 335 

nuisances from, liability of undertakers as to, 359, 360 

offences in regaid to, 355 

price of, how regulated, 33f, 338 

in metropolis, 386 

prepayment meter, when supplied by, 338 
reduction of, procedure to obtain, 367, SG8 
public lamj), supply to, 342 
quality of, provi.sions relating to, 334 

referees, appeal to, from decision of chief gas examiner m metropolis, 390 
appointment of, in metropolis, 388 

( 39 ) 



Indbx. 


GAS —continued, 

gas rt^ferees, duties of, 388, 389 

rent, cutting off supply for non-payment of, 339 

lecovciy of, power of ii rid «:i lakers as to, 339 
supply of, by uiban district authorities, 309 

duty of undertakers as to, 332, 342 

in metropolis, piovi.uons gtAaTuiiig duties of companies, 384 
liability of persons undertaking, under general law, 307 
outside fiul housed area, f)i<i visions i elating to, 332 
undertakers, books of, penalty on refusal to produce, 368 
dividend of, piovision for limit of, 306 
duties and restiictions imposed on, by Parliament, 317 
easemenis, power of, to acquire, 324 

gas washings, power of, as to laying pipes for purpose of 
cariyjiig off, 329, 330 

land, poweis to acquire, how obtained by, 323 
nuisances, liability for, 3o9, 300 

penalty, liabibty to, where quality or pressure below stan- 
daid, 354 

Ijipts, laying of, by, 326, 326 
powers of, how obtained, 310, 311 

]>iolils, excess, provi'.ioiis tor disposition of, 360, 367 
provisional orders, 312 

obluining of, by, pioccdure as 1o, 313, 
3J4, 315 

public lamps, liability of, foi refusing or neglecting sijj)j>ly, 
312 

reiitchargc, redemption of, by, provision for, 326 
lepiiir ol meters, liability of, as to, 335 

special Act of, deposit of cornos of, for inspection, 319, 
320 

pui poses fund, creation of by directors, 369, 370 
streets, opening u]), rcquiiemciitfl as to, 327, 328 
supmflnons lands, jiower of, as to sale of, 321, 326 
supply, duty of, as to, 332 

outside authorised area, 332 
prnally for refusing, liability of, 333, 2*31 
undoitakmgs, conipulsoiy fiurchase of, by local aiithou(.it‘S, 321 

loc«al authorities, powers of, as to, how obtained, 311 

authoiity, s.iic of, to, provisions relating to, 320, 321 
provisional oidcrs, application of, to, 312, 313 
purchase of, exLeiitkng beyond district of local authority 
by adjoining authoritv, 321, 322 
standing oiders applicable to, 311 

uiban districts, supjijy of, in, provisions of Public Health Act, 1876, as 
to, 309 

washings, nuisance by escape of, liability of undertakers as to, 363 

pi])c.<? for carrying off, power of undertakers as to laying, 
329, 330 

waste of, remedy of undcrlakers as to, 354 
gabholdeis, stanihiTd models, provision of, for tiisting meters, 314, 316 
giiAViuks, eonsi r iiclicn of, consent of local aiitbo*?ity as to, 313 
nif'annng of- See “the gasworks.” 
kind sjiecificd for, restriction of, to, 323 

special Act, general powers given by, as to construction of, 322, 
323 

Guftwoiks Clause* Act, 1847, dividend of undertakers, provision for limit of, 

under, 366 

incorpoiation of, in provisional orders, 317, 318 
Special Act, 326 

penalties under, for offences relating to gas, 356 
profits of companies, regulation of, under, 366 
summons or warrant, for purposes of, form of, 
374, 376 

1871, construction of, 318 
Aclf?, incorporation of, 317, 318, 319 
governors, fixing, to public lamps, 343 

highways, gas mains m, liabilities of persons laying, under general law, 
3U7 
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hired meter, repair of, liability of undertakers as to, 395 
illumiuatiijg power and purity of gas m metropolis, provision as to, 388 
impurities in gas in metropolis, penalty to which companies Ikible. 393 
incoming tenant, liability of, on agreement to exonerate outgoing tenant as 
to gas charges, 340, 341 

incorrect meter, amount of error allowed on testing, 349 

inquiiy by Board of Trade or Local Govermiuut Board on application for 
provisional order, 315, 316 

inspector, appeal againpt decision of meter, how made, 3“>l 
disputes as to decision of, how determined, 350, 351 
leakage, rules to be observed by, when testing for, 318, 349 
meter and iittmgs, of, power of undertakerh as to appointment of, 
336, 337 

power of entry of, for purpose of inspect mg, 347, 318 
provisions for appointment of, 346, 347 
obstructing, lialuhty of peisons for, 350 
penalty, on stamping meter without (osling, 350 
testing and stamping meter, attendam-c of, for, 'US 
“ without float," duty of, whore meter so in.nked, 3l9 
interest on amount deposited as security, clause coininniily iii- itcil as to, 338 
lust ices, noii-dis(pnilituiat toil of, when ad mg under the Ac‘t, 3i8 
iampt», power of undortaktvrs to put up, 329 

public, fixing governors to, provision as to, 3J3 

in metropolis, provision of, how regulated, 385, 386 
provisions for supj>ly of gas for, 342 
land, accpiisition of, by gas uu(l<'i takers, 323 
gasworks, restriction of, to specilied, 323 
piivate, laying iupes in, 327 

bpeeifi(‘d ActvS, uicorporation of Lands Claiisis Acts in, as to purchase 
of, 323, 324 

Rupeifluous, power of undertakers as to sale of, 321, 325 
Lands Clauses ActvS, provisional orders, incorpoi atiou of, in, 32 4 
hiiceriy, gas as the subject of, 354 

leakage, testing foi, rules to be observed by inspector, 348, 349 
Lighting and Watching Act, 1833, a<if)ptioii of, by parisJi, 3(i.S 

liability of persons supiilying gas under, 
363 

palish authorities, powiTS of, to light 
streets under, 308, 3t>9 
pipes, implied aulhoiity to break up roads 
^ m laying, 329 

rural districts, lie-hting of. 307, 308 
street lighting under, 308, 3o9 

local authoiith’S, accounts of gas couipariK'S, when required to be reinitted 

to, 372, 373 

undertakings of, provisions for keejiing, 
373 ^ 

compulsory purchase of gas undertaking by, 321 
gjib undei taking, aulhoiity as to, how obtained by, 311 
gabwoiks, const luctiou of, necessity for consent of, 313 
* sale of, to, piovisiona ii lating to, 320, 321 
profits of. Acts applicable to, 365, 3(j6 

pill chase of gas undeilaking oxteiidiiig beyond district of by 
adjoining, 321, Ji22 

supply of gas to, for special purposes, 813 

St atilt oiy provisions as to, 342, 343 
Buppoit of soil connected with works, statutory right of, 
under Public JTcalth Act, 1876 .,331 
testing of meters, duty of, as to, 316, 346 
Local Government Boaid, provisional order, amendment of, by, 317 

, consideiation of application for, 

by, 315, 316 

rural districts, investment of, with lighting powers 
by, 309 

London County Council, Sale of Gas Acts, administration of, by, 344 
maps, mains, and pipes, duty of metropolitan companies as to, 381. 382 
measure, cubic foot as unit of, for sale of gas, contents of, 344 
sale of gas by, how regulated, 843, 344 

( 41 ) 



Ikbbx. 


GAS — oovtinued, 

memorial, provisional order, on application for, form of, 315 
“meter,’' meamnyr of, m Sale of Gas Act, 1859 . 814 
meter, co,nnection between mains and, power of undertakers as to, 837 
consumer, duty of, as to, 335, ollC 
distress, non-liiibihtv of, to, 
error, amount of, allowed on testing, 349 

in, testing for, rules to be applied in, 349 
‘ fittings, and, inspection of, power of undertakers as to, 336, 337 

hired, lepair of, liability of undertakers as to, 335 
inspectors, i>owcr of entry of, 347, 34S 

piuvisions lor appointment of, 346, 347 
penalty for obstiucting person inspecting, 337 
j)j e-jiayinent, &upj)ly by, prj»visi<ni.s relating to, 336 
public lamps, supply of gas for, by, 313, 314 
register of, how far evidence of gas consumed, 336 
btainp, yjeiialty foi enun lei foiling, 350 
t4am})ing of, duty of Board of Trade aa to, 315 
supply of g.ib by, under Sale of Gas Act, 1859 334, 335 

lanipeiing willi, liability of persons as to, 350 
It sting and stanipjng oi, requirements as to, 347 
duty (it local authoiities as ‘i.o, 345 

pi oven in of slandaid models for purpose of, duty of Boaid 
of 'J'jiide as to, 344, 315 
unstamped, liJving, lidbibly foi, 317 
“without float,” b1ami)irjg of, when so maik(id, 349 
met I opoJis, chiei yas exauimer, appeal to, by metropolitan conijianLCs, 393 
compani(‘s in the lespectivc di'-tiirts of, 376 
contiaets for 6U]q>ly of gas in, 385 
gas cbai'.’fs, recovery ot, 387 

cxamiiicrs, appointment of, 390, 391 
duties of, 391 

xefia'CH'S, appointment of, by Boa id of Tiade, 388 
supply in, piovisinri for, 375, 376 
Gaswoiks Clauses Acts, ajq)ljea1ion of, to compauies in, 377 
iJluniinatiijg povv(‘r of gas in, 388 
impurities in gas, penally f«)r, 393 
jnjies, provision for laving, 378, 379 
jire-payment meier, puce of gas by, 386 
pK'^^siiie of gas, 387, 388, 
j'l lee of gas, jiiovisiou for, 380 

]tulilic limps, provision of, how rc'giilated, 385, 386 

I>uijty, gas 111 , 388 ‘ 

btieet lighting, how regulate(3, 309 

tu}»ply of gcis, dutv of cunipaiiics as to, 384 

tcKsting of gas, mode of, 389, 390 

\iatcr pipes, protection of, 380, 381 

Metropolis ]Manag(‘meiit^Act, 1855, stieet lighting, duty of city and borough 
eouiiciJs as to, 309 

itieli opohtiin police area, application of penalties in, 374 

Metropolitan Water Boaid, contamination bv gas, powers of, to examine 

pipes, 383, 384 

protect ion of property of, from gas nuisance, 
382, 3S3 

“ municipal authority,” meaning of, 357 
notice, accidents, of, provision for, *'360 

Conspiracy anrl Protection of Property Act, 1876, by posting up 
s 4 of, 357, 358 

opening up stiects, bcfoie, provision as to, 327 
pavriiimit in mclji»polis, of injury to, 379 
penal I v for opening or breaking without giving, 328, 329 
provisic nal order, of apyilication for, contents of, 313, 314 

intention to Spply for, publication of, 313, 314 
quitting piemises, to iindeitakers on, effect ot, 341 
lemoval jras lit tings by undertakers, of intention as to, 341 
service of, by uudei takers under Gasworks Clauses Act, 1871 ..376 
nui'^ancc, gas or woikb, by, liability of undertakers as to, 359, 360 

liability of persons for, under Lighting and Watching Act, 1833.., 
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obstruction of meter inspector, liability of persons as to, 350 
occupier, rights of, as to supply of gas, 353 
offences. See penalty. * ^ 

penalties, Acts incoiporatcd with special Acts, how constiued as to, 374 
application of, m metropolitan police area, o7J: 
metropolis, in, how recovered, 391 

ollenccs, for, under O.LSWoiks Clauses Act. 1871. ..356 
procedure fur recovery of, geneiidly, 373, 374 ♦ 

penalty, access to tobtiug, on retusing inspector, 352, 353 

accounts, rcrniltiug to clerk of peace, on nf'gUct as to, 37*5 
books, on non-production of, by gas company, 358 

complaint of Mctiopolitan Water Boaid. on neglect to remove caiibO 
of, 383 

coiitiact of service, for malicious breach of, 357 
escape of gas, for neglecting, 362, 363 
gas referees, for non-compliance with piesciiptioii of, 390 
uashing.'s, for escape of. 3t>3 
imi)U]ilies in gas in mctru])nlis. for, 393 
inspection of meter, on obstiiiction of person making, 337 
inspi'otor, lialulily of, on stamping niftier without l^.-ting, 350 
liability of ujid(i takers to, under Oonsinraey auJ Proteciion of Pio- 
perty Act, 1875., 3B7, 358 

liability c^f melroi>ohtan company for negket U> providoi, 

382 

nu‘1er stamp, on cuuntrifeitiiig, 350 

notice, on opening or bicaking without giving, 328, 329 
obstruction of iii.siiectoi , for, 350 
ofTcJiees in ngMid to gas, for, 355 

pavoTiii’iit in metiopolis, for non-repair of, by gas companies, 379 
whole gas unriertaseis neglect t.i) lualce airtight, 330 
pHS'-uie or power d*’tefti\e in ne^tropi^is, 393 
public l/jinps, on refusal or negl ot to supjily gas to, 313 
(puility or pressure oL gas uiidii standard, 351 
sjacial Act, lor failure to keep ur dcjiosit (‘ofn''s of, 320 
snpTtU" ot L^as, reln^al of, liv nmJertakors, 33.3, 334 
lam])ering with meter, for, 350 
waste of gas, foi, 35.5 

water supply, eoLilaun nation of, by gas, for, 3151 
petition, costs of, to obkiiri reduction of price of gas, 3G8 

piiec 'jf gas, to oht.iijj ualuetnni of, jiroceduie on, 3o7, 368 
Xnpes alteration to ni ims ainl, by xiviisoua other than undti takers, 358 
damaging, liability f«»i. 3 mS 

escape of gas ftom, provision for in.aking airtight, 330 
exaininntion of, by M<’ti opolitan Water Boaid, whcic nuis.ancc sus- 
pectial, 3<S3, 384 
wheui waiter fouled* 361, 302 
failure of luidtu tn J:cis to maki* aii tjght,^j>enalty, 33f) 
implied authonly to biraik roads for purpose of laving, 329 
lay in" ot. by gas underl akfis, 32.“), 32r> 

mttif/polis, within the, provisions applicable to laying of, 378, 379 
pi 1 vale laud, in, jirovibions as to laying, 327 

ownerf removal by, piovision as to, 330 
protection of water pipe.s on laying gas. provision for, 330 
spcnfication of, bedaveen mains and meter, power of undertakers as to- 
337 

pi c-payment meter, meaning of, 336 

money collected from in metropolis, icceipt for, 387 
stolen from, liability of undei takers as to, 310 
price of gas by, in metropolitan area, 386 
provision as to, 338 
supply by, provisions relating to, 33G 
pic&surc, metiopolis, m, profision as to, 387, 388 
testing, method of, 353 

provision for, 351, 352 
price of gas, how regulated, 337, 338 

molropolis, how regulated, 38G 

Tidiiccion of, procedure to obtain, 367, 368 

sliding scale, provision for, 371, 372 
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private premises, consent of owners, obtaining^ before interfering with, 830 
Jamps fixed against, permission of owners as to, 808 
r pipes, provisions as to laying, 327 

removal by owner, when on, 830 
purposes, supply of gas for, provisions as to, 333 
proceedings, evidence in, against metropolitan gas company, what is conclu- 
sive, 394 

recovery of gas charges and rents, provision as to, 339, 340 
time within which must be brought in metropolis, 394 
profits, disposition of excess, of gas undei takers,* 366, 367 

power of undertakers to carry forward, 870 
gas companies, of, provisions relating to, 3G6, 366, 309, 370 
local authorities, of, Acts applicable to, 365, 360 
provisions of recent Gas Acts relating to, 369 
provisional orders, amendment of, power of Board of Trade and Local Govern- 
ment Board as to, 317 

a 2 >j)}jcation for, consideration by Board of Trade or Local 
Government Bonrd, 316, 316 
confirmation of, 316, 317 

costs of obLaining, provisions as to payment of, 316 
documents to be deposited on application for, 314 
gy& uiidei takers, how obtained by, 312 

undertakings, apphcaiion of, to, 312, 313 
incorporation ol Gaswnjks Clauses Acts in, 317, 318 
inquiiy by Boaid of Trade or Local Goveinmeiit Boaid 
on application for, 31,6, 316 
Lands Clauses Acts, iiicoi poratioii of, in, 321 
menieiial on application for, foim of, 315 
notice of intention to apply, contents and publieatiuii of, 
313, 311 

piociduie to obtain, 312, 313, 314, 316 
publication of, 310, 317 

Public ITeallh Act, 3875, gas, supply of, m urban districts, under, 309 

suppoit of soil to works of local authoiity, pro- 
visions rtdating to, 331 

public lamps, nietiopolis, provision of, how regulated, 385, 386 
supply of gas to, 312 

pui chase, compulsory, of gas undiu takings, by local authorities, 321 
puiity and illuminating power of gas m metropolis, provision as to, 388 
quality of gas, provisions relating t/j, 334 

testing, provision for, 351, 352 
quitting premisciB, notice to undertakers 6n, eflect of, 341 
Iliiilvvays Clauses Act, 1816, general ellect of, on recovery of penalties, 373, 
374 

ri'gister of meter, how far evidence of gas consumed, 336 

lent, cutting off supply for Eon-payment of, 339 

rcntchaige. redemption by undertakers, 326 

rents and charges, recovery of, power of undertakers as to, 339 

report, chief gas examiner, of, provision for dohveiy of, 392 

cxaniuier, of, on testing quality and i>reBBuro of gas, delivery of, 
U 3 

reserve fund, gas company, powers relating to fori#ation of, 370 
roads, repair of, when broken by mcliopolitan companies, power to con- 
tiact with councils, 380 

ruiai districts, lighting of, under Lighting and Watching Act, 1833 ..307 

Local Government Board, power of, to grant lighting powers 
to, 309 

parish authorities in, powers of, as to lighting roads under 
Lighting and Watching Act, 1833 308, 309 

Bale, gaswoiks, of, to local authoiity, 320, 321 

of gas, aulboiities administering Acts relating to, 344 
measure, by, regulation of, 348, 314 
Sale of Gas Act, 1859, expenses connected with, how paid, 346 
meter, supply of gas by, under, 334, 336 
security, charges, for, furm of, 338 

interest on deposit, payment of, clause commonly inserted, 338 
supply, for charges for, power of undertakers to require, 338 
stock and shares of gas companies, provision for sale of, 370, 371 
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sliding scale, price and dividend, of, provision for, 371, 372 
Soiitli IVlfliopolifiin Company, issue of new capital cf, 37 j , 378 
special Act, deposit of copies of, by undei takers, provisions /elating to, 319, 
320 

incorporated Acts, and, construction of, for purpose of penal- 
ties, 374 

inoorpoi atjon of provisions (»! Lands Clauses Acts as to, 323, 324 
liability of undertakers on failing to keep or deposit copies of, 
320 

meaning* of. See “the special Act.” 
nuisances, provision for prevention of, under, 360 
undertakers, powers commonly granted to, under, 323, 323 
purposes fund, appropriation of icvenue to, power of directors re- 
lating to, 369, 370 

stamp on meter, penalty on counterfeiting, 350 
stamping, fees 2 ‘*Tv.ib]o on testing and, 319 

meter, Hoard of Trade, duty of, as to, 345 
when required, 347 

standard models of gasboldt'js, j>iovision of, for testing meteis, 314, 315 
standing orders as to additional capital of gas companies, 312 
gas undertakings, applicable to, 311 
statutory poweis, gas undcrtakeia, of, bow obtained, 310, 311 
ste.im rolb*r&, damage to ]npe& thiough use of, 355 

stolen money, pre-payment meters, fiom, liability of undertakers as to, 310 
“street,” term, v\liat is included in, un<ler Gaswnnks Clauses Act, 1847. ..326 
stieet lighting, Metropolis Management Act, 1855, duty of city and borough 
couiKola as to, 309 

luial distnctiS, in, regulation of, 307, 308 
streets, gaa mams, liabilities of poisons laying, undei general law, 307 
notice bofoio opening up, provision as to, 327 
opcMiing up, by gas undei rakers, leipiinMiieuls as to, 327, 328 

undei takeis, provision for snpeiintendence, 327 
roirislatoment of, after opening up or bicaking, provision for, 328 
sulphuretted Iiydiogen, test for, rule as to, 353 

siiMimons, (Li--u'aks Claubcs Act, 187J, for pniposcs of, contents of, 374,375 
f^nnday, testing on, power of examiner as to, 352 

supiily, conliacts for, by metioiiohtan companies, statutory provisions as to, 
3H5 

cutting olT, liability of undertakers as to, 334 
gas, diily of undei lakeis as to, 332, 312 

in iLiftiopolis, provisions governing duties of companies, 381 
outside authorised aiea, proiisions relating to, 333 
local aulhoiities, to, for spi'Cial purposes, powers of undei takers as 
to, 313 

meter, bv, iiroviaions relating to, 334, 335 
penalty ^or refusing, liability of undertakers as to, 333, 33 1 
private pui poses, for, provision as 
refusal of, when can be made by undertakers, 334 
suppoit to works and pqies, implied light of undortakeis as to, 331 
tampering with meter, liability of pci sons as to, 350 
telling, caloiilic power in metropolis, 392, 393 

error in mAer, amount allowable on, 319 

rules be observed in, 340 
fees payable on, and stamping meter, 319 
leakage, for, rules to be observed by inspector, 348, 349 
meter, when required, 347 

meters, duty of Hoard of Trade as to standard models of gas- 
holders for, 344, 345 
local authorities as to, 345 

metropolitan area, of gas in, mode of, 389, 390, 391, 392 
place, access to, by gas examiner, duty of undertakers as to, 362, 353 
penalty on reftising examiner access to, 353 
pressure of gas, 351, 353 
quality, 361, 352, 363 

sulphuretted hydrogen in metropolis, for, 392, 393 
Sunday, on, power of examiner aa to, 352 
time for, quality i (id pressure of gas, 362 
“ the gajsworks,” meaning of, 319 
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“ the special Act,” meaning of, in Gasworks Clansea Acts, 318 
“ Uic unviertakers,” meaning of, 819 
“ thcj undeiptaking,*^ meaning of, 319 

Ume, construction of works, for, provisions for limiting, 320 

proceedings in metropolis, within winch, must be brought, 394 
testing quality and piessure of, for, regulations as to, 352 
undei takers/’ moaning of. jSpo “Ihc und(‘rtakGrs.” 
undertakers, property of, protection of, 3r>l, 355 
undertaking, meaning of. Sep “the undei taking 
unstamped meter, fixing, liability of parson as to, 317 
uiban authority, rights of gas company, how acquired by, 309 

districts, supply of gas in, pioviMons of rublic Health Act, 1875, as 
to. 309 

warrant, form of, for puriioses of Oaswoiks Clanst s Act, 1871 ..374: 
washings, gas, nuisance by escape of. liability o£ undertakers as to, ,SG3 
waste of gas, liability oJ persons as to, .Soo 
water, eontaminal ion of, by gas, liability for, 3<J1 

oxaniinalion of pipes, when fouling ‘5us})ected, 361, 362 
fouling ot, under Gasworks Glauses Act. 1817, proA ision against, 360, 36 J 
penalty to whioli undei takers liable f<»r fouling, 361 
pn^cs, cTossiug, witli ga‘? pipes, nu‘thofi to be adoptt tl in laying, 381 
protection of metiofiolilan, 380, 3SI 
on laving gas, 530 

supply, contamination of, piotection from, in metropolis, 382, 383 
“without float,” meter, stamping of, so maiked, 34.9 

woiks, euiisti net ion of, und< i S})eeial Act, jirovisions for limiting 320 
supi>oit of soil to, implied right of undi'i takers as to, 331 


GIFTS, 

absolute gift, intenUon of donor, when not alTccfed by declaration of, 427 
gifts to isot icty by honorary members, disposition of surplus, 127 
acceptance of gift, Yiresumptum as to, 418 
administration, voluutaiy bonds, rank of, in, 426 
advancement, lebuttal of prcsuinjition, 416 
advowsons, gift of, acts necc’ssaiy to validity of, 407, 408 
agent, gift to, without knowletige of priucqial, lialiility of third party, 425 
agreement, patronage, to exercise right of, invalidity of, 4i)8 
alien, conqieteney of, to make valid gift, 100, 401 
alienation, rcstiaint on, elTc^^t of, 422, 423 

when good, 422, 423 

anvinals, gift of, exception where fcrtB niatuT/v^ 109 

antieifiation, rctiuaint on, gift to marrn'd' woman, subject co, 424 

asaiguinent, chnses in action, mode of, 411 

policn s of a.ssuiaiice, form of, 411 
bankruptcy, gift over on, legality of, 124 
bankrupts, inability of, to make or receive gifts, 103 
bill of sale, gift of chattels, "when requiring registration as, 408 
bond, voluntary, rank of, in administration, 426 

breaeh of trust, trust created for purpose of rejiairing, eJTect of, 119 

bribery, gifts in nature cf, liability of persons as to. 421 

buildings, death of donor befoio completion of, liability of donee, 426 

devisee or beir-at-law, of, rights of, wheff not completed, 4 26 
business iflation, when rebutting pre.sumption of gift, 416 
charge, gift subject to, whim donee not liable, 426 
chanties, statutes regulating gifts to, 406 
charity, piomise to pay to, when enforceable, 430 
chattels, gift of, necessity for delivery where not by deed, 412 

where donor retains possession, how elTected, 403 
interest in, nature of, to be subject of gift, 408 
tiansfer of, form of, 410 

cheque, assigumorit of, before death of donor, effect of, 408 
gift of, when incomplete, 428, 429 ' 
revocatioTi of, by donor’s death, 428 
child, purchase by pinont, in name of, when gift presmnod, 116 
chosea in action, assignment of, how far the subject of gifts, 409 

mode of, 411 

delivery, when title passed by, 413 

donafin mortU causA, as, necessity for delivery, 432 
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churchyards, of land to extend area of, 407 
coeicion, riglils of donor, where iinlncfid by, 41 5f, 420 

commissions, illegal, gifJe m nature ot, statutory pro^^ i-ion as to, 424 
companies, limited, gifts by, when legal, 401 
fcliaics 111 , mode of transfm*, 411 

conditional gift, condxtioii sabsequent, whon held to be taken on, 421, 423 
conditions to which suhn’t t, 421 ^ 

effect of, where piecedrut or sub'^equiuit, 421, 422 
illcgJ^l act, on comnnssi.m of, efkct of, 424 

acts, tending to piomote, illegality of, 424, t25 
infant, to, clTcct of, 422 

mariiage, in restraint of, when void, 423, 42 4 
lepugnant condition, l fleet of, on, 422 
considerat inn. pielonded, liability of donee on alleging gift. 427 
Consols, tian-fer of, mode of, 411 

conveyance, fcollmcnt, by means of, how evidenced, 410 
gift, of, form of, 420 

pictcndcd considciation, for, liability of donee on alleging gift, 427 
c<uivict, alienation by, wiieii valid, 4iK{ 

eoiporation, gifts, power to make, when created by chaibn, i02 
to, wdieri ^.annot be made, 4t)ti 
statntoiy, inability of, t.o make gifts, 402 
corpse, gift of, 4no 

cniinly council, m^piisitinn of piopeifv by way ef gift b}’-, 406 
Covenant to stand seized to use of chiM, ellcet of, 417 
creditors, ileed in favour of, principle governing, 419 

when irre vut‘a b Ic , 410 

Crown, gifts from the, for services rendered, how far alienable, 40S 
eiiinnlative gifts to same yiersuus by sepaiate deetla, when constiucd as, 427 
dnngoious gift,s, when donor liable for injury caused by, 427 
dead poi&on, gift to, by deed, when void, 405 

deaf, duiiil), and blind jieison, inability of, to make valid gift, 403 
declaiation of tiust and ineoinpletc gift, distinction betwmen, 429 
rcfpiJsites of, 414 

deed, ehattels, gift of, necessity for delivery where not by, 412 
Cl editors, for benetit of, when irrevocable, 419 

in favoiii of, principle governing, 418, 419 
dead person, gift to, by, wlimi voi.l, 405 
form (d, of giLt, 410 

gift by infant under, voidability of, 402 

infant, pas^-ing iiieuiubcred xnoperty, when acceptable by, 405 
when irrevocal^le, 418 ^ 

delivery, chaltids, gift of, by, mode of, 412, 413 

choscs in net ion, when t.itle to. passed by, 413 
donntm inm In causa, of, how eiTeclt'd, 432 
d»*visec, buildings sulij<.‘rt to contract, rigli4s of, as to, 426 
directors, i>ayiriont of salaries ff>regr)ne by,* leg.iJk^ of, 4in, 402 
documents, donatio mortis causa, lield not to be tlie subject of a good, 133, 434 

where hedd to be the subject of a good, 
432, 433 


donatio mojtis causd, completene ss of, essentials necessary to, 432 
'^death of dfuior, effect of, on, 431 
detiTiition of, 399 
dehvciy by qgent, when good, 434 

docuTiieiita held not to be siibj’cct of a good, 133, 431 
to be subject of a good. 432, 433 
doner, recovery of, position of donee, 431, 432 
effectual, what is essential to make, 431 
inteuljvyii of duiioi, eilect of, on, 431 
land, conveyance of, necessity for, when subject of, 434 
liability xf, to debts and duties, 434 
nature ol, 431 
operation of^ as a trust, 431 

resumption of pnggessioii by donor, effec t of, 4S2 
revocation of, 434 

donee, appointment of, as executor, effect of on incomplete gift, 430 
declarations of, when rebutting a gift, 417 
gift subject to a charge, of, when not liable, 426 
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donee* incomplete gift, of, lights of, to enforce, 430 
repudiatiorj^ of gilt by, 418 
donor, coifveyance of gift by, form of, 426 

death of, effect of, on donatio oausd, 431 

revocation of cheque by, 428 
declaration of tiuat by, effect of, 413, 414 
gift icstnred to, by donee, effect of, 428 
misrepresentation, rights to set aside gift for, 421 
parent and child, duty of adviser in protepting, 420 
ratification of gift by, 42() 

rights of, when gift induced by fraud, 419. 420 
dumb person, gift by, 403 

Kcclesiastical Goinniissioners, power of, to accc])t gifts, 40G, 407 
estate duty, payment of, on gilts trtte.r vivns, 428 

executor, appmni iin-nt of donee ns, ofii'ct on incomplete gift, 130 
expectancies, alienation of, ineffectiveness of, 4M9 

assignment of, when coupled with present intei est, 409 
cvidimcc in proof of gifts, nature of, 425 
feoll nieiit, conveyance by means of, how evidenced, 410 
fraud, donor, rights of, where gift induced by, 419, 420 

gift for paitu'ulnr purpose, when coifimitted by donee of, 426, 427 
friendly snciety, gift iff nion<“y payable to member of, how unde, 412 
officer of, cannot be a nominee of member, 4U5 
Iieii-at-luw, buililings subject to contract, rights as tu, 
highways, dedication to public, as instance of gift, 404, 405 
husband, death of, befoic purchase m favour of wife or child compicce, 
picsumption as to, 416 

gift of wife’s separate income to, when inferred, 400 
taking wife’s propeuly, position of, 400 
husband and wife, gifts between, what may lie the subject of, 309 

investment in joint names of. picsuinjffioii as to, 115 
idiots, incompetsTicy of, to make gifts, 403 

illegal act, conditional gift on commission of, cfl'ict of, 121 

tending to promote, iJlcgahty of, 424, 425 
commissions, statutory piovision relating to, 424 
purposes, gifts for, liability of persons as to, 424 
illegitimate child, gift to, when impossible, 404 

transfer taken in name of, presumption as to, 415 
illiterate person, gift by, pri^sumption of fraud as to, 419, 420 
impel feet trust, effect of, on gift, 429 
incomplete gift, cheque, of, 428, 429 

donee, when may bo eufoiced by, 430 
donor, rights of, to revoke, 428 

executor, appointment of donee as, effect of, 430 
gifts and declarations of trust, distinction between, 429 
purchase at death of husband, presumption as to, wlien in favour 
of wife or^h'ild,* 41G 

Industrial society, nomination of peison to receive moneys of members as 
to, 412 

infant, conditional gift to, effect of, 422 

deed passing incumbered inter.jjst to, when smcopt.able by, 405 
infants, gifts to, capability of, to receive, 405 

voidability of, when made by, 402 
intended wife, gift to, when set oside^ 421 
intention of donor, when not alfecled by absolute gift, 42G 
inter vivos, gift, definition of, 399 
intestacy, gift over on, effect of, 422 
intoxicated person, gift by, when void, 403 

iudgo in lunacy, power of, to make gifts out of lunatic’s estate, 403 
laches, avoidance of gift, how far a bar to, 420, 421 
land, churchyaids, gift for purjiose of, of, 407 

corporation, gift to, wiicn cannot be made, 406 
delivery of, neccsailv for conveyance, 434 
gift, aa the subject of a, 407 

of, for puijioses of school sites, 407 
what is passed by, 407 
legal estate in, foim of grant, 410 
voiufiiary conveyance <ff, effect of, 417 
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legal estate, grant of, in land held in trust, how made, 410 
life assurance, policies of, form of assignment, 411 ^ 

limited companies, power to make gifts, 401 • 

lunacy, power of judge in, to make gifts out of lunatic’s estate, 403 
lunatics, incompetency of, to make gifts, 403 
marriage, condition in restraint of, when void, 423, 421 
gift of income until, effect of, 124 

married woman, gift by or to, effect of Mairied Women’s Proper! f Act, 
18^2, on, 400 

restraint on anticipation, gift subject to, effect of, 424 
competency of, to lecoive gifts, 405 
metiopolitan boiough council, acquisition of pi opiuty by gift 400 
misiej^rcsentation, when gift set aside for, 421 
mistake, as ground for sitting aside gift, 421 

mortgage, equitable, Landing over deed deposited by way of, effect of, 429 
wife’s piO])(uty, of, by hu^^band, tdleot oh 417 
Mortmain and Charitable Uses Acts, gifts to ch.iritjoe, regnJation by, 406 
mother, pui chase in name of child by, when gift presumed, 410 
nomination, fiiendly society, by number of, 412 

industrial socii'ty, by member of, 412 
savings bank dejiosit, of, wlnni uiidei £100 112 

tiade union, by members of, 412 
parent and child, donoi, duty of adviser of, 420 

undue udluciice, piesiimption of, as between, 420 
parish council, acquisition of projicrty by gift by, 4 ij 0 
particular purposes, gifts for, liability of donee, 420, 427 
patronage, right of gift of, 408 
policies of hie assurance, form of assignment, 411 
post-nuptial settlement, definition of, 399 
inomissory note, gift of, as regards jirionty, 420 
juiblic, dedication of highways to, as inbtaiice of gift, 404, 405 
Queen’s Anne JJmirity, gifts to, right of Governors to accept, 400 
latitication of gift, by donor, 420 
registered land, gift of, how effected. 410 

regisliation of gift of chattels, where donor letains possession, 408 
repugnant condition, clTi'ct on conditional gift, 422 
restiaint on alienation, effect on gift 122, 423 
when void, 422, 423 

anticipaf ion, gift to married woman, subject to, 424 
resulting tjust, eiicuinstwuces to be considered in eases of, 417 
presunijdion as to, when rebutted, 415 

purchase of pi dpeity in name of another, when a, 414, 416 
uses, wlicie giaiiTor declares no use, effect of, 417 
revocation, donatio mortis causd^ when by satisfaction, 434 

gift, of, by donor, attitude of the couit as to, 429, 430 
savings bank, gift of deposit in, when undur £100, how made, 412 
school sites, gift of land for purposes of, 407' 
settlumcnt, post-nuptial, detinition of, 399 
ahiues in British ship, how transfer! c^, 411 
coinjiarnes, form of transfer, 411 
fiiuall amount, gift of^ when not sc‘t aside, 421 

society, absolute gift xo, by honorary members, disposition of surplus, 427 
Buhcitor, gift to, by client, when upheld, 420 

parent, acting for, prcBUipption arising against gift, 416 
speH guccossionis, assignment of, ineffectiveness of, 409 
stamp duly, voluntary conveyance, payable on, 428 
slock, gift of, presumption as to accretion* to account, 417 
Eubsci iplious, voluntary, surplus of, when resulting to donors, 427 
time, lapse of, how far a bar to avoidance of gift, 420, 421 
tithe rentcharge, gift of, to owner of land on which charged, 407 
trade union, nomination of pergon to receive moneys of member, 412 
officer of, inability to be nominee of member, 405 
transfer of chattels, form of, 410 
Consols, mode of, 411 
Bhaies in British ship^ form of, 411 
companies, mode of, 411 
trust, creation of, declarations essential to, 414 

for purpose of repairing breaches of trust, effect of, 419 
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trust, declaration of, in favour of donee, elTect of, 4.13, 416 
requisites of, 414 

resulting, pufehase in. name of aiifdic], wlicn a, 114, 115 
trustee, duly of, befoie making gifts, 4o;’, 404 

substantial gift from cestui que trust, inability to receive, 403 
imcertaiut 3 ' as to object of gift, effect of, 430 

undue influence, riglits of donor, wbcie gift induced by, 119, 420 
voluntaiy bond, lank of, m administiation, 420 
conversance of land, efleet of, 417 

validity of, \A*hen rakde bond fide, 407 
feubsenptions, BUipliis of, when roMilting to donois, 427 
w’ifc, gift by, of husband’s goods, w'lieii effccliMl, 400 

scpaiale income to liiisluind, when infeiied, 400 
w’ife’s piopcrty, investment of, in husbiiMr.s name, effect of, 417 
wild animals, when not the subject of a gift, 409 


GUAKAMTEE, 

accident, siirotr^, liability of, where money lost b,y, 1S7 
aecommodatiun bill, aecoptor of, i«>sition of, 442 

diawer of, position o£,«as surety, 412, 4J3 
account, appropj eition, apjihcal j«*ri of, to, .">37 

stated, by pnneipal debtor and surety to cieditor, elTccfc of, 413 
action by paitnere, on a {guarantee, proc‘(‘tliire, 51)2, 503 
additional sccuiitr”, cllcci of cieditor taking, 507 
.idniJiiisti ation bond, lialnlitx' of surety' uiuicr^ 1S5 
agent, authority to sign iiKimoriindiiin, 470 

cent cud of gunraiitcc, appe. nance of nani(‘ of, 1G7 
drt crcdcrc/ jJTuwj.'^c of, when not wulhin the statute, 4C3 
guarantee*, when implied aiithonty to sign, possessed by, 170 
agicciiiont, object ot, to bung parties within the statute, 453 
jiKunissoiy note, when not within Stamp Act, ir2 
alteration, duties of iippoiutec to otliee, of, elfcct on suidr”, 497 
guaiantec, of, when eifecling irnalidal ion, oil 
i>ositioii of suictr*', of, a ijuestion of fact, 550 
ambiguit 3 »', jiaiol cvnh*nce, wdicn admitted to constiue, 470, 477 
appumtnieut to othce, dlcct of altciation of aiqiointee’s salary on suiety, 

497, 498 

appointing to frt'sli oHice on suietr’’, 495 
fi.iiid of appointee, dlect of, 498 

sub-diviMon of, cllcet on liability of suiety, 497, 498 
appieiiticeship deed, liability of suiety U'.idcr, 494 
appiopiiatiuu, bankers, dulr*^ of, as to, 5,37 

debt j)a\nible by instalments, 538 

debtor and cieditoi fail to make, w’hen, 538 

pn\nncnt., of, light of cieditor as to, 537 

right of ^priacioal debtor as to, not afrected by suiclyshiii, 
535 

a'^sent, mutual, iieccsRitr^ for, to bind surety’s proniiae, 448 
assignee guaiantc+'d debt, of. rights of, 501 
asMiianee i unqiany, liability uf, as guaiaiitors of trustees, 483 
bail 111 criminal case, illegality oi indemnity, 453 % 
banker, duty of, to appiopiiate to gnu i an teed debt, 537 

onussioii to disclose fatale of customer’s account to suiety, efFect of, 
541, 512 

rofereuee by, as to customei’s position, extent of, 457 
bufficient rcpicsentation bv, as to solveney of customer, 501 
bankiuptcy of piincipal debtor, died on suretr^, 183 

bill of exchange, discharge of prior indorser by bolder, effect of, 565 
indorser of, rights and liablit’ies of, 443 
liability of suret 3 ^ on, how evidenced, 465, 466 
notice t>f dishonour, n^essity fox, 488 
paities to, po'^ition of, 143 

piuiime to pay on maturity, by separate document, effect 
of, 466 

BUieiy, rights of, when given for higher amount than 
gmuanleed, 480, 481 

bond, administration, liabibty of surety under, 486 
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bond, liability of principal and surety wheie penalty attaclied to, 485 
cancellation, guarantee, of, 607, 508 

procedure to obtain, 64^, 644 ^ 

cestui que tru.H, rights of, under guarantees, 503 

change of status, guaiantced party, ot, etlcct on surety’s liability, 600 
principal debtor, of, elTect on liability of sut ety, 601 
chartorparty, guaianlce for due porfoimauee of, stamp duty, 472 
cullatcjal cmitract, nature of, 43S), 440 ‘ * 

“collateral,’' literal interpietation of, 439, 410 

collectors of rates, ^roty for, extent of liability as to “ their auccessois,” 
496, 496 

com]ainicR. ainalgamatiun of, effect on suicly’s liability, 600 
company, diiectors, guarantee by, authority ueeei>^ai'y*to bind, 470, 471 
guarantee by, foim of, 467 

recoustruet.ion of, when svTCty estopped fiom tb nymg liability, 600 
suicty for insolvent, rights of, as to interest, 523, 52 4 
composition deed, discharge of siire<v, as to individual ci editor, 646 

reservation of ci editor's remedies against surety in, 619 
suiety for j*ayment umlor, rights of, 518, 519 
eonipounding by surety, etlcct on claim against debtor, 62 1 

condition pieot-dent, fultiknciit of, when not rc'piired liidorc liability of 

BUI ety accrues, 49u, 491 
BUKdy’s Jialulit^ subjeet to, 489, 
49n, 491 

consideration, failure of, effect of, 615 

loilieaiance as, f<ti beeoiiiiiig sin civ, 462 
guarantee, for, ii< ccssily fcji, 450, 461 

wiJltcn evidiMicc of, unneecs^ it v, 168 
insufficient for coutiact of guarantee, wlnm, “453, 15 4 
parol evidence, wlieu admissible to sbnw sulliciency of, 409 
surety’s jiioiiiiso, for, rei]Uiaitc*s of. 461, 462 
consolidation, iiioitgige', of, none ag.iin.st sun ty, 511, 515 
const! uction, couit, wlien matter for, and not for juiy, 178 
rule to be observed w’herc usual lubs fail, 476 
rules of lor guaiantees, 474 — 4 78, 4S1 
continuing guarantee, extent of application of, 440, 441 
uatine of, 491, 492 

revocation of, by change of< i>arli(‘s, 498, 499 
contiact, coininercial, sundy for pcifoiniaiici* of, wbat ina 3 ' relieve, 617 
ditfen'iioo be I ween unilatcial and bilati-ial, 148 
exyness, ofleet of on implied right to imlemuity, 447 
fidelity guarantee, natuio of, a^. a, 411 
guaiantee, of, cajiacily of paities to, 460 

names of jiarties essential to validity, 467 
nature of, 439, 639 
lulcs of construction, 474, 478 
uberrima fiUe.'t wln^ leu uired m, 539 
indemnity and icpavmicnt, distinctfon TTetween, 146 
nature (•!, 444, 445 
rights of persons, indemnified by, 485 
insurance, natuie of, 443 

inutive of# iinmatciial to application of statute, 4G4 
BtiK L adherence to t( uns necessary, 651, 662 
vaiiation of, consent of surety to, eJfcct of, 649 
not 1 clicking surety’' from, 648 
when discharging surety, 646, 647 
contribution, amount recovciable, how regulated, 631 
compellable, when not, 528, 629 
co-suiety, right of, to compel, 626, 627 
credit to be given by surety on claiming, 632 
enforcing, 632, 633 

by*tiiird party notice, 626, 626, 633, 534 
equitable right, as an, 527, 628 
none where surety guilty of fraud, 629 
parties to action for, 533 

payment, nature of, necessary to entitle suiety to, 630, 631 

right to, when arising, 629, 630 

lights of sureties under separate deeds, 632 
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costs, inclemnity for, extent of, 486 

recovery of, principal debtor by surety, 521 

t incuried by surety, ri'^dits aa to, 532 

solicitor and client, between, liability of indeminficr as to, 4S6 
surety, when liable for, of litigation against debtor, 483, 4.84 
tacking, when not allowed to suiety, 616 
co-sureties, defences open between, 634 * 

duty of, to bring rcccijits from counter -securities into hotch- 
pot, 635 _ 

co-surety, contribution, right of, to compel, 52fi, 627 

when not cntiilt^d to, 628, 629 
death of, effect on guaiaiituc, 573 
effect of dischaige of by creditor. 609 
release of, by another, effect of, 634 

one, when not releasing others, 670 
time given lo, by creditcii, ellcct of, 634 
counrer-bonds, surety, given to, rights as against creditor, 606 
counter-claim, liability under guaiaiitce, as subject of, 501, 505, 626 
counter-security, duty of co-surety, as to receipts from, 535 
creditor, action by, against surety, nature of evideuee required, 4 79 
additional secuiity, effret of taking. An, 557 
apjiropriation by, lights as to, 537 

cicdit. to be given by, to surely on debtor’s default, 18G 
disclosure of facts not iieccs'^aiy by, 540 
inquiries by, when to be made, Oil 
laches of, surety not always disehaiged by, 6G1 
when disch.iTging suicty, 558 
omissjons not aniuunting to, 5G0 
of securities by, effect of, 5G1, 5G2 
misconduct of, effect on suiety’s liability, 487 
cjiiiissinn of, to pcifcct secuiilies, 5G3 

passive inactivity or omissions by, when dis<'b.aigiiig a Eur».ty, 665 
jiositiun of, under contiact of guarantee, ill 

pivnnisor and, transaction betucen, when not affected by the statute, 
404 

prosecution of principal debtor not necessary to lights of, against 
suiely, 488 

rights of, against surety, as to counter-bonda, 605 

how limited, 478, 179 
as to 3ouiJng pai ties on suing, 604 
creditors, interest of, m guaiaiitcc, 502 ^ 

criminal chaigc, liability of Bur**ty accepting indemnity from person under, 
44G 

Crown, euiefy not affected by laches of, 500 

dcbtoi, sui ety for, rights of, on payment, 512, 623 
covenant not to sue piiiieipal debtor, effect of, 507, 508 

covenantor, liability of, "eoVeiianting by deed on behalf of another, 453 

custom of trade, time, no justituMtion for giving, 555 
customer, iifcrence by banker, tos to position of, extent of, 457 
damages, right of suiely to recover against piiueipal debtor, 621, 523 
death uf co-surety, effect of, 573 * 

piincipal debtor, effect of, 572 
surety, effect on guaiantee, 673 
debt, assignee of guaranteed, rights of, 6Q4 

compounding by surety, effect on rights against debtor, 524 
debtor, dischaig** of, by operation of law, 566, 667 
surety, riglita of, as a, 479, 480 

defence by surety, to claim of creditor, rights as to, 624, 625 

where a condition of guaiantee, effect of allowing judgment to go by 
default, 481 

defences, co-smetics, between, 634 • * 

del credere agent, piouuse of, when not within the statute, 463 
devastavit j payment of debt on verbal guarantee by execal-ors, when a, 466 
directors, guaiantee by, authority necessary to bind company, 470, 471 
some only, effect on liability, 471 
dischaige, debtor, of, by operation of law, 56)6, 507 
principal debtor, of, effect of, 663, 6G4 
surety, of, on payment by principal debtor, 635 
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dischaige, surety, of, variations gmcially operating as, 650, 551 
disclosiue, omisiuon to make, relating to servant's pcevious defalcations, effect 

on smely, 612 • ' 

to suicty lor a surety, of indebtedness of prin- 
cipal d(^))tor, effect of, 612 
effects, debtor, of, pi o vision for sale of, 600 

estoppel, surety, of, wlieu guaiauteed company rccoiistiiicted, 600 . 
evidence, parol, admission of, wbeie written giuuautce lost, 16(5 
payment by suicty, what is sufficient, 522 
exemptions, stamp duties, from, 173 

t'xoneiation fiom liability, rights of surety as to, 619, 620 
expiess couliact, effect of, on implied right to indemnity, 117, 418 
indemiiily, how created, 115 

whore not permissible, IIG 

fidelity guaiantee, alteration in salary of appointee to office, effect of, 197, 
498 

appointment to office, on, how framed, 195 
effect of guaranteed paity taking partner, 198 
enforcement of, by stianger, 5i'3 
extent# of surety's liability under, 181 
liability iindei, when aiisiug, 4 91 
natme of, as a eontracd, 111 

Continuing, 191, 195 

omission to disclose previous dofalcntaons of servant, effect 
<.l, 512 

light of to compel dismissal of em])loyec, 607 

stijuilatioijs to be expressed on behalf of suicty, 191 
tinatm<^nt of emplf> 3 'ee, when discharging biiTLly, 659 
floating balance, guaiarit(‘e securing, effect of, 482 
foibearance as consifh'ration for contract of guarant.ec, 4.52 

to j^ne, suiely's ]>romise as consider .it ion for, effect of non coni- 
pliancc by creditor, 4.81 

foreclosure jirocecdings, time allowed for redemption to morlgagor and sun ty, 
51.5 

fill lid, anteci'dent, effect on guarantee, 539 

ajipointee to uihec, of, cit’ect on surety, 498 
pioof lequired by surety on seeking to avoid gnaiantee, 639 
suiety, by, ('ffecl on right to contribution, 529 
liability of, fur, 601 

fraudulent conci alrnent, effect on guarantee, 639, 640 
rcqifisitcs of* 640, 641 

preference, guarantee amounting to, illegality of, 463 
goods, supply of, on roritraei of guaiantoc, principle governing, 151 
guaiantee, acceptance of, reipiisites of, 449 

siiietj-’s offer, effect of, on, 449 
addiessed to creditor’s attorr^ey^^bujyjing iiatuie of, 467 
altriation of, when effecting iiivandanon, 611 
cancellation of, procedure to obtain, 543, 514 
company, by, form of, 467 

cniKlitions of, non-compliance with, effect of, 615 
ci'iihideA-tion, necessity for, 460, 461 

wrrfea evidence of unnecessary, 468 
construction of, 474 — 178 

wber^ liability limited, 481 
continuing, extent of application of, 440, 441 
contract of, capacity of parties to, 450 

insurance and, diff^*rence between, 444 
definition of, 439, 444 

determination by notieo of revocation, 673 

diiecturs, by, ajilhority necessary to hind company, I7i>, 171 

failure of consid15ration, effect of, 645 

form of, 4G5 

fraudulent concealment necessary to invalidate, 539 
implied authority to sign, persons possessing, 470 
infant, for an, effect of, 459 

'memoiandiim of, when on separate papers, 46G, 467 
merger, doctrine of, not applicable to, 440 
mutual assent, effect of want of, on contract of,j449 
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guaraotcc, olTor of, when binding, 448 

partners of a firm, signed by, 469, 470 
pibmisc of indc^mnity, when not a, 444 

requisites necessary to bring within SLiti te of Frauds, 458 
of, 448 

revocation of, 570 

rules of construction, 474 — 478 

where liability limited, 481 
seal, not under, what is essential to, 450 
set-ofl and counterclaim, as subj(*ct of, 626 
setting aside of, 507, 508 

signature, rofpiiicnients as to, 465, 457, 46G, 467, 459, 172 
stamping, elb ct of not, 173, 474 
variation of, l>efoie brr'ach, 571 
veil>al, t uf, 456 

guaranteed debt, contribution, riglit of, wlien arising, 529, 530 
loss of securities by ci editor, cllcct of, 561 
pa^^ment bj" surety, clfect of, 538 

what amounts to, 530, 531 
ngbis of suiely on payment 521, 522, 523 
guarantor, nature of liability of, 411, 412 

ijgJits of, v\hen joining in iiimlfragc securities, 443 
notehpot, duty of co-sureties to bring reecitits from counter -securities into, 
535 

fiiisband and wife, surety for purchase by, effect of sale to one only, 481 
ifrnoja’ioe of fact, recovery of money by surety wh^ui paid in, 509 
illegal debt, ctfeet. of, on rights of ci editor against surety, 453 
ymipoFC, surt'ty in roFpert of, cllcct of, 518 
irnmoiality, rhuin m icspt*et ul, elTect on Fiin^t y’s rights, 524 
indeninirKat ion, i>a 3 meiit to entitle suiety to, natuie of, 521, 522 
sujoty, of, pioceduio as to, 525 
where none, 518, 619 
surely's iisrlit to, 523 
indemnities, examjihs of, 401 

iLideniiiity, action of, when not maintainable under s. 6 of Woikmen’s Com^ 
pcnsation Act, IDOG 445, 440 
contract of, nature of, 441, 4 45 
cnntiacts of insuianci*. when of, 4 16 

eobts of htigalioii, for, liability of inrlemnifior a« to, 486 
<‘ov(Mjfuit of, right to sue on, within llankiuplcy Act, 1883 445 

cMueibe of legal duty in error a\ icquest of another, light to, 417 
exjness, how cremated, 445 

where not permissible, 446 
future proeeediJigs, against, extent of, 485 
implied light of suiet 3 ’- to under coiiix*oFitioii deed, 519 
^\heri aiirtjug. 446, 417 

litigation uriarnfftk^n by thud party, against cost of, when not 
within the Statute of Frauds, 461 
proceedings, against, rights of person indemnified to com- 
j^iomise, 485 

promise of, when not a guarantee, 444 

proiiUFSOiy note, of holder of, by' induisiT in action against parties, 
re<]Uiromente as to, 461 

lecciver, when not entitled to, out of assets of company in liquida- 
tion, 446 

repa^’inerit and, distinction between contracts of, 445 

right to, when not implied, 447 

right<3 of holder of, 485 

Statute of Frauds, not within the, 461 

statutes conferring express right to, 445 

surety and jirincipal debtor, as between, nature of, 510 

of. Viy person accused on criminal charge, illegality of, 446 
Tight of, to call for, 620 
trustees, principle as applied to, 447 
indorsement, guarantc-e, of, to correct mistake, authentication, 472 

suiety, b 3 ^ on agreement between principal debtor and creditor, 
effiojcncy of, 467 

infante, guai^ntee, inability of, to be parties to contract of, 450 
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GUARANTEE — continued, 

iiifants, guarantiee on behalf of, not affected by Statute of Frauds, 159 
instalment debt, appropriation in case of, 5118 . 

insmarice, contiacts of guarantee and, difference between, til •• 
nature of, 413 
when of indcinuity, 44r> 

intci.v4, liability of surety to pay mortgage, extent of, 4S3 
joint liability, cifect on ciuiety under insliuiuent creating, 441 
ohbgoKs, death of one of screial, ellcct of, 5bS, 509 
promise, effect jif, on application of Stalute of Frauds, IGl 
laches, crcdilor, of, surely nut always dihchaiged by, 5G1 
when dischaiging surety, 55S 
omissions of, not iiinounting to, 500 
sufficient to di'^cbaige surety, 558, 559 
lease, a'-'.sigiior of, nut a surety for the assignee, 143 
legacy Id surety, lights of leincscntative as to, 505 

Icaal duly, right of iierson exercising, erroneously at lequost of anothci, to 
indemnity, 447 

libel, pjomiae of indemnity against publication, not enforceabJo, 453 
lie/i on dcbtni’s jirofierty, wlien surety entitled to, 533 
Ijiniti'd suiely, lights as to seciuitios, 511 

litigation, iirnniisf' to iiidTunnify thud paitj* against cost of, when oufsido 
tlic Statute of 401 

siiiely, when liable foi costs of, against dchfor, 48.{, 484 
lunatic, liahiliiy of Diiietv of cinniruttce or leceiver of estate of, 484 
niaik signal un' I)}', Rutficioncy of, 471 

married woman, guaiaatee for, when within the Statute of Frauds, 459, 400 
mai shall mg, surety, in favour of, 609 

memorandum, agent, signatuie of, by, sufficient authority for, 470 
ciui tents ot, on dillment papers, 4<U), 407 ” 

1.0 satisfy Uie staluti*, 107 
existence befoic action bmuglit, ncces&Jty for, 405 
making of, time for, 4(j4, lb5 

]»aiticular woids not neccssaiy to validity of, 405 
satisfaction of statute by, 405 

bigiiatuio of jiarty to be chaiged, iieeessily for, 409 

icquireniDuhs as to, 455, 157, 107, 1*>9, 473 
ni'ueantile guaraiit< e<5, nature and constiui turn of, 493, 493 
AJeicantile Law Arncndmimt Act, 1850, effect of, on guarantee, 467 
raergei, doctiiue of, Uvit applicable tg guarantee, 410 
misrepresentation, examples of, 543 

natuio of,^as applied to guarantees, 5 43 
mistake, contract of guaiantce, when voidable on account of, 440 

iiidoisemciit of guaiantec to coriect, how authcntii atod, 473 
Money-lenders Act, Itk'O, rlischaigc of surety under, 573, 574 
money payment, what may be treated as, 531 
moitgage debt, lights of surety on part payimnit, 523 
guaiantor, rights of, when 443 

pel sons joining in, for purpose of guaiantec, position of, 443 
redemption of, by suicty, effect of, 613 
surely, rights of, on paying off, 512 
time allowed mortgagor and sui-ety in foreclosure, 515 
transfer to surety on payment of guarariteed debt, 612, 643 
moitgages, consolidation of, none against surety, 511, 61,5 
niuiigagor, position of, on sale of lus equity, 442 

rights of, when securing debt of another by mortgaging his estate, 
518 

motive t)f contract, immaterial to application of statute, 464 
notice, liability of surety accrue-s withuut, 487, 488 

of dishonour, bill of exchange or promissory note, necessity for, 488 
revocation, deteimiiiation of guarantee by, 672 
novation, effect of, on appkqfition of Statute of Frauds, 459 
non-contirmiiig guarantees, how to bo fi'amed, 493 

“on the faith” of principal contract, effect of contracting, 649, 660 
original promise, effect of, on application of Statute of Frauds, 460 
parol evidence, admissibility of, to prove general understanding as to giving 

of time, 556 

show Bufficicnc}’' of consideration, 469 
admission of, where written guarantee lost, 466, 466 
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parol evidence, construction of wntt-en guarantee, when admitted in, 476, 477 
mema^andum on different papers, not admissible to connect. 
466, 467 

when admissible as between co-suretics, 629 

' not admissible to creditor to contradict a discharge 
^ in full by debtor, 636 

partper, fidelity guarantor, effect on liability where guaranteed party takes, 
498 

partnership, decrease in number of persons guaranteed, effect on surety’s 
liability, 498 

fi.rm, guarantee by, effect of signing by all parties, 4G9 
retired partner, position of, as surety, 413 
part-payment by suiety of mortgage debt, rights of, as to, 622 
payment, amounting to guod di.'-cbargc of surety, 63<5 
by surety, what is suflieio/it evidence of, 622 
guaranteed debt, of, what amounts to, 630, /531 
nature of, necessaiy to relieve surety, 631 

to entitle surety t-o indemnification, 621, 622 
juincipal debtor, by, effect on surety, 635, 636 
surety, by, of guaranteed debt, ollcct^ of, 638 
penalty, liability of principal and biiiety under boml with, 485 
poliey of maujaiice, gnaiantee may be in nature of, 165 
principal contract, contracting “on the faith” of, effect of, 649, 550 

variation of teims of, effect on surety’s liability, 640, 617 
debtor and surety, relationship between, 441 

appropriation by, light not alfceted by suretyship, 636 

bankruptcy of, effect on surety, 482 

change of status of, effect on surety’s liability, 601 

conversion of, into suiety, 443 

covenant not to sue. oilcct of, 667, 6C8 

death of, effect of, 572 

deiliiition of, 411 

deposit of title-deeds with surety by, effect oT, 617 
discliarge of, by fraud, surely not released by, 664 
effect of, 603, 6(J4 

giving time to, what constitutes, 664 
implied rights of surely against, 617 

joining of, by third piixty notice in action against society, 
626, 520 

necessary for, before Statute of Prjiuds ap]>l]es, 458 
to constitute^ Buretysliip, 439 

omission bv bankers to disclose state of account of, effect 
of, 511, 542 

release of, when not affecting sundy, 508 
right of surety against, 606, 607, 616 

*to recover damages from, 621 
sale of of,* effect of negligence in, 66)0 
surety and, nature of indemnity between, 616 
privily, none as between principal debtor and surety, 411 
pi ocecdiijgs, future, extent of iiidemnitv against, 485 

promise, answer for debt, to, w^ieu ru»t made to creditor, eflVct on applica- 
tion ox Statute of Fiauds, 40 1, 462 
original, effect of, on apjdication of Statute of Frauds, 460 
Statute of Fiauds, whc*n not wdbin, 402 
promises outside the a]>plication of the Statute of Frauds, 462, 463 
promisor, cieditor and, transactions bet ween, not allected by statute, 464 
promissoiy note, agreement w^hen not a, within Stamp Act, 1891 . 472 

consideration for, presumption as to, when given by prin- 
* cipal and surety, 454 

how differing from a bill of exchange, 493 
liability of surety on, how evidenced, 466 

proof necessary, 480 

promise by indorser to indemnify holder in action against 
parties to, requirements as to, 401 
property of surety, when releii-sed by alteration of contract, 547 
purchase! fur value, when surety becoming a, 446 
“ pin chaser for value.,” when surety within 13 Eliz. c. 6.. .617, 618 
^xwuri-indemiidty, nature of, 447 
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guasi-suYQiiL^s, instauoes of, 442, 443 

receiver, wdcnimty out of assets of company in IjcfuidatioHj not entitled to, 
446 • V 

6UH'ty*s liability under recognisance of, 484 ^ 

rccoramoiidiT,” description of suiety as, uiiflei Stock Exchange Kulcs, 441, 
446 

release, revoc'afion of guaiantee by express, 572 » 

r(‘]iuf, right of surety to apply for doclaiation of, 620 

rent, surety for payment of, by tenant subject to notice, effoct of waiver 
by landloid, 181 

Tcprosentations, requisites to bring within Statute of Frauds Amendment Act, 
1S28 457 

rci>reseiitatives of surety, liability of, to contribute, 633 
reservation of rights, where none peimitt.ed against surety, 503 
revocation of guarantee, b^" expiess release, 572 

notice, 672 

satisfied securities, surety’s right to, how enforced, 612 

Scotland, con‘?idcratioii not nf'cessaty to coutiaet of guarantee in, 4G8 

secuiities, limited surety, rights of, as 511 

loss uf, by ciec^tor, efiect of, 5G1, 502 

when surety not dis«.*harg<‘d by, 502, 663 
omission of ci editor to perfect, ellect of, 503 
Buicly's right to bemdit of, dcpositeii, 5f’3, 510, 511 
on payment, 534 

when surely does not stand in place of creditor as to, 503 
eecuiiiy, substdntiun of new, for peisonal liability, etTect of, 671 
what IS included in, under Stamp Act, 1801 440 

sct-oJl, creditor and jnincipal debtor, as between, 538 

giiaranlee, liability u'kKt, as subject of counterclaim or, 504, 505, 526 
signature, nifimoiandnm, of, what is sufiicient, 471, 472 
pu&iliuii of, to gum .iiitee, 472 

solicitor, gii.naijlee, implied authority to sign, none possessed by, 470 

inilnhtv, when not ineuiied by, lu wilting to client’s creditor, 458 
veibal gaaiaiitcc of, effect of, 456 

special piomise, ( Ib-ct of the Mejcmitili Jjaw Amendment Act, 1R5(>, on, 457 
Statute ui Fiauds when within, 455 
stamp duties on gaaiantccs, exemyition fiom, 473 

for due peifui maiicc of charterparty, 472 
under seal, 472 

stamping, time for, in case of guarantees, 473 

Statute of f’rauds, agreemenU object of parties to, to bring within, 403 

application of, not affected by motive of contract, 464 
effect of, on contracts of guaiantee, 456 
inai'plicable, where, 464 

niemoiaudum in writing required by, when to bo made, 
404, 465 7 • ^ 

original promises not 400, 461, 462 

piomise, whore not applicable to, 462 

promises, instances of, outside the application of, 402, 463 
provision of, -as to action on special promise to answer 
^ for another, 454, 455 

requisites nccc-snry to bring guarantees within, 458 
Statute of Frauds Amendment Act, 1828, effect of, on representations, 467 
Stock Fxcliange, surety for person seelfing admission to, how described in 
rules, 441 

stoppage 171 transitu, right of surety as to, 521 
strangei, enforcement of guaiantee by, 603 
subrogation, right of suiety to, of creditor’s rights, 509 

waiver of surety’s rights to, what may be, 516, 616 
sureties, liability of individual surety where several, 504 
surety, acceptance of offe^ rf, effect on guarantee, 449 

account staled by principal debtor and to creditor, effect of, 443 
action against, by creditor, nature of evidence required, 479 
agreement between creditor and, as to time, effect of, 557, 6B8 
allowances to be made to, by creditor on debtor's default, 486 
alteration of position of, a question of fact, BOO 
appointee to office, for, effect of appointment to fresh office, 496 
bankruptcy of principal debtor, effect on, 482 

( 67 ) 



Index. 


O UAE A N T B B — co ntinued. 

suifty, bills of poisons in partnership, f«n, effect of death of paitncr on, 
liability, 5fil 

company, fur, effect of amalgamation on liability of, 500 
coi^sideration for promise of, as to efVoct of inadequacy, 153 
construction of gnriraiitcc where liability limited, 481 
contribution, when right to, arises, oIJO 

conversion of, into principal debtor, 1 13 

costs of litigation against debtor, when liable for, 483, 434 

death of, effect nn guarantee, 573 

default by, wlint constitutes, 487 

defences of, 007 

definition of, 441, 412 

discharge of, by delit.oi’s pavinent, 535, 530 

failure of consideiation, 515 
numination, 570, 07 1 

fiorn full lity gnaianlce, by treafnient of employee, 559 
omi-^sions of ci editor elb‘Cting, 005 
w’heii giving of time not operating as, 500, 557 
whole coutlitiOTis rmt eornplii'd with, 515, 54G 
diawer of Dininodatiou note, iiositioi. of, as, ll‘J, 413 
diiiation of babiUty of, 491, 492 
duty uf, on making payment, 538 

effect of change of status of gnaranteed paity on liability of, 498, 
500 

reservation of remedies against, without his knowledge, 55G 
enforcement of liabilily of, 502 
exonfialmn liom liability, rights as to, 519, 520 
extent of liabibtv, 4S2 
fraud in pait of, lialiility as to, OOl 
imj)li('d lights of against }>imeipal debtor, 517 
indiTiitnlie.ition of, by juincipal debtor, n.ttiiii* of, GIG 
ludi rnnity, right of, wdieie none, 518, 519 

andoi sf iiH'iit of agnement between pi iin ijial debtor and c icditor. effect 
of. 1(>7 

iridnis(*r of bill of cxebaiiLre, rights and liabilities of, as a, 113 
liability of, at Jaw, in equ'ty, 4S2 
natnio of, 478, 479 

on bill or note, how ev’deneed, li>5, lOG 

guarantee for committee or ri‘Cei\er of liinatic’s c.statc, 
484 

jcquisitfs to, 480 • 

under admiiiisf latioTi bond, 485 

fidelity guarantee, when arising, 491 
jii'^t i niijt’nt creating joint liabihly/ 141 
when arisi’1^^487 

fiyr %fix4*d sum, 483 
whiff e in5ney lost by accident. 487 

the con.sideration forbeaianee to sue, effect of iion- 
Conipliane,e by creditor, 481 
loss of RcciiMtics, when not a discharge of, 502, 5(53 
rnai shall ing in favour of, 509 ft 

IVToney-Jeutlers Act, 1900. how affeeted by, 573, 57 4 
mortgage, rights on yiaving off, 512 
payment by, effect of, 538 * 

of guaianteed debt, lights of, on, 522, 523 

rent of tenant under notice, for, effect of waiver by land- 
lord, 181 

piiiicipal debtor and, lelaf ninship between, 441 
pmmisscry note, liability on, proof necessary, 480 

pureliab..* by husband and wife, for, effect of sale to husband only, 481 
“purchaser for value” within 13 Blft. c, 6 . 517, 518 
receiver’s recognisance, under, liability of, 484 
recovery of money by, wdien improperly paid, 609 
rwlf-nse of principal debtor, when not affecting surely, 5G8 
when implied, 5G5, 5GG 
reliof, light to apply for declaration of, 620 

of rights, where none permitted against, 668 
' partner, position of, as, 443 
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8un*ty, riglit ti) indemnity, efToct of express contract on, 41/ 418 
sue principal debtoi, 50b, 507 ‘ #_ 

rjghts as a debtor, 4.79, '180 

oil payment of guai antecd debt, 521 
when arising, 505, 606 

securities, right of, to, aftfjx payment, 509, 510, 511 

when not standing in plac<5 of creditor as to, 6G3 • 

Stock Exchange, ffir i^erson seeking adni’^bion to, 111, 146 
time given t<5, by agiccment bet ween cieditor and surety, effect of, 
557 

subrogation of crcditni’s rights, light of, to, 509 
vaiiation of contract, effc'ct on, 517, 518, 519 
when a purchaser for value, 445 
surcty:dup, classes of, 142 

cnfoicenii'nt of, by stranger, 603 
how a using, 4,'»0 

necessity for a principal debtor, to constitute, 439 
tacking as applied to sureties, oil 

thud pally, iion-exi.st<‘nt, olleet on ap])lication of Statute of L'Vareis, 159 
notice, enforcMig contubnlifm by, 5I’>3, 534 

rights of snu'ty to 30111 pnnripal dehtr>r liy, 52.5, .526 
time, agreement l>cit^Yee^ cierUtor and surety fo give, clh et. of, 5.57, 5.5S 

by ci editor with debtor to givt‘ to sniety, e eci 557 
to give, iirtwteri cieditor and piincijial debtor, eilect of, 352 
CPSeiitici! qu.ilities of, 552, 553 
co-surety, given to, by cicditoi, eflcct of, 5.S4 
custom of tiadc no lu'^fcitieation for giving, 555 
piincipal debtor, rruirig tf), wh.xt constitute '>i 
biauiping, guarantees’, 173 

suK'ty, when not discharged by giving, 656, 557 
title-deed'^, defiosit of, with f^’iiety, eilect of, 517 
liustt'es, prriicifde of iruL ninity, as applicable to, 447 
uber?i7na /r//e>, wJiea lerpiiied in contiact.s of suri't v^h^p, 6.59 
verbal guaiantoe, effect i»J , 156 

payment bi extent ors on, effect of, i56 
ivaivcr by surety of rr_'‘lits of subrogation, 515, 516 
warranty, nature of, 410 

writing, con^’ide 1 ation Cor ])ronnsc of guaiantee, not I's-enlial to, 452 

memorandum in, necessity for existence of, bcdorci action Vu'iaight, 46! 

jiailicular woids not ncccssaiy to validity oi, 465 
vvlieit coining into existence, 461, 4b5 
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